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ON  APrE.U.  FEOAT  THE  SUPREME  AND  SUDDER 
DEWANNY  COURTS  IN  THE  EAST  INDIES. 


EuNGAMA  (Widow),  for  herself  and  on  )   .       ,, 
behalf  of  Lutchjieputty  I^aidoo     -  j    ^^^        ' 

V. 

Atchama  (Widow),  Rajiaxadha  Ba-  )  „  ,    , 

i^Ti         ^     n        T\  [Respondents. 

BOO,  and  ruTTOORY  Caly  Doss   -     - )       ^ 

AND 

Atchama  (Widow)  -         -         -         -     Appellant^ 

V. 

EAiiAXADHA  Baboo  -         -         -         -     Respondent* 
On  Appeal  from  the  Sudder  Dewanny  Court  at  Madras. 

XHEEE  were  two  Appeals   in  this  case,  against  a     i6th,  nth, 

Decree  of  the  Sudder  Deivanny  Admulut  at  Madras,    &  30th  June 

& 
*  Present :  Members  of  the  Judicial  Committee, — The  Lord  Presi-   1st,  2nd  &  3id 

dent  (the  Duke  of  Buccleuch),  Lord  Langdale,  the  Eight  Hon.      ^^5'  1^46. 
Dr.  Lushington,  and  the  Eight  Hon.  T.  Pemberton  Leigh.  Review  of 

Privy  Councillors, — Assessors, — Sir  E.  H.  East,  Bart.,  and  Sir  the  Hindoo 
E.  Evan,  Knt.  p^;^'  relating 

to  the  vahdity 
of  a  second 
adoption,  by  a  Hindoo,  during  the  lifetime  of  the  first  adopted  sou. 
v.,  a  Ztmiiidar,  intheNoitheinCircarsutJ/«t^ra5,ofthe/S'oo(/raca5to, 
YOL.   IV.  A 


2  CASES  IX  TPiE  rravY  couxcil/ 

jS4G^     made  in  three  separate  suits,  instituted  in  the  Pro- 
Elwoama     vincial  Com-t  of  the  Northern  Division  of   Madras, 
Atchama     t^^  determine  the  right  of  succession  to  the  estates  of 
''"'^imd*''''    ^^^^   ^^^^   ^^^^J*^^     Vassaredchj    Vcncatadry    Naidoo,  the 
Atchama     hereditary  proprietor   of   h^rge   Zemindary   property, 
Pi.urA.\ADnA  situate  in  the  sillahs  of   Gimtooi\   Masidipatamj    and 
Rajamimdry^  in  the  Xortliern  Division  of  the  Presi- 
dency of  3Iadras.     The  first  suit  was  instituted   by 
the  Respondent,  Ramanadha^  against  Jaganadha^  the 
adopted  son  of  the  late   Vencatadry,  claiming  a  part 

being  clriWle?!?,  adopted,  witli  the  consent  of  his  -svife,  a  son,  J.  At  the 
time  of  this  adoption,  he  executed  a  deed  with  the  natural  father  of  J.> 
by  -which  ho  undertook  to  make  him  heir  to  his  Zemindary  and  wealth. 
V.  subsequeiUly  married  a  second  wife,  and  during  the  lifetime  of  his 
adopted  son,  J.,  adopted  a  second  son,  E.  Both  these  adopted  sons 
lived  in  V.'s  house,  who,  while  they  were  minors,  made  a  division  of 
his  ancestral  and  other  estate,  between  them,  in  certain  proportions. 
J.,  when  ho  came  of  age,  entered  into  possession  of  his  share  :  but  B., 
being  a  minor,  V.  managed  his  share  for  him,  and  died  durnig  his  mi- 
nority. At  V.'s  death,  J.  claimed  the  right  of  succession  to  the  whole  of 
V.'s  estate  and  property,  insisting,  that  V.  was  precluded  from  alienating- 
any  portion  of  the  estate,  to  his,  the  first  adopted  son's,  prejudice ;  and  that 
the  adoption  of  B.  duiing  his  lifetime,  was  illegal  and  void.  The  fiu-Mer 
Levxin  ny  A  da  uAut  at  Madras  decided  that  the  second  adoption  was  valid. 
Held,upon  appeal,by  the  Judicial  Committee  of  the  Privy  Council,revers- 
mg  that  decree  : — 

First.  That,  according  to  the  Hindoo  Law,  a  second  adoption  of  a  son, 
the  first  adopted  son  being  alive,  and  retaining  the  character  of  a  son,was 
an  illegal  and  void  act. 

Secondly.  That  J.'s  acquiescence  in  the  division,  after  became  of  age,  did 
not  preclude  his  right  to  recover  the  ancestral  estates,  asV.  hadno  power 
to  alienate  any  portion  of  the  ancestral  estate  to  J.'s  prejudice.     But 

Thrrdly.  That  (upon  the  principle  that  a  party  cannot  aiBrm  anddis- 
atfarm  the  same  transaction)  cfi'ect  must  be  given  to  the  intentions  of  V. , 
BO  tar  as  \  .  hn  d  power  of  disposing  of  his  property,  by  an  act.  infer  vivos  ; 
and  m  which  J.  had  acquiesced  ;  and  that  as  J.  took  the  whole  of  the 
ancestral  property  of  V.,  he  mu^t  give  up  for  the  benefit  of  B.  thatpart  of 
V.  sotnerproperty,mcludedinhisshareinthe  division,  and  to  give  effect 
to  which  his  consent  was  not  necessary. 

Among  the  liood.ras,  a  childless  Hindoo  may  adopt  a  son  from  a  qotrum 
different  fiom  his  own.  J        -t  -J 

'Iheconsentofawifetothoadoptionofason,  by  her  husband,  a  childless 
ilmdoo  IS  not  essential  to  the  Validity  of  the  adoption.  Adoption  is  the 
act  ot  the  husband  alone  ;  although  the  wife  may  join  in  it. 

upon  a  disputed  question  of  adoption,  the  Provincial  Court,  and  the 
J  wWt,-Lourt  on  appeal,  held  that  the  evidence  was  not  sufficient  to  esta- 
onsii  tHe  iuct  oi  adoption.     Such  decision  reversed  by  the  Judicial  Com- 
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of  the  Vassareddif  estates,  first,  as  the  second  adopted       ^^'*^- 
son  of  Vencatadnj ;  and,  secondly,  by  virtue  of  a  set-     Euxgama 
tlement  made  by  Vencatadrij^  in  his  lifetime,  dividing     atchama 
his  estates  between  Jaganadha  and  Ramanadha^  the    ^^^  others, 
entirety  of  which  had  notwithstanding  been  taken  pos-    Atcha^ia 
session  of  by  Jaganadha^  at   Vencatadrtf  §  death.     The  EAiiAioDHA 
second  suit  was  instituted  by  Atchama,   the    Appel- 
lant in  the  second  Appeal,  against  Ramanadha,,  claim- 
ing succession  to   Vencatadry^ s  estates,  as  the  senior 
widow  of  Jaganadha  (who  died  pending  the  litigation 
between  him  and  Ramanadha^  without  issue  by  cither 
of  his  wives,  Atchdma  or  Rtmgama)]  and  secondly, 
under  a  Will  alleged  to  have  been  made  in  her  favour 
by  Jaganadha.     The  third  suit  was  brought  by  the 
Appellant,  Rungama,  the  junior  widow  of  Jaganadha^ 
for  herself,  and  on  behalf  of  LuUhmejpuWj ^  as  his  guar- 
dian and  adoptive  mother,   against  Atchama,  Rama- 
nadha^ and  one  Puttoory  Caly  Doss,  claiming  for  Liitch- 
meputty,  as  the  adopted  son,  and  testamentary  heir  of 
Jaganadha,  the  whole  of  the  estates  of  Vcncatadry  and 
Jaganadha. 

The  facts  which  gave  rise  to  these  suits  were  as 
follow  : — 

On  the  2ud  of  April  1798,  Raja  Vassareddy  Vcnca- 
tadry Naidoo,  having  no  issue  of  his  body,  with  the 
concurrence  of  his  wife,  adopted  Jaganadha  as  his  son. 
The  fact  of  this  adoption  was  notified  to  the  Collector 
of  Guntoor,  on  the  same  day. 

At  the  time  of  the  adoption,  Vcncatadry  entered 
into  an  agreement,  or  contract  of  adoption,  with  Chun- 
dramooly  Naidoo,  the  natural  father  of  Jaganadha. 
This  agreement  was  contained  in  two  instruments. 
The  first,  dated  the  7th  of  Ajjril  1708,  executed  by 
Vcncatadry,  and  addressed  to  Chundramooly,  after  re- 
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citing  that  the  ceremony  of  adoption  had  been  per- 
formed,  declared  the  effect  of  it,   in   the   following 

Atcuam\     words : — ''  Therefore,  be  it  believed,  that  I  have  exe- 
cand  others,     cntcd  this,   (my  tutelar  deity  bearing  witness,)  that 

Atchama  Jaganadha  Naidoo  is  hiiJcdar  or  heir  to  my  Zemindary, 
BAMAjADnA  '^^^^^(''^U')  ^^  i^y  wealth  and  debts ;  and  that  I  have  it 
not  in  my  power,  on  any  account  whatever,  to  make 
over  (the  same)  to  any  other  person  besides  him  {Jaga- 
nadha Naidoo)y  The  other  instrument,  dated  the 
IGth  of  A2:)ril  1798,  executed  by  Chundramoolg,  and 
addressed  to  Yencatadrg^  after  stating  the  assent  of 
the  natural  parents  of  Jaganadha^  proceeded  thus  : — 
"  Whereupon,  you  having  received  him  in  adoption, 
by  performing  the  whole  ceremonies  of  Datta-Homamy 
Nama-carana,  &c.,  conferring  upon  him,  your  estate 
and  debts,  as  well  as  the  right  of  your  Zemindary^ 
executing  a  paper  to  my  name,  promising  that  no 
other,  except  himself,  shall  have  possession  of  the 
above,  and  sending  the  said  paper  to  me,  and  desiring 
to  obtain  a  document  from  me  also,  I  have  written 
and  tendered  this  agreement,  which  is  to  assure  you 
that  the  said  boy  is  yours,  and  that  he  has  nothing  to 
do  with  me  any  more." 

On  the  11th  of  May  1803,  Vencatadry  caused  the 
ceremonies  of  marriage  to  be  performed,  between  Jaga- 
nadha^ and  Atchama,  and  Rungama,  all  of  them  being 
then  childi'en ;  Atchania  being  two  or  tliree  years  older 
than  Rungama.  These  ceremonies  were  performed 
simultaneously. 

After  the  lapse  of  some  years,  and  in  the  month  of 
ilf«?/1807,  Fe/zc«^ac?r^  married  a  second  wife.  Shortly 
after  this  second  marriage,  Vencatadry,  being  desirous 
of  adopting  the  Eespondent,  Ramanadha,  consulted  the 
learned  men  attached  to  his,  saniastanum,  who  informed 
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him,  that  such  adoption  was  illegal,  and  could  not  be        i^"*^- 
made,  expressing  their  opinion  in  the  following  form  :     Euxgama 
— "  You  have  ah-eady  adopted   Jaganadha,  as  your     atctama 
son,  by   performing   the   necessary    ceremonies,    and    and  others, 
made  him  heir,  both  to  the  real  and  personal  estate     Atchajia 
acquired  hj  your  forefathers,  and  to  your  own  acqui-  EAiLvxADHA 
sition.     Jaganaciha  has  thereby  been  invested  with 
authority,  either  to  object  to  your  making  over  the  im- 
moveable property,  acquu'ed  by  your  ancestors,    or  to 
acquiesce  in  the  alienation  of  your  own  property.  You 
are  aheady  the  father  of  a  son,  and   you  should  not, 
therefore,  make  a  second  adoption.-' 

Notwithstanding  this  opinion,  Vencatadnj  proceeded 
to  adopt  Ramanadha^  as  his  son,  and  took  him  to  live 
with  him  under  the  same  roof,  where  he  continued  till 
Vencatadrjf  s  death. 

Raja  Vassai'eddt)  Vencatadry  made  three  successive 
apportionments,  or  partitions,  of  his  property,  to  take 
effect  during  his  life.  One  of  these  apportionments  was 
made  in  the  year  1812,  whereby  he  divided  his  pro- 
perty into  four  shares,  retaining  one  share  in  his  own 
possession,  and  devoting  the  income  of  another  to 
charitable  purposes ;  the  two  remaining  shares  being 
divided  between  Jaganadha  and  Ranianadha :  Jaga- 
nadha  being  put  into  possession  of  the  share,  called 
Chattoor-mooka-Patnam  Vahiy  and  Ramanadha  being 
put  into  possession  of  the  share,  called  Vomma-mahes- 
ivara  Vahi.  To  render  this  disposition  of  the  pro- 
perty final  and  secure,  so  far  as  it  Avas  possible  for 
him  to  do  so,  he  caused  instruments  to  be  executed 
by  Jaganadha  and  Ramanadha  in  1S12  and  1814, 
when  they  were  both  minors,  in  which  they  mutually 
acknowledged  the  arrangement,  and  promised  to  ac- 
quiesce in  it.     This  partition  of  the  property  con- 
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is»n.  tinned  tlirouglioiit  the  reraaiuder  of  the  minority  of 
Eu^■l}A^Lv  Jaganudha^  and  ^'as  in  existence  when  he  came  of  age 
.     "•     .     in  the  early  part  of  1S15.     In  February  1816,  another 

ArcuAMA  .  , 

and  otliL-r.-^,    apportionment  was  made,  whereby  Vencatadry  retained 
Atcilvma     ill  liis  o^^n  hands  the  portion  called  the  Dhurma  Vahij 

jj^^';  (consisting  of  98   villages  and  a  tank,)  to  be  appro- 

priated to  charitable  purposes,  and  divided  the  remain- 
ing property,  formerly  constituting  three  shares,  into 
two  divisions,  still  called  Chattoor-mooka- Putnam  Vahij 
and  the  Vomriia-mahesivara  VaJiL  These  two  divisions 
were  assigned  by  lot,  which  had  the  eftect  of  changing 
the  shares,  as  formerly  allotted,  and  Jac/anadha  was 
put  in  possession  of  the  Vomma-maJieswara^  consisting 
of  252  villages,  and  Ramanadha  into  that  of  the  Chat- 
toor-mooJca-Patnam^  consisting  of  201  villages.  A 
thii'd  apportionment,  extending  to  the  residue  not  pre- 
viously divided,  was  made  in  July  1816,  when  Venca- 
tadry  divided  the  Dhurma  Vahi  into  two  shares,  annex- 
ing one  share,  consisting  of  62  villages,  to  Vomma- 
niaheswara,  the  portion  which  had  been  last  allotted  to 
Jaganadha  ;  and  the  other,  consisting  of  36  villages 
and  a  tank,  to  Chattoor-mooka-Patnam^  the  division 
allotted  to  Raraanadha.  From  that  time,  it  did  not 
appear  that  Vencatadry  in  any  way  interfered  with  the 
Vorariia-maheswara  division,  which  he  had  assigned  to 
Jaganadha.  Over  Chattoor-mooka- Patncurij  which  was 
in  the  possession  of  Rai^ianadha,  who  was  stiU  a  minor, 
Vencatadry  exercised  the  absolute  power  of  control  and 
management,  up  to  the  time  of  his  death. 

In  consequence  of  these  several  allotments,  it  ap- 
peared that  the  property  which  was  in  the  possession 
or  management  of  Jaganadha  and  Ramanadha  was  as 
foUows : — In  the  possession  of  Jaganadha  ;  121  vil- 
lages in  Guntoor^  174  villages  in  JIasuUjJatcm,  19  vil- 
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lages  in  Rajamundry.  In  tlie  possession  of  Ramanadha  ;       i^-^^- 
212  villages  in  Guntoor^  G  lunJcas,  or  islands,  in  Ma-    Euxgama 
suUpatam^  19  villages  in  Rajamundrij .  ArcnA^rA. 

In  the  year  1815,  in  the  lifetime  of  ^ encatadrij ^  the   and  others, 
revenue  payable   to   Government,    in  respect  of  the    Atchama 
Z<3??imr7«r^  proi^erty,  fell  considerably  into  arrcar ;  and  e^^^^vvdiia 
sequestrations,  extending  over  a  large  portion  of  the 
property,  were  issued  in  their  several  Zillahs^  by  the 
Collectors  of  Gxintoor  and  Rajamundry .  In  consequence 
of  these  sequestrations,   81  villages  in   Gimtoor,  and 
19  villages  in  Rajamundry ^  were  taken  out  of  the  pos- 
session of  Jayamidha  ;  and  127  villages  in  Gimtoor^  and 
19  villages  in  Rajamundry^  out  of  the  possession  of 
Ramanadha. 

In  this  state  the  property  remained  at  the  death  of 
Vencatadry^  which  took  place  on  the  17th  of  August 
1816.  Upon  this  event,  Jaganadlm  submitted  a  ques- 
tion to  the  Pundits,  attached  to  his  samastanum,  with 
regard  to  the  wish  of  Ramanadha ^  to  join  in  the  funeral 
ceremonies-.  In  answer  to  this  question,  the  Pundits 
all  concurred  in  stating  their  opinion,  that  as  a  second 
adoption  would  have  been  unlawful,  Ramanadha  had 
no  right  to  assist  in  the  performance  of  the  funeral 
ceremonies  of  Vencatadry. 

Jayanadha  thereupon  asserted  his  exclusive  title  io 
the  Zemindary  property  of  the  late  Vencatadry ,  and  ad- 
dressed arzis  to  the  Collectors  of  Guntoor  and  Raja- 
mundry, offering  to  pay  the  Avhole  amount  of  the  arrears, 
in  re^;pect  of  which  the  villages  had  been  attached. 

On  the  Gth  of  October  1816,  Jayanadha  received  an 
intimation  fi-om  the  Acting  Collector  of  Guntoor,  that 
Vencatadry  was  considered  to  have  '''  divided  his  dis- 
trict into  equal  shares,  between  his  two  sons,  Jayanadha 
and  Ramanadha,  and  that,  at  the  time  of  his  death, 
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Ecimmia(Via  was   in  the  possession  of  the    Chailoor- 
mooka-Patnam   VaJiiy     Jaganadha^  on  the  receipt  of 
Atchvma.     ^^^^  intimation,  tendered  the  {imonnt  of  the  arrears, 
anclothois,    jje  also  represented  to  the  Acting  Collector,  that  in- 
ATCHA.MA     asmuch  as  it  Ayas  impossible  tor  linn  to  institute  any 
EAM\i.u)n\  l^o^^l   proceedings   against   Ramanadha   (who   was   a 
minor),  to  determine  any  adverse  claim  on  his  part, 
unless,  by  the  interposition  of  the   Court  of  Wards, 
he  was  placed  in  a  situation  to  defend  the  suit ;  he, 
Jaganadha^  should  of  necessity  be  compelled  to  pro- 
ceed formally  against  the  Collector,  in  the  event  of 
his  refusal  to  deliver  up  the  whole  estate,  after  the 
tender  of  the  full  amount  of  tlie  arrears  due  thereon. 
To  this  the  Collector  replied,  that  it  would  be  proper 
that  a  suit  should  be  forthwith  instituted,  by  Jaga- 
nadha,  against  the  Collector  alone. 

"Whereupon  Jaganadha^  on  the  8th  of  Novemher  1816, 
filed  his  plaint  in  the  Provincial  Court  of  the  I^orthern 
Division,  against  the  then  Acting  Collector  of  Guntoor^ 
to  compel  the  restitution  of  the  villages  in.  that  Zil- 
laJi^  which  had  been  sequestered  by  the  Government. 
The  Collector,  by  his  answer,  admitted  that  Jaganadha 
had  tendered  the  amount  of  the  arrears,  but  alleged, 
as  his  reason  for  not  delivering  up  possession  of  the  vil- 
lages, held  by  him  under  attachment,  that  Bamanadha 
was  the  proper  person  to  inherit  the  same. 

On  the  10th  of  May  1817,  the  cause  was  heard  by 
the  Provincial  Court,  when  the  Judges  (Mr.  Nathaniel 
Webb,  First  Judge,  and  Mr.  P.  Ckerrg,  Second  Judge,) 
were  of  opinion,  that  the  real  question  in  the  case  was 
the  right  of  succession  to  the  rahee  or  district  in  ques- 
tion, part  of  the  Zemindar y  of  the  late  Vencatadry  ;  and 
there  being  an  informality  in  the  petition  of  plaint,  it 
having  omitted  to  set  out  the  names  of  the  villages 
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comprised  in  such  district,  pursuant  to    section  iii.,         is**^- 

Regulation  III.,  a.d.  1802,  the  Court  nonsuited  the  Rungama 

Plaintiff.     Jaganadha  presented  a  petition,  praying  for  atch'ama 

a  review  of-  the  above    Judf]jment.     The    Provincial  ^^^  others, 

"  _  and 

Court,  in  the  first  instance,  refused  it ;  but  upon  a  se-  Atchama 
cond  petition,  to  the  same  purport,  they  submitted  the  kamanadha 
petition  to  the  Sudder  Adawlut.  The  Sudder  Court, 
having  taken  the  same  into  consideration,  on  the  13th 
September  1817  authorized  the  Provincial  Court  to 
review  their  Judgment.  The  Provincial  Court  there- 
upon proceeded  to  review  their  Judgment,  and  on 
the  loth  of  November  1817  passed  a  decree,  whereby 
they  declared  the  previous  decision  of  the  10th  of 
May  1817  null  and  void;  and  after  observing,  that 
no  transfer  or  registry,  in  the  mode  provided  by  the 
Regulations,  had  been  made  during  the  lifetime  of 
Vencatadry^  and  considering  that  the  claim  then  before 
them  could  not  affect,  or  have  any  reference  whatever 
to,  the  ultimate  decision  of  the  legal  right  of  succes- 
sion, they  confined  the  question  solely  to  whether  the 
Acting  Collector  of  Gimtoor  was  justified  in  refusing  to 
deliver  up  the  villages  to  Jaganadha^  on  his  paying  all 
arrears,  and  expressed  their  opinion,  that  the  interests 
of  all  parties  would  have  been  best  consulted  by  re- 
ceiving the  arrears  from  Jaganadha,  and  by  withdraw- 
ing the  attachment  and  delivering  the  villages  to  him, 
and  that  there  was  no  legal  right  to  withhold  them. 

To  this  decree  Mr.  Travers,  the  Thii-d  Judge  of  the 
Court,  dissented,  and  on  the  27th  of  February  1818  the 
Collector  appealed  to  the  Sudder  Adawlut,  contend- 
ing, that  Jaganadki  had  not  produced  before  him  such 
evidence  of  his  right,  as  could  have  justified  him,  the 
Collector,  in  giving,  on  his  own  authority,  possession 
to  Jaganadha,  on  payment  of  the  balance  due. 

VOL    IV.  B 
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1846.  Shortly  before  the  presentation  of    the  Collector's 

RuNGAMA  petition  of    appeal,  some  sums  of    money  were  paid 

Atchama  ^^^^  ^^®  Provincial  Coui-t,  in  satisfaction  ©f  certain  in* 

and  others,  stalmcnts,  undcr  a  Decree,  obtained  by  the  late  Ven- 

Atchama  catadry^  to  the  whole  of  which  Jaganadha  laid  claim, 

Ramanadha  ^^  ^^®  ^^^^  ^®^^'  ^^  ^^^  ^^^^  Vencatadry^  and  Ramanadha 
claimed  one-half,  as  co-heii\  Upon  this,  the  Provin- 
cial Coui't  referred  to  the  Sudder  Adawlut^  for  instruc- 
tions ;  the  Sudder  Coui't  stated,  that,  in  their  opinion, 
it  involved  the  question  of  who  was  the  heir  of  the 
deceased  Vencatadry^  and  whether  there  was  more  than 
one ;  that  they  could  not  solve  these  questions,  which 
must  be  determined  by  the  Provincial  Court,  on  evi- 
dence produced  before  them.  And  the  Sudder  Adaw- 
lut  recorded  their  opinion,  for  the  guidance' of  the 
Provincial  Court,  that  the  most  regular  course  to  be 
pursued  in  the  case  under  consideration,  and  in  similar 
cases  where,  an  original  party  in  a  suit  being  dead,  a 
Coui't  should  have  any  sum  to  pay  over  to  his  repre- 
sentatives, would  be  to  give  sufficient  public  notice 
that  such  sum  is  so  payable,  and  would  be  paid  over, 
after  a  stated  period,  to  the  person  or  persons  who 
should  bring  due  proof  of  their  right  to  receive  the 
same. 

In  pursuance  of  this  opinion,  the  Provincial  Court, 
on  the  18th  of  June  1818,  propounded  the  follow- 
ing questions,  to  the  Pundits  of  the  Northern,  Centre, 
and  Southern,  Provincial  Courts  : — 

1. — '"  Is  a  person,  having,  conjointly  with  his  wife, 
adopted  a  son,  and  thereafter  being  displeased  with 
her,  and  marrying  a  second  wife,  authorised  by  Hindoo 
law,  conjointly  with  her  (the  second  wife),  to  adopt  a 
son?" 

2. — ''  A  person  adopting  a  son,  having,  for  any  rea- 
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son,  adopted  a  second  son,  is  the  former,  or  the  latter,       1846.^ 
heir  to  the  estate  of  the  person  adopting,  or  are  both     eungama 
sons  entitled  to  share  the  same  ?"  Atchama 

3. — "  If  both  have  a  right  to  share,  are  they  entitled    aud  others, 
to  receive  equal  shares,  or  different  proportions,  of  the     atchama 
estate,   and  what  are  those  proportions  to  the  parties  k^^^^adhta 
respectively  ?" 

4. — "Has  a  person  who  has  acquired  a  large  pro- 
perty, power  to  divide  the  whole,  or  any  part  of  the 
same,  equally  to  both  of  his  adopted  sons  during  his 
lifetime,  and  are  divisions  so  made  by  the  father,  of 
legal  force  after  his  death  ?" 

5. — ''If  either  the  fii-st  or  second  of  the  adopted 
sons  act  contrary  to  the  will  of  the  father  knowingly 
and  intentionally,  will  he,  notwithstanding,  have  a 
right  to  the  whole,  or  to  a  part,  of  the  estate  of  his 
father  ?" 

To  these  questions,  the  following  answers  were 
delivered,  by-  V.  Narain  Sastri^  the  Hindoo  Law- 
officer  of  the  Provincial  Court  of  Appeal,  for  the 
Northern  Division.  Fii^st : — "  The  man  who  has  mar- 
ried a  wife,  and  who,  for  want  of  a  legitimate  son, 
adopted  a  son,  and  who  some  time  afterwards  married 
a  second  wife,  has  authority  to  adopt  a  second  son,  in 
the  event  of  his  entertaining  a  wish  to  augment  his  off- 
spring. The  man  who  wishes  to  augment  his  offspring 
is  by  law  authorised  to  adopt  a  son,  though  he  has  a 
legitimate  son.  On  the  same  principle,  a  man  may 
adopt  a  second  son  given,  though  he  has  already  a  son 
given,  if  he  is  desii'ous  to  get  numerous  offspring. 

"  In  Lohita  Smriti,  and  other  works,  prohibitions  are 
contained,  that  if  a  man  has  a  son  given,  he  should  not 
adopt  a  second  son  given  ;  and,  further,  it  is  ordained 
that  no  adoption  of  a  gon  given  can  be  made  wliile  he 
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1846.       has  a  son  of  the  body  in  existence  ;  but  it  is  stated  in 

EuiTQAMA     the  works  to  the  following  purport : — that  since  the 

Atchama     ^^^  delivers  his  father  from  hell,  he  is,  therefore,  called 

and  othera,    Putrci ;  that  the  man  who  imagines,  that  it  is  enough 

Atchama     for  him,  if  his  deliverance  from  hell  can  be  effected  by 

EuiANADHA  ^^^  means  of  a  single  son,   has  no  business  to  get  a 

second   son;   that   the   man   who  wishes  to   have   a 

numerous  offspring,   in  order  that  they  may  perform 

the  ceremonies  called  Gyavrajaijati^  besides  delivering 

him  from  hell,  may  procure  many  sons ;  and  that  he 

who  wishes  not  to  have  his  offspring  thus  increased, 

is  prohibited  from  procuring  another  son. 

"  In  the  book,  V'lvada  Bhangarnava^  in  the  4th  sec- 
tion.— Sancha  and  Lohita:  'The  perpetual  support 
of  a  consecrated  fire,  and  the  like,  the  Scriptures  and 
sacrifices,  rewarded  with  ample  gratuities,  do  not  pro- 
cure the  sixteenth  part  of  the  benefit  arising  from  the 
birth  of  an  eldest  son.' 

''  Heaven  is  attained  by  him  who  is  celebrated  as  the 
father  of  a  son,  and  of  a  grandson ;  and  whose  many 
children  and  himself,  while  living,  had  completed  the 
study  of  Scripture  and  the  performance  of  sacrifice. 

"  With  whom  Scrip tui-e  and  sacrifice  is  not  incom- 
plete, whose  study  of  the  Veda^  and  performance  of 
sacrifice,  fail  not.  It  consequently  appears  to  be  a 
benefit  arising  from  numerous  issue,  that  many  sons, 
and  the  father  himself,,  fail  not  in  the  study  of  Scrip- 
tures and  performance  of  sacrifice.  Many  sons  are  to 
be  desired,  that  some  one  of  them  may  travel  to  Gaya. 
Hence  sons  of  various  descriptions  may  be  adopted  by 
one  who  dcsii'es  numerous  offspring. 

"  The  prohibition,  that  while  a  son  is  in  existence, 
there  is  no  need  of  a  second  son,  is  stated  in  the  4th 
section  of    Vivada   Bhangarnava^   as  follows : — '  But 
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here  the  iuteutiou  of  the  precept  is   to  forbid  adoption,        1^46. 
then,  only  Avhen  there  is  no  motive  for  it ;  for  the     Ruxgama 
benefit  desired,   namely,  deliverance  from  hell,    is  ob-     atchama 
tained  without  adopting  a  son  given,  and  through  him,    and  others, 
therefore,   that  purpose  is  not  effected  ;  but  one  who     Atchama 
desires    numerous  issue  for  other   purposes,    besides  r^^i^^adha 
deliverance  from  hell,  may  adopt  a  son   given,   and 
others,  although  he  have  one  legally  begotten.     Sn'd- 
hara  Sivami  and  others   have   said   as   much.     The 
Retnacara  and  Paryate  express,  that  a  son  given,  and 
others,  should  not  be  adopted,  if  there  be  a  brother's 
son ;  from  which  it  must  be  understood,  that  the  pro- 
hibition concerns  one  who  merely  desires  male  issue 
for  the  sake  of  deliverance    from  hell.     This  justifies 
the  fact  recorded  in  the  Bharata  and  other  works,  that 
Pandii  having  other  male  issue,  accepted  of  Bhema^ 
Arjunay  and  other  sons  of  his    wife,  and  he  did  so 
although  he  had  nephews.'     By  this  work  it  is  pre- 
scribed that  many   sons  may   be  procured.     It  should 
not  be  objected  that,  by -the  above  work,  the  procuring 
of  the  sons  of  different  descriptions,  viz.,  sons  of  body 
and  sons  given,  &c.,  is  alone  admitted,  and  not  the 
procui'ing  of  many  sons  of  one  and  the  same  class, 
such  as  sons  given,  &c.     The  adoption  already  made 
of  many  sons  of  the  one  and  the  same  class,  such  as 
Bhe?na,  A?'jima,  &c.,  should  be  considered  as  sufficient 
authority." 

Second. — "  If  a  man,  after  adopting  a  son  given,  adopt 
a  second  son  given,  under  any  plea  whatever,  both  the 
sons  given  will  be  brothers  agreeably  to  theii-  seniority 
and  juniority,  in  the  same  manner  as  the  natural  sons 
are  ;  consequently  the  said  two  sons  given,  are  entitled 
to  inherit  the  estate  of  the  adoptive  father  in  equal 
shares,  according  to  the  rule  called  '  Samousead  Asroo- 


Ramanadha 


14  CASES   IN   THE    PRIVY   COUNCIL 

1840.        tatvaloo^  which  directs  equality  where  no  other  pro- 
EuNGAMA     portion  is  specified.'' 

Atchama  Third. — "  As  the  two  sons  given  in  adoption  are 
and  others,  equally  entitled  to  the  estate  of  their  father,  so,  if  a 
Atchama  father  divide  the  estate,  they  should  abide  by  the  divi- 
sions established  by  him,  though  he  has  made  either 
equal  or  unequal  divisions,  conformably  to  the  rules 
laid  down  in  theJeevadiim  BJiaga  Prakanium,  or  cha])ter 
of  divisions,  made  by  a  father  in  his  lifetime.  The  law 
regarding  this  matter  is  inserted  in  the  answer  to  the 
foui'th  question." 

Fourth. — "He  that  has  acquired  abundance  of  wealth 
may,  during  his  lifetime,  divide  his  estate  between  his 
sons  as  he  pleases,  either  in  equal  or  unequal  shares, 
conformably  to  the  rules  prescribed  by  law ;  and  his 
sons  ought  to  abide  by  the  division  made  by  him :  or 
should  they  throw  obstacles  without  so  acting,  they 
shall  be  liable  to  punishment ;  which  circumstance  is 
stated  in  the  chapter  on  division  made  by  a  father  in 
his  lifetime,   contained  in  the   Yajnyaivalcija  Smritiy 
&c.  Works. — Yajnyaivalcya  :    '  If   the  father  make  a 
partition  among  his  sons,  he  may  give,   at  his  plea- 
sure, more  to  some  and  less  to  others ;  or  give  the 
first-born  the  portion  of  an  eldest  son,  or  divide  the 
estate  among  all  of  them  in  equal   shares.'     Nareda  : 
'  Whether  the  father  distribute   equal   shares  to  his 
sons,  or  give  more  wealth  to  some  and  less   to  others, 
according  to  circumstances,  such  shall  be  their  shares; 
for  the  father  is  lord   of  all.'     Vrihasjmti :  '  Sons   to 
whom  equal,  less,  or  greater  shares  have  been  allotted 
by  their  father,   should  maintain   such   distribution ; 
otherwise  they  shall  be  chastised.' 

"  By  the  foregoing  texts,  it  is  established,  that  the 
father  may  distribute  his  estate,  among  his  sons  as  he 
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pleases ;  and  that  the  sons,  if  they  don't  attend  thereto,  ^^^^ 

are  liable  to  punishment.     Badhayana :    '  Menu  dis-  Eungajia 

tribiited  the  heritage  to  sons.'  Atchama 

"  Let  equal  shares  be  given  to  all  without  distinc-  and  others, 

^  °  and 

tion.  Atchama 

"  By  this  very  same  law,  it  appears  that  equal  shares  ^^^^^^jj^ 
alone  are  allotted  to  only  the  father  and  all  the  sons, 
in  consequence  of  a  rule,  which  directs  equality,  where 
no  other  proportion  is  specified. 

"By  the  foregoing  work  it  is  ordained  that  the  dis- 
tribution to  sons  in  equal  shares  alone  is  essential." 

Fifth. — "If  either  the  first  or  the  second  adopted 
son  resist  the  lawful  orders  of  his  father,  and  be  in 
enmity  with  him,  he  will,  in  that  case,  be  considered  as 
rebellious  to  his  father.  It  is  ordained  by  the  code 
of  law,  that  he  is  not  entitled  to  have  a  share  in  the 
father's  estate.  The  texts  respecting  this,  are  as  follow. 
— Yajnyawalaja:  'A  professed  enemy  to  the  father, 
a  degraded  man,  one  deprived  of  virility,  one  lame,  a 
madman,  an  idiot,  one  born  blind,  and  he  who  is 
afflicted  by  an  incurable  disease,  must  be  maintained 
without  any  allotment  of  [shares.'  Nareda :  '  A  pro- 
fessed enemy  to  his  own  father,  a  degraded  man,  one 
deprived  of  virility,  and  a  man  formally  expelled  by 
his  kinsman,  shall  not  inherit  though  begotten  by  the 
deceased,  much  less  if  begotten  on  his  wife  by  a  kins- 
man legally  appointed.'  In  the  above-mentioned  texts 
it  is  ordained  that  the  professed  enemy  to  his  own  father 
shall  have  no  share,  though  he  be  the  son  of  the  body." 

The  answer  delivered  by  Ausoory  Alaja  Singara 
Charloo^  the  Pundit  of  the  Provincial  Court,  in  the 
Centre  Division,  was  as  follows  : — 

First. — "  Should  a  person  who,  in  the  first  instance, 
adopted  a  son,  in  conjunction  with  his  first  wife,  and 
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1846.       "vvho  afterwards  married  a  second  wife,  wish  to  adopt 
EuxGAMA    another  son  in  conjunction  with  his  second  wife,  he 
Atch>ma     ^^^^y  '<^^^V^  ^  second  son  given,  accordingly.     This  cir- 
and  others,    cumstaucc  is  Specified  in  a  chapter  on  the  distribution 
Atchama     made  by  a  father  in  his  lifetime,  and  also  in  a  section 
Eam^'^idha  I'slative   to   the   son    given,  which  are  contained  in 
Jaganatha  Tercapanchanamim^  Smrit'i  Chandnka,  &c., 
laAV-books,  as  well  as  EtiJcasam,  Bharatum,  &c.,  works. 
But  one  who  desires  numerous  issue    for  other  pur- 
poses, besides  deliverance  fi'om  hell,  may  adopt  a  son 
given,  and  others,  although  he  have  a  son  legally  be- 
gotten,    Sridhara^   Swami^  and  others,    have   said  as 
above. 

"What  benefits  arise  from  numerous  issue  are  as 
follow : — 

"  Many  sons  are  to  be  desired,  that  some  one  of  them 
may  travel  to  Gaija^  or  perform  sacrifice  called  Asiva- 
meda^  or  consecrate  a  black  bull  at  the  funeral. 

"  Hence  sons  of  various  descriptions  may  be  adopted 
by  one  who  desires  numerous  offspring. 

"  The  meaning  of  the  foregoing  is,  that  any  person 
may  adopt  sons  given,  &c.,  though  he  has  a  son  of  his 
body  to  deliver  him  from  hell.  Moreover  Pandii 
Maha-raja^  who  was  acquainted  with  the  legal  prohibi- 
tion, obtained  Bhema  [^and  Arjuna,  and  other  sons  of 
his  w^ife,  from  a  desire  of  having  a  son  endowed  with 
strength,  and  one  skilled  in  jurisprudence  and  philo- 
sophy, though  he  had  a  son  of  his  wife  called  Dharma- 
raja. 

''  In  like  manner,  as  above,  many  sons  given  may  be 
adopted,  with  a  view  that  one  of  them  at  least  may 
perform  the  ceremony  called  Gaya  Braddlm^  ke.^  ac- 
cording to  the  text,  which  expresses,  '  Many  sons  are 
to  be  desired.' 
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Second. — ''  The  two  sons  given  in  adoption,  being        ^®^6- 
heirs  to  the  estate  of  their  adoptive  father,  have  au-    Eungama 
thority  to  divide  the  estate  of  their  adoptive  father    atchama 
between  themselves,  in  the  same  manner  as  the  two   ^^^  others, 
legitimate  sons  of  his  own  body  have  a  right  to  their    Atchama 
father's  estate,  and  divide  it  between  them.  Ramaxadha 

"  The  law  respecting  the  above  is  as  follows : — 

"  An  argument  of  law  which  is  established  in  one 
cause  is  applicable  in  another,  unless  a  special  objection 
exists. 

"  Menu  :  '  Distributed  the  heritage  to  sons.'  Apas- 
iamha :  '  The  father,  in  his  lifetime,  ought  to  dis- 
tribute the  property  among  his  sons  in  equal  shares.' 
Vishnu :  ^  If  a  father  make  a  partition  between  him- 
self and  his  sons,  he  may  give  or  reserve  at  his  pleasure 
any  part  of  his  own  acquii-ed  wealth.'  Yajnyawalcya  : 
'  If  the  father  made  a  partition  among  his  sons,  he 
may  give  at  his  pleasure  more  to  some  and  less  to 
others,  or  give  the  fii-st-born  the  portion  of  an  eldest* 
son,  or  divide  the  estate  among  all  of  them  in  equal 
shares.' 

"According  to  the  opinion  of  these  texts,  as  equal 
shares  should  be  allotted,  the  same  rule  which  was 
prescribed  for  the  sons  of  the  body,  should  be  established 
for  the  sons  given." 

Tliird. — "  These  two  sons  given,  are  entitled  to  in- 
herit their  adoptive  father's  estate,  in  equal  shares, 
and  not  in  unequal  shares ;  consequently  they  are 
to  divide  the  whole  estate  of  their  adoptive  father  in 
equal  shares  between  them." 

Fourth. — "  He  who  acquired  much  wealth  has  au- 
thority to  divide  citlier  the  wliole  or  a  part  of  his 
estate  between  his  t\vo  sons  given,  as  he  pleases ;  con- 
sequently the  two  sous  given,  mustj  of  course,  conform 

VOL    IV.     •  C- 
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1846.  thereto  after  the  death  of  their  father,  and  they  must 

EuxXGAMA  not  deviate  therefi'om. 

Atchama         "  ^^^  ^^^  ^^^  ^^^  foregoing  is  as  follows  : — Nai-edu  : 

and  others,  i  'Wh.QiXiCY  the  father  distributes  eqnal  shares  to  his 

and  . 

Atchama  SODS,  or  gives  more  wealth  to  some  and  less  to  others, 
Eamanaeha  according  to  circumstances,  such  shall  be  their  shares^ 
for  the  father  is  lord  of  all.'  Yajnyawalcya  :  '  The  dis- 
tribution made  by  the  father  is  declared  binding  on 
sons  among  whom  an  unequal  division  has  been  made,' 
Vrlhaspati :  '  Sons  to  whom  equal,  less,  or  greater 
shares,  have  been  allotted  by  the  father,  should  main- 
tain such  distribution ;  otherwise  they  shall  be  chas- 
tised.' 

''  The  meaninsj  of  the  above  text  is,  that  the  sons 
ought  to  abide  by  the  divisions  ordained  by  their 
father,  though  they  be  equal,  less,  or  greater  shares ; 
and  that  those  who  act  contraiy  thereto  deserve  to  be 
punished. 

*'  They  are  therefore  to  act  according  to  the  rule 
established  by  their  father." 

Fifth. — "  No  act  should  be  performed  contrary  to 
the  opinion  of  the  father ;  consequently,  the  sons  are 
the  masters  of  the  estate  of  their  own  shares,  allotted 
to  them  respectively  by  their  father  ;  and  they,  there- 
fore, should  not  wish  for  a  larger  or  less  portion  than 
the  above. 

"  The  law  for  the  above  is  as  follows  : — '  What  can 
be  done  with  that  cow  which  neicher  affords  milk  nor 
becomes  pregnant  ?  Of  what  use  is  that  son  who  i» 
neither  learned  nor  morally  good  r* 

"  '  A  son  who  has  no  sacred  knowledge,  nor  courage, 
nor  industry,  nor  devotion,  nor  liberality,  and  who 
observes  not  immemorial  good  customs,  must  be 
considered  as  similar  to  urine  and  ordure.'      More- 


ON   APrEiJ.   TROM   THE   EAST   INDIES.  19 

over,  there  is  a  verse  by  Poorvoo  to  Yaijaufy^  in  their       1846. 
Discourse,  iu  chap,  xviii.,  book  ix.,  of  Sri  Dhagavata.     Eungama 

"'He  v\'ho  complies  with  the  thought,  is  the  best    atchamv 
man.     He  who  complies  with  the  direction  given  to    f^^d  others, 
him,  is  of  a  middle  class.     He  who  neglects  the  same,    AxcnAiiA 
is  a   low  man.     He  who   disobeys   it   altogether,    is  r^jj^^adka 
similar  to  ordure.' 

**  As  this  is  the  meaning  of  the  verse,  he  ought  to 
act  according  to  the  rule  established  by  the  father, 
and  not  deviate  therefrom.  To  act  according  to  the 
rule  established  by  the  father  will  prove  prosperous  to 
both. 

"  Therefore  the  two  sons  given,  ought  to  act  accorfl- 
ing  to  the  determination  of  their  father." 

The  answer  delivered  by  Sashadri  Sasfri,  the  Pundit 
of  the  Provincial  Court  of  the  Southern  Division,  was 
as  follows  : — 

First. — "  If  a  man,  who  having  in  the  first  instance 
adopted  a  boy,  as  a  son  given,  in  conjunction  with  his 
wife,  should  wish  to  adopt  another  boy,  as  a  son  given, 
with  or  without  any  reason,  while  the  first  adopted  son 
is  alive,  he  may  do  so. 

"With  respect  to  the  adoption  of  these  many  sons 
given,  it  is  ordained  in  the  work  called  Jagannatha 
Tercajjanchananumj  after  fully  considering,  and  faith- 
fully quoting,  the  texts  of  the  sages,  Sancha^  Lichita, 
Paithinasi,  &c.,  that  if  a  man,  while  either  the  legiti- 
mate son  of  his  body,  or  son  given,  is  alive,  wish  to 
adopt  many  sons,  he  may  adopt  many  sons  given — 
consequently,  the  said  person  is  by  Hindoo  law  autho- 
rised to  adopt  another  boy  as  a  son  given,  in  conjunc- 
tion with  his  second  wife." 

Second.— "As  he  has,  for  some  reason,  already 
adopted  a  second  son  given,  conformably  to  the  Hindoo 
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laWj  the  last  son  gi^'Cll  should  be  considered  as  son,  in 
the  same  manner  as  the  first  son  given.     These  two 
AtcJama     sons  given,  are,  therefore,  entitled  to  divide  the  estate 
aud  others,     ^f  their  adoptive  father  between  them.     It  is  stated, 

and  . 

ArcHAMA  under  the  article  of  Jiuadwibhaga  and  Ajivadurhhagay 
EAiLil-ADu  V  ^^  ^^^  chapter  of  divisions,  in  the  books  called  Jar/an- 
natha  TercapancJiananum^  Menu,  Vijayarieiwara,  &c., 
'"'•  that  although  there  are  many  sons  to  a  father,  all 
those  sons  are  entitled  to  divide  the  estate  of  their 
father.' "' 

Third. — "  As  the  two  sons  have  a  right  to  divide 
between  them  the  estate  of  their  adoptive  father,  they 
are  entitled  to  inherit  the  same  in  equal  shares :  as 
the  veeshamahhagiim,  or  unequal  share,  and  the  vood- 
daraivlbhagum^  or  additional  share,  are  by  law  prohi- 
bited, they  are  not  entitled  to  divide  the  estate  in  un- 
equal shares.  The  two  sons,  therefore,  are  each  of 
them  entitled  to  a  half-share  of  their  father's  pro- 
perty. Thus  it  is  ordained  in  the  chapter  of  divisions 
in  the  books  of  Hindoo  law." 

Fourth. — "  He  who  has  acquired  much  wealth  is 
authorised  to  divide,  during  his  lifetime,  either  the 
whole  or  a  part  of  his  estate,  in  equal  shares,  between 
his  two  sons  given.  This  is  stated  in  the  chapter  of 
divisions,  in  the  books  of  the  Dharma  Sastrum.  Divi- 
sions thus  made  by  the  father,  conformably  to  the  law, 
ought  in  justice  to  be  in  force,  after  the  death  of  the 
father." 

Fifth. — ^'If  either  of  the  two  sons  have  acted  con- 
ti-ary  to  the  desire  of  their  father,  either  wilfully  or 
deliberately — as  the  son  who  has  thus  acted  must  be 
considered  a  ^jitnc-dwasi,  or  enemy  to  his  father — he 
is  declared  in  the  article  of  nedatra  puira,  or  guilty 
feon,  in  the   chapter   of   divisions   in   the   works   of 
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yijnijancsivara  and  otlier  law  books,   uot  entitled  to  a 
sliare.^' 

Upon  the  receipt  of  the  above  opinions,  the  Provin-     \xcirvMv 
cial  Court  recorded  the  followinj]r  resolution  : —  and  others, 


^& 


and 


"  The  Coiu't,  meeting,  in  the  above  opinions,  with  Atctiama 
adequate  grounds  for  recognising  Ramanadha,  the  i^^ji^v^un^ 
second  adopted  son  of  the  late  Vencatadrt/,  as  a 
claimant  to  a  moiety  of  the  estate,  left  by  that  Zemin- 
dar ^  the  whole  of  which  has  been  claimed  by  the  elder 
adopted  son,  Jugunadha^ — It  is  resolved*,  that  one-half 
of  the  amount  of  the  above  instalments  shall  be  imme- 
diately paid  to  Ja.r/anadha,  upon  his  passing  his  receipt 
for  the  same,  and  that  his  pleader  be  directed  to  com- 
municate to  him  this  resolution  of  the  Court  accord- 
ingly." 

Jarjanadha  declined  to  recci^'c  the  moiety  thus 
awarded  to  him,  and,  by  a  subsequent  order,  the  whole 
of  the  monies  in  Court  were  directed  to  be  applied  in 
discharge  of  a  debt  due  from  Vcncatadri/^s  estate. 

On  the  9th  of  Septcmher  1819,  the  Sudder  Adawlut 
pronounced  judgment,  in  the  Appeal,  which  had  been 
presented  to  them  by  the  Collector  of  Giintoor^  and 
thereby  declared,  that  the  Collector  was  justified  in 
retaining  possession  of  the  208  villages,  until  he  should 
receive  legal  authority  for  delivering  them  up,  and 
reversed  the  decision  of  the  Provincial  Court;  and 
they  adjudged  Jaganadha  to  pay  the  costs  in  both 
Courts :  but  they  further  decreed,  that,  as  he  had 
obtained  possession  of  the  villages  in  question,  under 
the  decree  of  the  Pro\dncial  Court,  he  should  continue 
in  possession  thereof,  upon  giving  security  to  abide 
the  issue  of  any  suit  wliich  might  be  instituted  by  the 
other  claimant,  Itamanadha,  to  try  the  question  of 
right  to  the  vilhigcs. 
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1S46.  lu   pursuance   of   lliis   decree,   Jaganadha^    liaving 

BuNQAMA     given  the  required. security,  continued  in  possession  of 
\tcii  vMA     ^^^^  villages,  as  well  as  of  the  rest  of  the  estate  of  the 
and  others,     late  Voicatadrij. 

Atchama  On  the  8th  of  November  1820,  Ramanadha  filed  a 
Eama.vu)ha  P^^^^^^^j  i^  ^^^^  Provincial  Court  for  the  Xorthern  Divi- 
sion, against  Jaganadha,  in  which  he  stated  the  cir- 
cumstances of  his  adoption ;  and  after  alleging  that  a 
legal  and  conclusive  apportionment  and  division  of  the 
Zemindar)/  property  in  question  had  been  made  by  the 
late  Vcncatadri/,  in  his  lifetime,  whereby  that  part  of 
the  property,  called  Chattoor-mooka-Patnamy  had  been 
allotted  to  him,  Ramanadha^  solely  ;  and  all  title,claim. 
or  right  of  interference  therewith,  by  Jaganadha^  had 
been  thereby  excluded ;  and  after  stating  that,  of  the 
208  villages  sequestered  by  the  Collector  of  Guntoor, 
and  afterwards  delivered  up  to  Jaganadha^Vll  villages 
belonged  to  the  district  C/udtoor-mooka- PatnaiJi,  and 
also  stating  that  Jaganadha  had  dispossessed  him  of 
six  lunkas,  or  islands,  which  had  been  imder  his  ma- 
nagement ;  the  plaint  sought  the  recovery  of  the  one 
himdred  and  twenty-seven  villages  under  the  Gimtoor 
Zillah^  and  six  lunkas,  or  islands,  under  the  3IasuU- 
jHitam  Zillah,  with  the  profits,  &c.,  derivable  there- 
from, amounting  to  il/«iZ/'rt5/?«yo6/«^,  976,915.  6.  4^., 
then  in  the  possession  of  Jaganadha. 

Jaganadha^  in  his  answer,  insisted  on  his  title  as  the 
adopted  son  of  the  late  Vencaladrg,  and  traversed 
RanianAdha's  claim  by  virtue  of  the  second  adoption, 
insisting  that  the  same,  if  made,  was  invalid  by  law. 
And  he  submitted  that  Ramanadha  could  take  no 
chare  of  the  late  yencatadnfs  estate,  and  that  what- 
ever acts    the  late    Vencatadry    might   have  done  in 
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liis,  Ramanadhas^  favour,   tliey,  being  coutraiy  to  the       ^'^C- 

Hindoo  law,  were  null  and  void.  Runoama 

Evidence  was  entered  into  on  both  sides.  Atchawa 

On  the    16th  of  June  1824,   the  Provincial  Court  andothura, 

and 

made  their  decree,  declaring,  that  there  Avas  no  reason  Atchama 
to  doubt  that  Vencatadry  had  adopted  both  the  Plain-  ii^vii.\^'adha 
tiif  and  Defendant,  as  his  sons,  iu  a  raannei*  perfectly 
regular,  so  far  as  forms  and  ceremonies  were  con- 
cerned; but  the  Court  observed,  that  the  main  ques- 
tion in  the  cause  was,  whether,  previous  to  the  adoption 
or  even  the  birth  of  the  Plaintilf,  Vencatadry  had  not 
disqualified  himself  from  alienating  any  part  of  his 
property,  to  the  prejudice  of  the  Defendant ;  for  that  on 
the  occasion  of  the  adoption  of  Jarfanadha,  his  natural 
and  adoptive  fathers  exeJianged  correspondent  engage- 
ments, the  genuineness  of  which  was  not  called  in 
question  by  the  Plainti:ff,  and  was  proved  by  the  imim- 
peached  testimony  of  the  subscribing  witnesses ;  and 
the  Provincial  Court  being  of  opinion,  that  this  was  a 
conclusive  and  utter  bar  to  the  Plaintilf's  claim,  dis- 
allowed his  claim,  and  dismissbd  the  stlit  with  costs. 

The  Provincial  Court  having  refused  to  re-hear  the 
case,  on  a  petition  for  review  of  judgment,  Ramanadha 
appealed  to  the  Sudder  Adaivlut  of   Madras. 

Pending  this  appeal,  and  on  the  28th  of  Fehruarj/ 
1825,  Jaganadha  died,  leaving  two  widows,  Atchama 
and  Rungama  ;  but  no  issue  him  surviving. 

At  the  time  of  his  death  he  was  not  living  witli 
Atchama  J  his  senior  wife.  It  appeared  that  she  had 
left  his  house  in  1819,  in  consequence  of  differences 
having  arisen  between  them.  These  differences  were 
stated  by  Atchama  io  have  originated  in  the  influence 
exercised  by  Rungama^  the  junior  wife,  over  the 
late  Jaganadha  J  which  had  led,  in  Jaganadha^  9  lifetime, 


Eamaxadha 
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is-iG.       to  various  hostile  proceedings,  on  tlie  part  of  Alchamciy 
.Ilu>-GAMA    being  taken  against  him. 

A    '■•  On  the  10th  of  March  1825,  Ramanculha  applied  by 

and  Others,  motion,  for  leave  to  withdraw  his  Appeal,  on  the  alle- 
Atchama  gation  that,  having  been  appointed  heir  by  the  "Will  of 
the  late  Jaganadha^  he  had  taken  charge  of  the  whole 
of  the  estate,  and  he  prayed  that  a  precept  might  be 
sent  to  the  Provincial  Court,  for  the  Northern  Divi- 
sion, directing  them  to  put  him  into  possession  of  the 
disputed  villages. 

On  the  same  day,  a  further  motion  was  made  by 
Tlrmul  llow^  the  Vukeel  of  the  late  Jaganadha^  for  the 
like  purpose,  which  was  supported  by  two  letters, 
one  of  which  was  represented  to  be  a  letter  from  the 
late  Jaganadha  to  Tlrmul  Boic,  declaring  that  he  had 
appointed  his  brother  Ramanadha^  his  heir,  to  suc- 
ceed to  his  estate,  both  real  and  personal ;  and  the 
other  a  letter  from  his  junior  widovN',  Rungama^  to  the 
same  effect.  The  Court,  however,  refused  to  receive^ 
any  representation  from  Tirmiil  Row,  the  Vakeel,  on 
the  ground,  that  the  death  of  Jaganadha  had  rendered 
his  authority  void ;  and,  in  compliance  with  the  mo- 
tion made  by  Rarda-dadha,  ordered  the  Appeal  to  be 
struck  off  the  file,  but  refused  the  application  for  a 
precept  to  the  Provincial  Court  as  altogether  inadmis- 
sible. 

On  the  2Sth  of  April  1825,  Ranmnadha  presented 
two  petitions  to  the  Sadder  Adaivlut  of  Madras,  for 
the  same  object  :  these  petitions  were  accompanied  by 
the  alleged  Will  of  the  late  Jaganadha,  and  a  petition 
presented  by  the  junior  widow,  Rungama,  of  the  same 
purport  as  the  letter  previously  produced  by  Tirmul 
Row. 

On  the  12th  of  Mag  1825,  before  the  Sadder  Court 
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had  pronoimced  any  decision  on  these  petitions,  A  tchama        ^^^^^^ 
appeared  as  a  claimant  of  the  whole  property  of  Ja-    Ruxgama 
ganadha^  by  presenting  a  petition  to  that  Court,  claim-    atciuma 
ing  as  senior  widow,  and  chief  heir,  of  Jaganadha ;  and    ^"'l  others, 
charging  Rungama  and  Ramanadha  with  collusion,  and    Atchama 
praying  that  the  petitions  which  had  been  presented  ramanadha 
in  their  names  might  be  rejected,  and  that  she  might 
be  put  in  possession  of  the   talooks  in  question.     In 
proof  of  her  title,  she  enclosed  in  her  petition,  certain 
documents ;  one  of  these  was  a  Will,  which  she  repre- 
sented to  have  been  written  by  the  directions  of  Jaga- 
nadha^ on  the  1st  of  February  1825,  which  purported 
to   be   as  follows : — "  You  are  my   elder   wife,    and 
moohja  ciirta  (chief  heir)  to  the  whole  of  my  pro- 
perty :  and  notwithstanding  I  formerly  behaved  my- 
self ill  towards  you,  in  consequence  of  the  ill  persua- 
sions of  my  second  wife,    you  have,   with  your  best 
wisdom,    conducted  yourself   towards  me   with  obe- 
dience and  sincerity,   and,  also,   you   are   capable   to 
manage   the  affairs  of   the  talooks^   and  to   transact 
other   matters.       Under   all   these   circumstances,    I 
appoint  you,  according  to  the  law,  to  be  my  heiress 
and  successor  to  all  the  talooks^   on  both  sides  of  the 
river  Kistna,  being  my  paternal  Zemindanj^  to  all  my 
property,   real  and  personal,  and  to  conduct  the  suits 
pending  in  Courts,   being  instituted  by  and  against 
me." 

The  other  document  purported  to  be  a  note  from 
Jaganadha  to  Atchama^  and  contained  the  following 
passage : — "  Rungama  troubles  me  much  to  leave,  by 
wi'iting,  the  talook^  &c.,  to  Chava  Lutchncputty ^  of 
another  gotrum^  whom  she,  Rungama^  has  been  taking 
care  of ;  but  I  have  not  consented  to  it.  Upon  a 
reflection  of  my  illness,  I  think  I  shall  not  live  many 
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1846.        days.     Since   she   is  thus  troubling  me  while  1  am 

EuNGAMA     alive,  she  may,  in  conjunction  with  the  servants,  very 

Atchama     lil^6^y  forge  something  hereafter,  the  seal  being  in  her 

and  others,    possession.     Therefore  as  soon  as  you  see  this  note 

Atchama     you  will  comc  here,   and  take  care  of  the  talook  and 

Eam^adha  0*^®^'  ^^^^^^^  according  to  my  writing  to  you." 

On  the  23rd  of  June  1825,   the  Sudder  Adawlut 
made  an  order  on  the  foregoing  petitions,  which,  after 
directing  Atchama  to  institute  a  suit  against  Rama- 
nadha^  for  the  recovery  of  the  entire  estate  of  the  late 
Jaganadha^    proceeded    as    follows : — "  The    Sudder 
Court   do   not   consider   that   Ramanadha   ought,    in 
equity,   to  be  prejudiced  by  the  withdrawal   of   his 
Appeal   from   the   decree   of    the    Provincial  Court, 
which  act  appears  to  have  been  done  under  an  erro- 
neous impression  of  the  legal  consequences,  resulting 
to  him,  from  the  death  of  the  late  Jaganadha.     The 
Provincial  Court  will,  therefore,  with  reference  to  the 
circumstances  under  which  this  Appeal  was  withdrawn, 
consider  the  claim  of  Ramanadha^  to  a  moiety  of  the 
estate  of  the  late  Vencatadnj,  not  to  be  finally  adjudi- 
cated ;  but  in  determining  the  suit  to  be  brought  under 
the  present  instructions  of  the  Court,  the  Provincial 
Court  will  confine  their  judgment  to  the  new  points 
which  may  be  raised  (proceeding  on  the  supposition 
that  their  former  decision  may  be  reversed).     In  the 
event  of  judgment  going  against  Ramanadha,  the  case 
can,  on  Appeal,   be  brought  in  all  its  bearings  before 
the  Sudder  Court,  to  whom,  under  the  circumstances, 
it  will  be  competent  to  read  the  record  in  the  former 
Appeal,  and  make  it  a  part  of  the  latter.     The  Court 
infer  their  competency  so  to  proceed,  from  the  fact, 
that  the  parties  before  them  will,   to  all  intents  and 
purposes,   be   the   same,  inasmuch   as   Atchama   de- 
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rives  her  title  from  her  deceased  husband,  and  woukl       1846. 
have  been  concluded   by  any  other  judgment  which     EtogTma 
might  have  been  passed  against  him  in  the  Appeal.      .    ^' 
If,  on  the  other  hand,  judgment  should  go  in  favour    and  others, 
of  Ramanadha,  the  claim  -which  formed  the  ground  of     atchama 
the  suit  will  mersre  in  such  decision,  and  the  revival  of  -r,     ^' 
that  question  be  no  longer  necessary." 

In  pursuance  of  this  order,  Atchama,  on  the  15th 
of  August  1825,  filed  her  plaint  in  the  Provincial 
Court  for  the  Northern  Division,  against  Ramanadha ^ 
claiming  the  whole  estate  of  Jaganadha  as  his  senior 
"vvidow,  and  sole  heiress,  he  having  no  issue  male ;  and 
she  further  alleged  that  Jaganadha  had  caused  a  paper 
to  be  written,  dated  the  1st  Q>i  February  1825,  whereby 
he  directed  that  all  his  estate  shoidd  be  inherited  by 
her,  being  his  real  heii'ess  and  successor,  both  by  law 
and  the  usage  of  the  country,  and  she  claimed  as  such 
accordingly ;  and  cited  various  authorities  in  support 
of  her  title,  as  sole  successor  to  the  entire  estate  of 
her  husband.  She  also  charged  Ramanadha^  in  con- 
junction with  Rungama  and  others,  with  having  com- 
bined and  fabricated  the  paper,  which  they  pretended 
was  the  Will  of  the  late  Jaganadha^  and  submitted 
that  such  paper  could  not  be  admitted  to  proof,  it 
not  having  been  executed  on  stamped  paper,  as  re- 
quired by  Eegulation  XIII.  of  1816. 

Ramanadha^  by  his  answer,  did  not  dispute  the  fact 
of  the  Plaintiff  having  been,  by  marriage,  the  eldest 
wife  of  the  deceased  Vencatadry  ;  but  he  alleged,  that 
the  Plaintiff  did  not  conduct  herself  becomingly,  and 
was  in  consequence  forsaken  by  her  husband  ;  and  he 
insisted,  for  the  first  time,  that  he  was  the  undivided  bro- 
ther of  the  deceased  Jaganadha,  and  that  as  he  had  died 
without  issue,  he,  the  Defendant,  became  the  sole  heir 
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18-ifi-        to  his  whole  estate,  and  was  also  heir  to   Vencatadrij 
EuxGAMA     by  lineal  descent ;  he  claimed,  moreover,  to  be  entitled 
Atchama     ^^  ^^®  estate  by  virtue  of  the  Will  in  his  favour,  alleged 
and  others,     to  havc  been  executed  by  Jacjanadlia. 
Atchama         Atchama^  by  her.  reply,  denied  the  allegations  con- 
tained in  the  answer,  and  insisted  on  her  title  as  senior 
widow  and  heiress  of  the  late  Jaganadha. 

On  the  12th  of  December  1825,  the  Court  pro- 
pounded the  following  question  to  the  Hindoo  law- 
officer  attached  to  the  Court : — 

''  A  Zemindar  of  the  fourth  caste,  called  Rimgapah, 
died,  leaving  much  hereditary  property,  but  no  issue, 
male  or  female.  He  had  adopted  a  sou,  called  Venkiah, 
who  also  died  some  years  after  his  adoptive  father, 
leaving  the  same  hereditary  property,  but  no  issue, 
male  or  female.  He  left,  however,  two  widows,  the 
senior  of  whom  is  called  Lutchniah ;  she  now  comes 
into  Court,  and  claims  the  entire  estate,  real  and  per- 
sonal, of  her  late  husband  Venkiah^  asserting  that  she 
is  his  legal  heir,  according  to  Hindoo  law.  Her  claim 
is  resisted  by  one,  called  Reddapah,  who  is  the  great 
grandson  of  Naganha^  who  was  the  grandfather  of 
Rungcqmh  ;  he  (Reddapah)  asserts  that,  there  being  no 
other  or  nearer  male  relation  than  himself,  he  is  the 
legal  heir,  according  to  Hindoo  law.  You  are  required 
to  state  which  of  these  two  claimants,  Lutchmiah  or 
Reddapah^  is  the  legal  heir  to  the  hereditary  property 
left  by  VenJciah,  supposing  it  to  be  true,  that  there  is 
no  other  or  nearer  male  relation  than  Reddapah.'^'' 

To  this  question  the  following  answer  was  returned 
by  the  Pundit: — "  According  to  the  Hindoo  law, 
Lutchmiah,  the  eldest  widow  of  the  late  Venkiah,  is, 
in  the  first  instance,  legal  heiress  to  both  the  landed 
and  personal  estate,  left  by  the  said    Venkiah,  whP 
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was  the  adopted  son  of  Riuigapah,  Zemindar^  of  the        ^^■**^- 
Soodra  caste.     Regarding  this,  the  Dharma  Sastrum  is     Rongama 
as  follows : —  Vrihaspati  says,  '  A  wife  is  declared  by     atchama 
the  wise,  to  be  half  the  body  of  her  husband,  equally    ^"^^  othertf, 
sharing  the  fruit  of  pure  and  impure  acts.     Of  him     Atchama 
whose  wife  is  not  deceased,  half  the  body  survives,  j^vmvxadha 
How  should  another  take  the  property  while  half  the 
body    of   the    owner   lives  ?'    Yajnyawalcya   says,  '  A 
wife,   daughters,   both  parents,   brothers,   their  sons, 
kinsmen  sprung  from  the  same  original  stock,  distinct 
kindred,  a  pupil,  and  a  fellow-student  in  theology.  On 
failure  of  the  first  of  these,  the  next  in  order  shares 
the  estate  of  the  deceased.'     Katijayana  says,   '  The 
childless  widow,  preserving  inviolate  the  bed  of  her 
lord,  and  strictly  obedient  to  her  spiritual  parents,  may 
frugally  enjoy  the  estate,  until  she  die ;  after  her,  the 
legal  heir  shall  take  it.'  " 

The  Court  made  its  decree  in  this  suit,  on  the  22  nd 
of  Decemher  1825,  in  which  they  rejected  the  alleged 
Will  relied  upon  by  Ramanadha^  both  because  it  was 
upon  unstamped  paper,  and  also  because,  if  genu- 
ine, it  would  have  been,  by  the  Hindoo  law,  invalid  ; 
and  the  Court  expressed  its  opinion,  that  there  ap- 
peared to  have  been  nothing  in  Atchama' s  conduct 
which  could  bar  her  claim,  as  senior  widow  of  Jaga- 
nadha.  Having  read  the  answer  given  by  the  Pundit^ 
the  Court  observed,  that  from  the  texts  there  stated, 
as  well  as  certain  others,  it  appeared  that  the  wife  was 
the  heiress,  to  the  whole  of  her  husband's  estate,  after 
his  demise,  and  that  after  her  the  nearest  cousin  was 
heir  to  it.  On  the  ground,  therefore,  of  the  opinion 
of  their  law-officer,  the  Provincial  Court  decreed  to  the 
Plaintiff,  as  the  legal  heiress  of  her  late  husband,  pos- 
session of  the  property  in  general,  real  and  personal. 
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1846.  From  this  decree,  Bamanadlia  appealed  to  tlie  HmU 

EuxGAMA     der  Adaivlut  of  3Iadras. 

Atchamv  ^^  ^^®  ^^^  ^^  September  1826,  Uimgama^  the  junior 
and  others,  -^idow  of  Jagaiicidha^  instituted  a  suit  in  the  Provincial 
Atchama  Court  of  the  ^Northern  Divisiou,  against  Atchama, 
EAM\NADn4.  R<^^^io,^ittdha,,  and  Puttoonj  Caljj  Doss,  as  the  adoptive 
mother  and  guardian  of  one  LutcJimepuU?j  Naidoo^ 
as  the  adopted  son  of  the  late  Jaganadha,  and  on 
his  behalf  claiming  the  whole  of  the  property  in 
question.  In  her  plaint,  she  alleged  that  her  deceased 
husband,  Jaganadha,  being  childless,  and  not  likely, 
from  bodily  infirmity,  to  have  issue,  in  the  month  of 
April  1819  directed  her  to  apply  to  one  Chava  Nai- 
dama,  a  relation  of  Jaganadha,  but  not  of  the  same 
gotrum,  to  know  if  he  would  give  his  third  son,  Lutch- 
meputty,  then  an  infant,  in  adoption  to  Jaganadha. 
That  on  the  26th  of  April,  in  the  same  year,  Chava 
Naidama  signed  an  instrument,  giving  his  son  to 
Jaganadha,  who,  on  the  same  day,  by  an  instrument 
executed  on  his  part,  accepted  the  boy  in  adoption, 
with  her,  Rungamah,  concurrence,  (^Atehama  having 
left  her  husband,)  making  him  heir  and  successor  to 
his  estates  :  and  that  on  the  18th  of  August  1819,  the 
further  ceremonies  of  adoption  were  performed  in 
favour  of  Lutchmeputty,  who  was  brought  up  at  Ama- 
varti,  (Jaganadha^  s  house,)  as  his  son,  and  acknow- 
ledged as  such  to  the  neighbouring  Zemindars,  and  to 
Mr.  Charles  Roberts,  the  then  Collector  of  the  Zilla  h 
of  Masulipatam.  That  after  Jaganadha' s  death,  Rama- 
nadJm  had  executed  a  deed,  called  a  Jcarar-nama  h, 
acknowledging  Lutchmeputty,  as  such  adopted  son,  and 
that  he  only  held  possession  for  him,  as  manager. 
That  she,  Rungama,  was  imposed  upon  by  Ramanadha, 
and  induced   to  execute   papers,    of  the   purport   of 
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wliicli  she  was  ignorant.      That  Jaganadha  made  a       i^-*^- 
Will  in  her  favour,  and  that  the  Wills  relied  upon    Ruxgama 
hj.  Atchama -diid  Eamanadha  were  forgeries;   and  she     atchama 
charged  Ramanadha  with  conibiuiu";  and  confederat-   ^"<^  others, 
ing   with  Puttoorjj    Cahj  Doss^  the  Dewan,  or  head    Atchama 
manager,  of  the  late    Vencatadrij^  and  Jaganadha^   to  p.vmaxauha 
suppress   the    fact   of    Lutclimeimttif  s   adoption,    and 
otherwise   inducing  her  to   execute  the  instruments 
before  mentioned. 

On  the  2oth  of  January  1827,  before  the  answers 
were  put  in,  Runr/ama  presented  a  petition  to  the 
Suddcr  Court,  praying  to  be  admitted  a  joint  Ee- 
spondent  to  the  Appeal,  then  pending  before  that 
Court,  between  Ramanadha  and  Atchama.  To  this 
application,  both  Atchama  and  Ramanadha  filed  coun- 
ter-petitions, denying  the  title  of  LiUchmeputty^  and 
praying  for  the  rejection  of  Rinigama's  petition. 

Upon  considering  these  petitions,  the  Coiirt  was  of 
opinion,  that  the  interests  of  justice  would  be  best  con- 
sulted, by  the  suit  brought  by  Runrjama  being  called  on 
as  early  as  possible  *  for  trial,  and  by  postponing  the 
decision  of  the  then  pending  Appeal,  till  the  result 
of  that  trial  should  be  known.  The  Provincial  Court 
was,  therefore,  directed  to  proceed  to  the  trial  of  Pi,un- 
gamd's  suit,  without  reference  to  its  order  upon  the  file 
of  the  Court. 

On  the  15th  of  May  1828,  Ramanadha  filed  his 
special  grounds  of  appeal  from  tlie  Provincial  C'ourt's 
decree,  in  the  suit  instituted  by  Atchama^  in  Avhich  he 
insisted  on  the  various  circumstances  stated  by  him  in 
the  proceedings  before  taken,  and  added  a  claim  to  the 
estate  of  the  late  Jaganadha  on  accoimt  of  his  having 
died  without  issue,  suggesting  that,  according  to  the 
custom  of  his  family,  a  female  was  incapable  of  pre- 
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l^-J^'-        siding,  luid  thut  Akhama  liiid  no  title,  and  could  not 

EuNGAMA     succeud  to  the  Zcminddr/j  of  the  late  Jagauadha. 

Atch.*m\         Atchama^  by  her  answer  to  these  special  grounds, 

niiil  others,    denied  the  various  allegations  contained  in  Ramanadha'' s 

AxcHAMA     reasons  of  Appeal,  and  insisted  on  her  title,  as  the 

RAiiAx.ujHv  stiiiic^i'  widow  of  the  late  Jagauadha^  to  succeed  to  the 

whole  of  his  real  and  personal  estate. 

Pending  these  proceedings  in  the  Sudder  Court, 
Enngama^s  suit  in  the  Provincial  Court,  against 
Aic/iania,  Bajiicmadha,  and  Puttoorg  Ccdg  Dos8^  pro- 
ceeded. 

Ramanadha^  by  his  answer,  insisted  that  the  whole 
story  of  Lutchmejmttg'' s  adoption  was  a  fabrication  ; 
and  not  only  stated  the  fact  of  there  being  several 
male  children  in  the  immediate  branches  of  the  family, 
capable  of  being  adopted,  but  maintained  the  existence 
of  gotnmis  among  Soodras,  and  represented  Lutchme- 
piittg  to  have  been  of  a  different  gotrum  from  Jaganadha. 
He  also  insisted  on  the  invalidity  of  any  adoption  out 
of  the  common  gotnmis  of  both  parties;  and  stated 
the  Chava-vur  to  be  a  family  so  far  inferior  to  that  of 
the  Vassareddg-var^  as  not  to  permit  of  alliances  being 
contracted  between  them ;  he  also  traversed  the  al- 
leged communication  by  Jaganadha  of  the  adoption, 
to  the  authorities,  insisting  on  the  natural  inference 
arising  out  of  the  non-communication,  particularly 
in  the  instance  of  Jaganadha^  who  he  represented 
was  well  aware  of  its  necessity.  He  denied  the  exist- 
ence of  the  alleged  Will,  and  the  contemporaneous 
documents  said  to  have  been  suppressed,  and  the 
conspiracy  charged  against  him  and  Puttoory  Caly 
Doss,  and  insisted  on  the  genuineness  of  the  various 
papers  connected  with  his  proceedings  for  obtaining 
possession,  and  in  particular  of  the  Appellant's  sig- 
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nature  to  tliem,  and  actual  dictation  of  their  contents.        ^^-^C- 
He  represented  the  Plaintiff  to  have  herself  addressed     Eungama 
a  letter  to  the  Collector  of  Guntoor^  on  the  4th  of  Jiihj     atcuvm*. 
1825,  praying  him  to  return  to  her  the  Will  left  in    and  others, 
his  favour  by  Jaganadha^  for  the  purpose  of  being  pro-     Atchama 
duced  to  the  Provincial  Court,  and  to  have  sent  it  by  R^^jj^^jja^ 
her  vakeel  separately  with  a   vakalut-namah  executed 
by  her  to  him,  authorizing  him  to  present  the  same 
arzee  to  the  Collector,  and  subsequently  to  have  pro- 
duced the  original  Will,  through  her  pleader,  to  the 
Court.     In  further  contradiction  ot  the  alleged  im- 
position on  the  Plaintiff,  he  stated,  that  he  was  re- 
siding openly  with   Rungama   in    the   house,   while 
publicly  assuming  the  proprietorship,  performing,  in 
his  own  name,  his  brother's  funeral  rites,  and  defend- 
ing yl^c//a?«a'5  suit;   and  he  wholly  denied  the  execu- 
tion by  him  of  the  alleged  harar-namah^  admitting 
Lutchmeputtjf  s  title,  and  undertaking  the  management 
on  his  behalf. 

The  Eespondent,  Puttoory  Caly  Doss,  by  hi.s  answer, 
insisted  that  the  circumstance  of  Ramanadha' s  pos- 
session of  the  Zemindary  was  open  and  notorious,  and 
that  the  whole  of  the  Plaintiff's  statements  respecting 
him,  Puttoory  Caly  Doss,  were  unfounded  and  untrue. 

Atchama,  the  senior  widow,  by  her  answer,  insisted, 
that  the  Will  alleged  to  have  been  made  in  favour  of 
Rungama  was  fabricated,  and  that  the  alleged  adoption 
of  Lutchmeputfy  was  a  fiction ;  stating,  that  at  the 
time  when  such  adoption  was  alleged  to  have  taken 
place,  Jaganadha  was  only  twenty-two  years  of  age, 
and  likely  to  have  had  issue  of  his  own,  and  that  there 
were  nearer  relations,  from  whom  ho  would  have  made 
the  adoption,  if  he  had  intended  to  adopt  a  son ;  and 
denying  that   Liitchmcjoidtg  hud  ever  been  acknow- 
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1846.  ledged  by  liiin,  as  a  son,  and  she  insisted  on  her  own 
Eu^^AMA  title  as  the  elder  widow,  and  stated,  that  in  fact,  a  Will 
Axcn^MA  ^^^^  ^^^^  made  by  Jaganadha  in  her  favour,  and  that 
aud  others,  f ^r  a  long  time  Ramanadha  and  Rinif/ama  had  been 
Atchama  acting  together,  and  that,  by  arrangement  between 
Eamaxvdhv  them,  the  fcrmer  had  been  let  into  jDossessiou  of  the 
estates. 

To  these  several  ansTFers  RvMgama  replied,  and  the 
Defendants  rejoined. 

The  Provincial  Court,  aftei'  considering  the  plead- 
ings, declined  receiving  evidence,  and,  en  the  11th  of 
May  1827,  made  a  decree,  in  the  causey  dismissing  the 
suit  with  costs.  Mr.  11.  Lord^  the  Second  Judge,  in 
his  opinion,  observed,  "  The  authenticit}^  or  spurious- 
ness  of  the  Will,  about  which  so  much  has  been  said  iu 
the  Plaintiff's  petition,  is  a  point  of  very  little  import- 
ance to  the  Court.  Wills  are  not  known  among  the 
Hindoos,  and  cannot  possibly  be  of  any  importance, 
whether  genuine  or  forged  :  the  law  makes  the  Will  o£ 
an  Hindoo.  If,  therefore,  the  Will  be  in  conformity 
to  the  law,  it  is  supererogatory ;  if  it  be  contrary, 
whether  genuine  or  not,  the  bequests  can  never  be 
carried  into  exeeution.^^  He  then  noticed  the  cir- 
•  cumstances  which  he  considered  to  indicate  an  attempt 

to  deceive  the  Court,  and  proceeded  thus: — "This 
foolish  attempt  at  deceiving  the  Court,  or  persuading 
them  to  believe  that  the  whole  proceedings  referred  to, 
have  been  done  TNithout  the  knowledge  of  the  Plaintiff, 
is  only  to  be  equalled  by  the  more  absurd  reason  for 
her  bringing  this  action,  namely,  as  the  guardian  aud 
adopted  mother  of  Ltctchneputty .  The  falsehood  of 
this  statement  is  too  notorious  to  admit  almost  of  any 
serious  observation.  The  Plaintiff  alleges  that  the 
adoption  took  place  so  long  as  1S19  ;  and  it  must  be 
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a'cknowlcdgcd  as  an  extraordinary  circumstance,  that  It       '^^^'^■ 
should  have  remained  a  secret  until  182G  ;  although    Ruxoama 
two  suits,  for  the  possession  of  the  whole  estate  of    jircmx^iA 
Jaganadha^  had  already  been  decided  by  this  Court,    ^"^^  others, 
and  one,  which  had  been  appealed  from,  withdrawn     Atciiama 
with  the  direct  assent  of  the  Plaintiflt.     The  adoption,  ^^^vxadha 
therefore,  has  evidently  been  an  after-thought  of  the 
Plaintiff's  own,  or  of  some  of  her  advisers,  who  expect 
to  benefit  by  the  cause ;  for  not  a  word  has  appeared, 
respecting  the  adoption,  in  the  two  former  suits,  nor 
probablj^  would  it  now  have  been  assigned  as  a  reason 
for  claiming  the  estate,  had  not  the  Collector  of  Masuli- 
patam  inadvertently  written  to  the  Board  of  Revenue, 
that  Jaganadha  had  paid  him  a  visit  accompanied  by 
his  adopted  son.     Whether  it  ever  was  the  intention 
of  the  Plaintiff's  husband  to  have  adopted  this  boy, 
cannot  now  be  determined,  but  it  is  incontrovertibly 
true  that  he  never  did  adopt  him.     If  this  ceremony 
had   been   performed   in  1819,  it  would  have  been 
impossible  to  conceal  the  event,   even  if  it  had  been 
desirable :  but  it  is  a  measure  of  such  importance,  in 
a  family  of  rank  and  wealth  like  that  of  the  Vassareddg- 
■var,  as  to  form  the  subject  of  addresses  to  the  Govern- 
ment, to  the  Board  of  Ee venue,  to  the  judicial  officer.s, 
and,  in  fact,  to  all  public  authorities,  likely  to  have  any 
concern  with  the  samastaiium :  none  of  these  public 
communications  have  ever  been  made,  nor  has  infor- 
mation on  tlie  subject  even  incidentally  reached  the 
Collector  of  Guntoor,   or,  what  may  be  more  extraor- 
dinary,   any   of   the   native   population,     I    am   not 
prepared  to  say,  that  the  Plaintiff  may  not  have  nume- 
rous adherents  to  swear  to  the  adoption,  but  this,  even 
if  permitted,  would  not  convey  to  my  mind  any  proof 
that  it  had  occuiTed.     The  ceremonies  attending  the 
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1846.        adoption  could  not  be  performed  secretly,  nor  could 

EuNGAMA     they  be  performed  without  the  assistance  of  numerous 

.    *•  hands.     As  has  been  said  before,  witnesses  to  swear  to 

Atchama  .  ,         ' 

«na  others,  thosc  poiuts  may  be  in  readiness,  and  I  have  no  doubt 
Atchama  ^^^J  ^^'^  •  ^0^*  ^^^  Plaintiff  has  enumerated  some  of  the 
^;  ceremonies  in  her  plaint,  to  which  these  witnesses  may 

be  called  to  swear ;  but  I  am  of  opinion,  that  not  a 
single  testimony  on  the  point  should  be  taken.  The 
Court,  by  examining  witnesses,  would  in  fact  be  lending 
its  authority  to  perjury."  Mr.  J.  0.  Todd^  the  Third 
Judge,  in  conciuTiug  with  the  decree  pronounced  by 
the  Second  Judge,  also  recorded  the  following  opi- 
nion : — "  This  cause  ought  to  be  dismissed  at  the  pre- 
sent stage  of  the  proceedings.  It  is  obviously  frivo- 
lous and  groundless.  We  should  be  wanting  in  respect 
to  ourselves,  nay,  more,  we  should  wilfully  connive  at 
perjury,  if,  with  our  knowledge  of  the  circumstances 
of  the  case,  we  were  gravely  to  proceed  to  the  exami- 
nation of  witnesses,  in  proof  of  the  impudent  and  pal- 
pable falsehoods  alleged  in  the  plaint." 

From  this  decree,  Rungama  appealed  to  the  Siidder 
Adawliit  of  Madras. 

On  the  22nd  of  October  1829,  the  Sadder  Adaidutoi 
Madras  made  their  decree,  in  that  appeal,  in  which  the 
Court  noticed  that  the  pleas  of  Rungama^  in  her  suit, 
might  be  distributed  under  two  principal  heads,  viz. : — 
first, — those  relating  to  the  imposition  alleged  to  have 
been  practised  upon  her  by  Ramanadha^  assisted  by 
Puttoory  Calij  Doss;  and  secondly,  those  relating 
to  the  alleged  adoption  of  Lutchmejmtty^  by  her  late 
husband  and  herself  conjointly,  these  being  matters  of 
fact,  which  could  be  determined  only  upon  evidence ; 
the  Court  then,  after  observing  with  disapprobation 
upon  the  decree  of  the  Provincial  Court,  proceeded 
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as  follows  : — "  In  the  pleadings  filed  in  this  Court  on       1S46. 
behalf  of  Rungama,  complaint  is  very  justly  made  of     Eu^-gama 
the  prejudication  of  the  evidence,  which  she  had  to     atchima 
adduce,  as  tending  to  deter  her  witnesses  fi'om  appear-    ami  others, 
ing  before  the  Provincial  Court,  and  upon  this,  as  well     Atchama 
as  other  grounds,  sIijC  renews  her  application  that  her  t>.,,.^'  ^„, 
suit  may  be  called  up  for  trial  before  this  Court.    Not- 
withstanding the  weighty  objections,  to  which  such  a 
measure  is  open  on  many  accounts,  the  Sudder  Court 
would  be  inclined  to  accede  to  her  application  ;  but  as 
there  are  now  on  the  Bench  of  the  Provincial  Court, 
two  Judges  who  were  nowise  concerned  in  the  pre- 
vious proceedings  in  this  case,  the  Court  are  satisfied 
that  the  transfer  of  the  original  suit  to  the  Presidency 
is  not  necessary  for  the  ends  of  justice,  and  is  uuad- 
visable,  as  subjecting  the  witnesses  to  great  inconve- 
nience, and  the  parties  to  great  additional  expense." 

The  Court,  therefore,  ordered  the  Provincial  Court 
to  re-admit  the  suit,  and  to  try  and  determine  it  de 
novo. 

In  obedience  to  this  order,  the  Provincial  Court 
proceeded  to  try  the  cause. 

A  great  mass  of  evidence,both  oral  and  documentary, 
was  produced  by  Rungama.  for  the  purpose  of  proving 
the  actual  performance  of  the  ceremonies  of  adoption 
of  Lutchmeputty^  by  Jaganadha  and  Rungama^  and  of 
his  being  brought  up  as  Jaganadha) s  son.  It  appeared 
that  the  fact  of  such  adoption  Avas  not  formally  reported 
to  the  Government  authorities,  according  to  the  usual 
course,  but  that  on  several  occasions  Jaganxdha  visited 
Mr.  Roberts^  the  Collector  of  MasiUipatamy  accompanied 
by  Lutchmejmthj^  whom  he  represented  to  be  his 
adopted  son.  Rungama  put  in  evidence  certain  let- 
ters alleged  to  have  been  written  by  Jaganadha  to 
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1846.  licr ;  iu  one  of  -whicli,  jar/anadha  mentiouecl  the  sub- 
Elnoama  ject  of  the  adoption  :  together  with  questions  put  to 
A  CHAMA  ^^  Pimdih,  respecting  the  legality  of  the  adoption, 
and  othfis,  aud  the  answers  thereon :  she  produced,  also,  the 
Atuiama  papers  alleged  to  have  been  executed,  on  the  occa- 
sion of  the  adoption,  between  Jaffa nadha  and  Lutch- 
mcimitifs  natural  father;  the  alleged  "VVill  made  in 
favour  of  Rungama  ;  and  the  karar-namah  executed  by 
Ramanadha  to  Runrjama^  aclmowledging  LutchmepuWj 
as  Jaganadha' 8  adopted  son,  and  for  whom  he  acted 
only  as  manager.  The  material  part  of  this  evidence 
is  stated  in  the  decree  of  the  Provincial  Court. 

To  rebut  this  evidence,  Atchama  entered  into  proofs, 
both  oral  and  documentary,  at  great  length.  Evidence 
was  also  produced,  on  the  part  of  Ramanadha^  and 
Puttoory  Caly  Doss. 

On  the  5th  of  July  1830,  the  First  and  Third  Judge, 
Mr.  G.  Barron  and  ]\Ir.  S.  Money,  delivered  the  second 
decree  of  the  Provincial   Court,  in  the  suit,  and  after 
fully  reviewing  the  evidence,  ]\Ir.  G.  Barron  expressed 
his  opinion,  as  follows  : — 

"  The  foregoing  examination  shows  that  this  question 
of  adoption  has  been  brought  forward  under  very 
suspicious  circumstances.  There  are  many  facts  that 
speak  against  it,  independently  of  the  testimony  of  the 
witnesses,  all  of  which  will  be  noticed.  There  are  no 
want  of  witnesses  to  speak  to  the  fact  of  adoption ;  but 
it  is  to  be  seen,  whether  what  they  depose  will  bear  the 
test  of  strict  scrutiny  and  comparison  ;  in  a  question 
of  so  much  importance  as  the  present,  there  will  be 
found  no  difficulty  in  finding  persons  to  speak  to  the 
simple  fact  of  a  ceremony  of  adoption  having  been  per- 
lormed :  for  instance,  the  Plaintiff 's  first  witness  is 
completely  master  of  his  subject ;  he  is  present  at 
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every  ceremon)',    from   the   marriage   of   Jagarmdha^        '^^^^^• 
twenty-seven   years  ago ;   he  is   prepared   for   every     Ruxgama 
doubt  and  objection ;  he  is  the  leader,  and  all  the  rest     atckama 
follow,  bearing  witness  to  some  one  point  or  more  that    »"*!  others, 
he  has  deposed  to  ;  taking  the  evidence,  therefore,  for     Atchama 
the  Plaintiff,  as  it  stands,  tlie  adoption  might  be  con-  Rj^iiANADHA 
sidered  as  proved ;  but  there  are  several  difhcnlties,  that 
oppose  themselves  to  the  admission  of  this  as  a  fact. 

"  The  Plaintiff  referred  to  letters  from  Mr.  Holer ts, 
the  Collector  of  Masulipatam^  addressed  to  the  Board 
of  Revenue  on  the  3rd  and  27th  of  March\^2oy  wherein 
he  speaks  of  an  adoption.  I  do  not  consider  it  to  be 
evidence,  but  the  Plaintiff  may  have  the  benefit  of  it. 
Mr.  Roberts  says  :  '.The  Zemindar  has  left  two  wives 
and  a  child,  which  he  stated  to  me,  some  time  since, 
to  have  adopted  :'  and  again,  '  The  deceased, '/rtya;?«f//ia, 
was  preparing  to  return  to  Amaravatij ;  he  received 
permission,  on  making  the  request,  to  wait  upon  me  : 
he  took  that  opj)ortunity,  he  observed,  of  presenting 
me  his  adopted  son,  Chava  Lutclimeputtij ;  from  what 
he  then  stated,  I  felt  fully  assured  that  the  adoption 
had  taken  place,  and  I  have  been  given  to  understand 
that  the  boy  has  been  presented  in  the  same  manner 
to  several  Zemindars^  the  friends  of  the  late  Jaganadha^ 
whom  the  child  was  in  the  habit  of  addressing  as  his 
father :'  again,  '  If  adoption  can  be  effected  by  Hindoos 
(not  being  Brahmins),  by  the  public  acknowledgment 
of  the  heir,  and  which  I  believe  to  be  admissible,  th» 
young  Chava  Lutchmcjmttij,  by  a  residence  of  some 
years  with  the  deceased  Zemindar,  attended  with  a 
peculiar  degree  of  affection  which  was  manifested  to- 
wards him,  and  his  public  presentation,  as  the  adopted 
heir,  may  claim,  I  conceive,  to  be  considered  his  heir, 
and  which  the  paper  called  a  Will  tends  to  prove/ 
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^  1810.  What  the  Board  of  Eevenue  said  to  this  docs  not 

RuNGAjfA  appear,  but  it  could  have  had  no  Aveight  with  them, 
Atchama  for  Lutchmeputty  was  not  acknowledged,  and  Eama- 
and otheis,  iiacllia  was  put  in  possession  of  the  ZemincUmj.  Mr. 
Atchama  llobci'ts^  it  would  appear,  made  this  report  upon  the 
E.UIAXADUA  strength  of  what  Jaganadha  had  said  to  him,  and  he 
must  have  taken  the  whole  of  what  he  so.  reported  upon 
credit ;  but  that  gentleman  appears  to  have  formed  an 
unusual  idea  of  adoption  among  Hindoos,  that  a  public 
acknowledgment  of  him  as  heir,  and  by  a  residence  of 
some  years  with  the  Zemindar^  and  being  treated  with 
affection,  gives  a  claim  to  be  considered  the  heir.  IS'ow 
the  act  of  adoption  is  one  of  the  most  sacred  rites  a 
Hindoo  can  perform,  and  it  is  not  a  mere  avowal  or 
acknowledgment  of  adoption  that  constitutes  the  act, 
or  constitutes  the  heir.  In  his  testimony  he  says  that 
he  is  acquainted  ^nXh.  the  necessary  formula  of  the  law 
of  adoption,  as  contained  in  the  general  summary  of 
the  Hindoo  law,  by  ColelrooJce^  but  made  no  particular 
inquiry  as  to  what  formula  were  used  on  the  occasion. 
Mr.  Boberts^  throughout  his  evidence,  admits  that  his 
conviction,  respecting  the  adoption,  was  obtained 
entirely  fi'om  JaganadJwh  own  communication  of  it. 
He  states,  that  his  conversation  was  in  Hindustani, 
with  Jaganadha^  and  that  the"  word  '  dhut '  in  the  Hin- 
dustani means  adopted  son,  and  that  '"paliik '  means 
the  bringing  up  of  a  boy.  Now  '  dlmt '  is  not  a  Hin- 
dustani term,  it  is  Sanscrit :  and  if  Jaganadha  con- 
versed in  that  language,  (Hindustani.)  he  would  have 
used  the  latter  term-;  for  there  is  no  adoption  under 
the  Mahomedan  law,  upon  the  footing  that  it  is  among 
the  Hindoos,  and  they  have  no  term  by  which  they 
could  convey  the  idea  of  an  adoption,  as  performed 
by  Hindoos.     The  word  ^paluk''  or  palaca^  to  bring 
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up  or  foster,  is  of  a  general  nature,  and  would  mean        ^^'*^' 
no  more  than  that  I  am  bringing  up  a  boy  ;  that  this    Ruxoama 
boy  should  have  been  treated  with  kindness,  is  ac-    atohama 
counted  for  by  the  fact,  that  Runfjama  and  Liitchme-   ^^^  others, 
putty  are  sisters'  children,  and  it  was  very  natural,     Atchama 
that,  having  no  children  of  her  own,   she  and  Jaga-  EAiiANADHA 
nadha  should  foster  this  child.     There  must  be  some 
more  substantial  e\idence  of  adoption  than  this  sim- 
ple  fact,   and  Jaganadha' s  verbal  communication  to 
Mr.  Roberts. 

"  Mr.  Oakes^  in  his  testimony,  declares,  to  the  best  of 
his  recollection,  that  Jaganadha  never  made  any  com- 
munication to  him,  verbally  or  in  writing,  of  any  in- 
tention of  adopting  a  son.  K'ow  this  gentleman  was 
Collector  of  Guntoor.,  from  1811  to  1821,  and  Amara- 
vatg,  the  Zemindar'' s  place  of  residence,  under  his  juris- 
diction. Why  should  he  omit  gi™g  to  the  Collector, 
with  whom  he  had  a  constant  intercourse,  a  piece  of 
information  so  important,  if  really  he  had  formally 
adopted  this  boy,  with  a  view  to  his  performing  his 
funeral  rites,  and  becoming  heir  to  his  estate  ?  Mr. 
George  Rmsell,  who  was  also  Collector  of  Masulipatain^ 
from  1S12  to  1821,  recollects  no  communication 
having  been  made  to  him  by  Jaganadha^  of  his  having 
adopted  a  boy. 

"  Mr.  WMshj  the  present  Collector  of  Guntoor,  in  a 
letter  to  the  Board  of  Ee venue,  dated  the  20th  of  Julg 
1826,  says  as  follows: — 'The  ho j  Lute /meputtg  (lid 
accompany  the  Zemindar  one  day  on  a  visit  to  me ; 
but  it  did  not  appear  that  he  looked  on  him  as  his 
adopted  son,  although  questions  and  answers  passed  as 
to  who  he  was.' 

"  If  this  boy  had  really  been  adopted  by  Jaganadha^ 
according  to  law,  it  is  natural  to  suppose,  as  it  was 
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1846.  uecessajy,  tliat  such  commmiication  should  be  made  to 
RuNGAMA  those  authorities,  under  whose  cognizance  alone  the  boy 
.    *'•    .     could  be  acknowledared  as  heir.     I  rather  think,  that 

Atchama  o      _  ' 

and  others,  whatever  Jaganadha  might  have  told  Mr.  Rohei'ts^  he 
Atchama  never  meant  to  give  him  to  believe  that  LutchmepuUy 
was  lawfully  adopted.  Mr.  Roberts  must  have  mis- 
understood him  :  and  this  is  the  more  likely,  as  Jaga- 
nadha, like  Mr.  Roberts,  was  talking  a  language  not 
his  own,  and  of  a  thing  for  which  there  was  no  corre- 
sponding term  in  the  dialect  in  which  they  were 
talking. 

"When  this  adoption  is  said  to  have  taken  place, 
viz.,  in  1819,  Jaganadha  v^as  only  twenty-four  years  of 
age,  and  Rungama  twenty ;   Atchama,   a  year  or  two 
more.     It  appears  that  Atchama  left  Jaganadha  at  the 
very  time,  as  will  hereafter  be  shown,  that  Jaganadha 
is  said  to  have  been  contemplating  an  adoption.     Run- 
gama admits  that  she  had  twice  conceived,  but  had  not 
brought  to  the  bii'th ;  and  her  first  witness  supports 
her   assertion.     The   second   Defendant's    fourteenth 
witness  declares  Rungama  to  be  a  woman  of  a  superior 
description.     Jaganadha  was  in  good  health,  although 
corpulent,  and  there  were  no  just  grounds  for  him,  or 
for  Rungama,  to  come  to   any  conclusion  that  they 
could  have  no  more  children,   for  there  were  acknow- 
ledged proofs  that  neither  of  them  was  sterile ;  therefore 
there  was  no  necessity  for  them  to  adopt  a  boy  at  that 
time.     The  Plaintiff's  first,   seventh,   and  thirteenth 
witnesses,  however,  declare  that  Jaganadha  was  in  a 
bad  state  of  health,  and  the  seventh  witness  enters  very 
minutely  into  its  nature ;  but  the  Plaintiff's  witness, 
Mr.   Roberts,   says  he  was  in  perfect  health  when  he 
saw  him.     Mr.  Russell  says  that  he  was  corpulent  and 
apoplectic  in  appearance ;  but  he  did  not  die  of  apo- 
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plexy.     Mr.  Oakes  says  he  was  in  health ;  and  seve-       1S46. 
ral  of  the  Defendaut's  Avituesses  state  that  he  was  in  a-    El^-gama 
good  state  of  health.  ^^^J^^^ 

*'  Although  it  is  not  concliisiTe  against  the  adoption,    and  others, 
there  is  ground  for  strong  presumption,   that  it  never    Atchama 
took  place,  as  alleged,  hceause  the  necessity  for  it  did  eamaSadha^ 
not  exist.     It  is  not  reasonable  to   suppose,   that  a 
young  man  of  f our-and-twenty,  and  a  young  woman  of 
twenty,  who  had  been  twice  pregnant,  would  despair 
of  having  children,  and  have  recourse  to  an  act  wfiich 
none  but  the  sterile  and  old  resort  to. 

"  There  are  other  circumstances  which  go  against 
the  adoption ;  the  peculiar  circumstances  under  which 
Jaganadha  and  Riingama  were,  at  the  precise  period  of 
time  that  it  was  contemplated  and  took  place.  It  is 
stated  that,  on  the  26th  of  April  1819,  Jaganadha  and 
Hungama  went  from  the  village  of  Hagavajjoorum  to 
that  of  Eralapaudoo,  where  the  father  of  the  child  lived, 
and  that  they  brought  him  away  fi'om  thence,  and 
returned  to  Amaravaty ;  that  it  Avas  on  the  21st  the 
question  was  put  to  the  Fwidits,  and  on  the  23rd  they 
gave  their  answers.  On  the  same  day  Jaganadha  sent 
a  copy  of  it  to  Eungama,  who  was  at  Ragavapooruni^ 
and  he  followed  on  the  25th.  All  this  is  very  clear, 
but  it  is  decidedly  contradicted  by  the  Defendant's  wit- 
nesses, who  declare  that  Jaganadha  was  at  that  time  at 
the  village  oiNataJcy.''''  The  learned  Judge  then  entered 
upon  an  examination  of  the  evidence,  respecting  this 
fact,  and  proceeded  : — 

"  I  have  gone  through  the  whole  of  the  evidence,  and 
the  documents,  touching  the  question  of  adoption ;  and 
supposing  it  to  have  been  performed,  as  averred,  the 
Plaintiff  has  yet  to  overcome  two  objections  to  the 
validity  of  it.     The  lii-st  of  these,  is,  if  the  aduptiou  of 
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1846.        a  child  from  another  ^o^rwm  is  an  act  contrary  to  law  ? 
EuNOAMA     I  apprehend  the  law  is  restrictive  to    Brahmins,  and 
Atchama     ^^^*  ^^^  penally ;  a  Brahmin  may  adopt  from  another 
and  others,    gotriim^  if  he  Cannot  find  a  boy  in  his  own,  and  so  may 
Atchama     a  Soodra ;   there  is  no  penalty,  as  far  as  I  can  learn, 
for  the  deviation  ;  but  why  should  Jaganadha  take  a 
child  from  another  family,  if  one  of  his  own  gotrum 
could  be   had  ?     It  is  difficult  to  understand  that  he 
should  be  led  by  any  ordinary  impulse  to  cut  off  the 
inheritance  from  his  own,  and  an  ancient  family,   and 
divert  into  one  that  was  inferior.     If  Jaganadha  can  be 
supposed  to  have  had  any  feeling  on  such  a  point,  it 
may  be  inferred,  that  he  never  did  what  he  is  alleged  to 
have  done,  and  that  this  adoption  has  been  a  subsequent 
plea  got  up,  and  that  the  selection  of  this  boy  was  in- 
fluenced by  Rungama  not  being  able  to  get  one  of  the 
Vencatadry-var's  gotrum^  and  not  because  there  were 
none  of  that  family. 

''  The  first  Defendant's  third  witness  has  stated,  that 
the  Plaintiff  sent  a  letter  to  Vassareddy  Chinna  Venca- 
tadry  Naidoo,  after  Jaganadha' §  death,  and  after  the 
decree  was  passed  in  favour  of  Atchma^  for  one  of  his 
sons  in  adoption,  who  refused  doing  it.  The  fourth 
and  sixth  deposed  to  a  similar  effect ;  but  this  indivi- 
dual is  not  a  witness  in  this  case.  Where  evidence  is 
so  easily  obtained,  I  should  be  disposed  to  attach  no 
great  degree  of  credit  to  their  testimony,  if  the  asser- 
tion of  there  being  no  suitable  child  of  Jaganadha' s 
own  ^o^nw??  were  otherwise  well  supported.  The  De- 
fendants have  maintained,  and  endeavoured  to  prove, 
that  there  were  several  families  of  the  same  gotrum ; 
and  it  is  certainly  very  probable  that  there  were. 
Lutch7nepuUy  being  Riingama's  mother's  sister's  son, 
and  brought  up  in  the  house,  offered  a  more  convenient 
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object  than  any  other.     If  this  question  of  adoption        ^•'^^6. 
was  concocted  to  set  aside  the  claims  of  Atchama  and     Edngama 
Ramanadha,    the   boy's   connections   would   naturally     atchama 
support  it  with  the  whole  weight  of  their  countenance    '^^^  others, 
and  evidence.  Atchama 

"  I  come  now  to  the  last  objection  against  the  adop-  r^^i^^^dha 
tion.  The  rite  of  adoption  is  a  sacred  one  among 
the  Hindoos,;  it  is  of  a  spiritual  nature ;  and  the 
Hindoo  law  is  very  pointed  as  to  the  reasons  and 
object  of  adoption,  and  declares  it  to  be  for  the 
sake  of  the  performance  of  the  funeral  rites  of  a 
man  having  no  male  issue,  and  to  perpetuate  his 
name ;  inheritance  follows  of  course,  but  it  is  a  second- 
ary consideration.  In  the  present  case  it  appears  to 
be  primary.  It  is  laid  down,  among  other  necessary 
provisions  for  the  legality  of  the  performance  of  it,  that 
it  shall  be  done  in  concert  with  his  wife,  and,  if  having 
two,  with  his  elder  "svife  ;  it  is  very  clear,  and  admitted, 
that  Atchama^  who  was  the  eldest,  was  neither  present 
nor  consulted.  On  this  ground,  therefcro,  it  is 
strongly  objected  that  the  adoption  was  illegal.  It  is 
not  necessary  to  recapitulate  what  the  law  is,  but  it  is 
not  denied;  Rungama,  however,  endeavours  to  sur- 
mount this  difficulty,  by  affirming  two  points ;  first, 
that  there  was  no  precedency  between  them  ;  that  they 
were  both  married  at  the  same  time ;  and  the  first 
witness  ingeniously  enough  attempts  to  explain  how 
certain  ceremonies  could  be  performed  by  one  husband, 
at  one  and  at  the  same  moment  of  time,  upon  two 
wives,  which  ceremony  would  [constitute  superiority  in 
the  one  with  whom  it  was  first  performed.  Atchama ^ 
being  the  eldest  in  years,  would  have  precedence,  not 
only  as  being  the  one  with  whom  marriage  would 
naturally  be.  first  consummated,  but  seniority  in  point 
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1846.        of  age  would  give  it  to  her.     Whether  this  disputed 

RuNGAMA     claim  gave  rise  to  animosities  and  rivalship  between 

Atchama     ^^^  wives,  or  whether  this  equality  is  an  assumption 

and  others,     of  more  recent  date  to  [meet  the  objection,   does  not 

Atchama     appear  in  evidence.     This  claim  to  equality  I  do  not 

EvM\NU)iiA  ^^^^  disi>osed  to  admit.      It  is  nowhere  mentioned  in 

the  law,  as  far  as  I  can  recollect,  that  there  exists  an 

equality,  for  it  speaks  of  first  and  second  wife ;  it  is 

more  natural,  and  consonant  to  the  world's  usage^  to 

give  precedence  to  age.     My  opinion  is,  therefore-,  that 

Atchama  must  be  considered  the  elder,  and  taking  pre- 

cedence,  and  she  is  the  wife  for  whom  the  Hindoo  law 

has  provided  certain  privileges. 

"  But,  as  if  this  were  not  tenable,  Rungama  main- 
tains, that  Atchama  had  forfeited  these  privileges,  by 
having  been  abandoned  by  Jaganadha ;.  and  this  aban- 
donment is  proved  by  several    witnesses.     This  point, 
however,  is  not  contested ;   but  the  cause  of  this  dis- 
union, as  far  as  a  legitimate  reason  is  required,  is  not 
discovered ;  it  was  said  that  she  was  disobedient,  but 
the  character  of   that  disobedience  is  not  collected ; 
not  one  witness  accuses  her  of  any  specific  act ;   her 
honour   and   virtue   are   not   impugned;    it  is   only, 
therefore,  that  incompatibility  of  temper  can  be  laid 
to  her  charge,  but  that  will  attach  equally  to  Jaga- 
nadha.    Rimgama^    however,    produces    a  document, 
which  purports  to  be  a  letter  from  Jaganadha  to  Run- 
gama,   dated   ]4th  of  April  1819,  w^hile  he  was  at 
JVatahg,  and  she  at  Ragavapooruniy  and  pending  the 
period  of  seeking  for  the  boy,  and  that  Atchama  was 
before  the  magistrate  at  Guntoor^  preferring  her  com- 
plaint against  Jganadha  for  maltreatment :   he   therein 
insinuates  that  something  had  occurred,  which  he  did 
not  follow  up,  on  account  of  Antaimh  Puntooloo^s  ad- 
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vice,  tliat  it  would  be  difficult  to  produce  proofs,  and       1^46. 
that,  if  they  wore  adduced,  it  would  be  disgraceful  ;     Euxgama 
and  that  he,  therefore,  maiutaiued  a  passive  part.     It     \xchama 
is  very  vague  aud  quite  iuconclusive,  as  to  any  guilty   aud  others, 
act  on  Atchamci's  part,  by  which,  under  the  law,  she    Atcha^ma 
could  forfeit  any  of  her   privileges.      Neither   does  i^.^maSadha 
Atchama's  conduct  indicate  a  guilty  part  :  she  confi- 
dently brings  her  complaint,  and  lays  herself  open  to 
any  implication  or  charge  that  Jaganadha  might  urge 
in  justification  of  his  conduct  towards  her.  Jaganadha 
is,  on  this  complaint,  fined  and  exposed ;  but  A  tcliama 
does  not  stop  here  :  she  institutes  a  suit  in  the  Zlllah 
Court  for  maintenance,  and  obtains  a  decree  in  her 
favour  in  the  lower  and  higher  Courts  :  this  does  not 
mark  that  she  had  been  guilty  of  any  previous  want 
of  allegiance.     However,  having  submitted  to  these 
ordeals,  as  it  were,  Atchama  must  be  considered  as 
holding  all  her  privileges  unimpaired,  although  Jaga- 
nadha thought  fit  to  withhold  them.     The  main  cause 
of  this  disunion  was,  no  doubt,  a  rivalship  between  the 
wives  ;  and  the  ambition  of  Rungama^  she  being  the 
younger  of  the  two,  about  two  years,  naturally  gained 
the  ascendancy  in  the  affection    of   Jaganadha^    and 
having  done  so,  it  is  not  difficult  to  understand  that 
these  disputes  would  follow. 

"  If  the  adoption  had  been  satisfactorily  proved, 
unattended  with  the  several  objections  and  suspicions 
hanging  over  it,  I  should  make  a  stand  against  its 
legality,  on  the  ground  of  the  law  having  been  de- 
parted from,  in  performing  it  without  the  co-operation 
of  the  elder  wife.  The  Government  have  pledged 
themselves  to  administer  to  Hindoos,  the  Hindoo  law ; 
and  with  that  pledge  before  me,  I  cannot  ratify,  by  my 
assent,  an  act  done  contrary  to  that  law.     I  think  it 
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1846.  belioves  every  public  officer  in  authority,  to  enforce  a 

EuNGAMA  strict  observance  of  the  law,   and  not  to  allow  caprice, 

AicHjkMA  anger,  or  any  other  passion,  to  step  in,  to  cut  off  the 

and  others,  rio^bts  of  another.     Atchama  had  an  indisputable  right 

(lllCl 

Axcn^vMA  to  have  aided  at  this  adoption,  as  the  first  wife.  The 
Eamaxadha  Plaintiff's  witnesses  admit  that  Jaganadha  had  no 
power  to  set  aside  the  same,  and  deprive  her  of  her 
legal  rights.  Jaganadha,  during  his  life,  never  im- 
peached her  fidelity,  although  he  had  opportunity  and 
provocation  enough  to  do  so,  had  there  been  grounds. 
None  of  the  witnesses  venture  to  do  it.  The  plea 
that  being  married  at  the  same  moment  of  time,  and 
that,  therefore,  there  was  no  precedency,  is  absurd ; 
it  is  quite  out  of  the  order  of  things  to  be  so.  The 
law  says,  that  a  man's  wife  is  the  half  of  himself,  and 
that  his  second  wife  is  for  the  gratification  of  his  sen- 
suality. How  can  two  wives  be  the  half  of  the  hus- 
band ?  This  is  a  futile  attempt,  as  I  view  it,  to  evade 
the  law.  The  question  at  issue  is  of  too  much  import- 
ance to  admit  of  a  quibble  in  the  scale.  The  Hindoo 
law  admits  of  a  plurality  of  mves,  and  at  the  same 
time  assigns  to  them  their  proper  station,  duties,  and 
privileges  ;  it  allows  childless  persons  to  adopt  a  son, 
for  a  special  and  spiritual  purpose  ;  and  it  equally  pre- 
scribes the  forms  for  it,  and  everything  that  is  essen- 
tial to  its  completion.  If  an  adoption,  therefore,  takes 
place,  omitting  or  evading  those  provisions,  it  is  not 
according  to  the  law,  and,  therefore,  of  no  effect. 

"  Jaganadha  could  not  plead  ignorance  of  the  law  ; 
he  was  surrounded  by  Pundits.  He  would  appear,  as 
is  alleged,  to  have  had  recourse  to  them  on  a  doubt  of 
minor  consideration.  It  is  not  reconcileable  with  that 
precaution,  that  he  should  have  deviated  from  this 
point  of  law;   it  is  equally  irreconcileable  that  he 
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sliould  have  omitted  another  point  laid  down,  that  he  1846. 
should  make  known  the  adoption  to  the  highest  au-  Euxgama 
thority,  not  as  a  necessary  act,  but  that  publicity  may  xtckjl^a. 
be  given  to  it,  and  the  adoption  recognised.  The  and  others, 
kindred  and  relations  are  also  required  to  be  present,  atchama 
but  it  is  not  found  that  any  of  his  own  kindred  were  at 
the  ceremony.  If  Jaganadha  had  really  gone  through 
the  ceremony,  and  adopted  this  boy,  he  would  have 
followed  the  example  of  Vencatadnj,  who  attended  to 
all  the  provisions  of  the  law,  by  which  Jaganadha' s 
succession  was  secured  to  him.  I  am  of  opinion 
the  Plaintiff's  case  should  be  dismissed,  with  costs." 

Mr.  aS'.  Money j  the  Third  Judge,  concurred  with  the 
First  Judge  ;  and  the  Court  came  to  a  finding  upon  the 
evidence,  that  no  valid  adoption  of  Lutchme'putty  had 
ever  taken  place,  and  they  dismissed  the  suit,  with 
costs. 

Against  this  decree,  Rimgama  appealed  to  the  Sud- 
der  Dewanny  Adawlut  of  Madras,  and  as  the  Appeal 
from  the  first  decree  of  the  Provincial  Court,  in  the 
original  cause,  had  continued  on  the  file  of  the  Sudder 
Court,  she  filed  a  supplemental  petition  of  appeal, 
against  the  second  decree. 

On  the  presentation  of  this  Appeal,  the  course  pur- 
sued by  the  Sudder  Court,  agreeably  to  their  previous 
resolution,  was,  to  bring  under  consideration  at  the 
same  time  the  record  of  the  three  Appeals,  viz.  Rama- 
nadha^s  original  suit  against  Jaganadha  ;  AtchamcCs 
suit  against  Ramanadha  ;  and  Rungamah  suit  against 
Atchama,  Ramanadha,  and  Putfoory  Caly  Doss,  on  ac- 
count of  the  intimate  connection  subsisting  between 
them ;  and  to  pronounce  one  common  decree  in  the 
three  Appeals. 

The  decree  was  pronounced  on  the  14th  of  March 

yOL.    IV.  G 
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1832.  It  reversed  tlie  decrees  against  Ramnnadha,  in 
his  suit  against  f/cryrt/zat/Aa,  and  Aicharna's  suit  against 
AxcHAiiA  ^^^'  ^^^  affirmed  the  decree  in  Rungama's  suit,  and 
and  others,  declared  Ramanadha  entitled  to  the  succession  of  the 
AxcHAiu.  entire  Vassareddtj  property,  subject  to  certain  allow- 
T,.„^''  ances,  for  maintenance,   to  the  widows  oi  Jaqanadha. 

The  material  part  of  this  decree  was  in  the  follow- 
ing terms  : — 

"  The  question  to  be  determined  in  these  Appeals,  is 
the  right  of  succession  to  the  entire  property  of  the 
late  Vencatudry.  It  is  claimed,  first,  by  Ramanadha,  his 
second  adopted  son  ;  secondly-,  by  Atchama^  the  senior 
widow  of  the  late  Jayanadha,  who  was  his  first  adopted 
son  ;  and  thii-dly,  by  Ranyama,  the  younger  widow  of 
Jayanadha^  on  behalf  of  his  alleged  adopted  son, 
Lutchmeputty . 

"It  is  plain  that  Lutchmeputty^ s  adoption,  if  esta- 
blished, goes  to  defeat,  in  toto,  the  claim  of  Aichama^ 
and  so  much  of  Ramanadha'' s  claim  as  relates  to  one 
moiety  of  the  estate.  It  appears,  therefore,  pi-oper 
that  a  decision  should  fii'st  be  passed  upon  the  claim, 
which  forms  the  subject  of  the  Appeal,  in  the  suit 
instituted  by  Riinyama  ^xgrnnst  Atcharaa^  Ramanadhay 
and  Puttoory  Caly  Doss. 

"  The  Provincial  Court,  in  a  decree  of  extraordinary 
length,  have  gone  into  a  recapitulation  and  detailed 
examination  of  the  evidenc-e,  for  and  against  the  fact 
of  the  allegad  adoption  of  Lutchmeputty,  by  the  late 
Jayanadha,  upon  which  the  whole  of  this  part  of  the 
case  depends. 

"  Numerous  witnesses  are  produced  on  the  side  of 
the  Plaintiff,  who  depose  that  they  were  present  during 
the  performance  of  the  ceremony  of  adoption  at  Ama- 
ravuty^  which  they  detail  with  much  minuteness,  and 
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almost  perfect  eonformityj  as  to  the  particulars  of  the        I84&. 
ceremonial ;  and,   on  the  otlicr  hand,   the  Defendants     Euxgama 
bring  forward-  witnesses,  who  swear  that  they  were     AxcHAiiA 
present  at  Amaravaty,   on  the   day  assigned  to   the    and  others, 
transaction,  and  that  notliing  of  the  kind  took  place.        Atchama 

"  The  Court  is  not  disposed  to  attach  much  weight  u4^3j^*^ij)HA 
to  the  native  testimony  on  either  side.  The  facility 
with  which  false  evidence  is  procurable  in  this  coun- 
try, and  to  an  extent  peculiarly  notorious  in  tliat  part 
of  it  to  which  those  witnesses  belong,  is  unhappily  too 
well  established  by  the  records  of  the  Court,  to  allow 
of  admitting,  under  the  circumstances  which  mark  the 
present  case,  any  fact  as  proved,  merely  from  the  num- 
ber and  consistency  of  the  w^itnesses  who  depose  to  it. 
In  determining  on  which  side  the  preference  should, 
in  this  case,  be  given,  reference  must  be  had  to  such 
other  evidence  as  the  record  affords,  and  to  the  pro- 
bability of  the  transaction  attempted  to  be  proved  by 
the  Plaintiti. 

*'  It  is  a,verred  in  the  petition  of  plaint,  that,  on  the 
14th  of  July  1819,  information  was  given  to  the  Col- 
lector of  Gunioor,  of  the  selection  of  the  boy,  Lutch- 
meputtij^  for. adoption;  and  that,  upon  the  occurrence 
of  the  ceremonial  of  adoption,  on  the  18th  of  August 
1819,  all  the  public  authorities  were  made  acquainted 
with  the  circumstance. 

"But  these  assertions  are  contradicted  by  the  de- 
positions of  Mr.  Oakes,  who  was  Collector  of  Guntoor^ 
from  the  21th  of  July  \%\\  to  the  14th  of  SejHemher 
1821;  and  Mr.  Russell,  who  was  Collector  of  Masu- 
lipatam,  from  the  early  part  of  1812,  to  the  middle  of  • 
1821. 

"  Mr.  Roberts^  who  was  afterwards  Collector  of  the 
district,  last  mentioned,  states  indeed,  in  his  deposi-* 
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1846.       tion,  that  in  interviews  which  took  place  between  him- 
EuNGAMA    self  and  the  late  Jaganadha^  from  ApiHl  1824  until 
Atchama    ^^  decease,  in  February  1825,  he  was  led  to  believe 
and  otherd,    that  the  boj,  LutcJwieputty ^  who  accompanied  the  Raja^ 
Atchama     was  his  adopted  son.     On  the  other  hand,  Mr.  Whish, 
Eamanadha  ^^®  Collector  of  Gunioor^  in  a  letter  addressed  to  the 
Board  of  Kevenue,  dated  the  26th  of  July  1826,  states 
that  the  boy,  Lutchmeputty,  did  accompany  the  Ze- 
mindar one  day,  on  a  visit  to  him ;   '  but  it  did  not 
appear  that   he  looked  on  him  as  his  adopted  son, 
although  questions   and  answers  passed,  as  to  who  he 
was.' 

"  In  the  decree  of  the  Provincial  Court,  are  contained 
remarks  by  the  First  Judge,  iqDon  Mr.  Roberts^ s  evi- 
dence, which  appear  to  the  Sudder  Court  to  be  ex- 
tremely pertinent  and  forcible  ;  and  the  Court  are  of 
opinion,  that  this  officer,  in  his  deposition,  and  in  his 
communications  to  the  Board  of  Ee venue,  lay  under 
a  misconception  of  what  had  passed  in  conversations 
with  Jaganadhttj  in  a  language  vernacular,  to  neither 
party. 

"  It  is  well  knovra  that  publicity,  if  not  absolutely 
essential  to  the  validity  of  an  adoption  by  a  Hindoo,  is 
always  sought  on  such  occasions ;  and  the  record  of 
the  appeal,  brought  by  Ramanadha  against  Jaganadha^ 
shows  with  what  care  and  pertinacity  the  late  Vencata- 
dry  made  known  to  the  public  authorities  his  adoption 
of  JaganadJia  and  Ramanadha. 

''  So  far  from  its  being  pretended  by  the  Plaintiff, 
that  any  secrecy  was  observed  on  the  occasion  of 
the  alleged  adoption  of  Lutchmeputty^  the  whole  of  her 
evidence  goes  to  show,  that  it  was  performed  in  the 
most  public  manner,  and  must  have  been  immediately 
known  to  a  large  number  of  persons.     Her  assertion 
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that   it   was   reported   to    the   Collectors,    has   been        1846. 
already  noticed  :  they,  however,  have  denied  that  any     Rukgama 
such  communication  was  made  to  them,  and  state  that     atchama 
Jaqanadhd's  adoption  of  a  son  was  never  brou£?ht  to    ^^^  otheri, 
their  knowledge.  Atchama 

"■'  The  only  other  material  evidence,  adduced  in  proof  -^i^^l^j^^j^^ 
of  the  fact  of  the  adoption  of  the  boy,  Lutchmeputtii^ 
is  the  alleged  Will  of  the  late  Jaganadha  in  his  favour. 
Could  the  authenticity  of  this  document  be  admitted, 
it  would  certainly  furnish  strong  evidence  of  the  fact. 
But  in  respect  to  this  Will,  and  the  other  two  Wills, 
produced  as  having  been  executed  by  the  same  indivi- 
dual, in  favour  of  Atchama,  and  of  Ramandha,  respec- 
tively, it  is  to  be  observed,  that,  with  reference  to  their 
dates,  two  of  the  tlii'eo  must  be  forgeries ;  and  that  if 
there  were  no  other  objection  to  this  Will,  the  condi- 
tion of  Jaganadha,  at  the  period  of  its  alleged  execu- 
tion, is  shown,  by  the  evidence  of  witnesses  for  both 
parties,  to  have  been  such  as  to  deprive  it  of  all  legal 
validity. 

"  The  Court  is  of  opinion,  that  had  this  adoption 
taken  place,  it  could  not,  for  a  period  of  more  than 
four  years,  have  continued  unknown  to  the  revenue 
authorities  :  it  considers  also  that  the  conduct  of  the 
Appellant,  Rungama,  subsequently  to  the  death  of  her 
husband,  and  during  the  period  which  intervened  be- 
tween that  event,  and  the  date  of  the  filing  of  the 
suit  in  1826,  is  of  itself  sufficient  to  attach  to  the 
alleged  fact  of  adoption,  a  high  degree  of  improba- 
bility, which  is  enhanced  by  the  circumstance  of  Lutch- 
meputty^s  being  of  a  different  gotrum  ;  and  after  the 
most  mature  consideration,  concurring  in  opinion  with 
the  Provincial  Court,  that  the  Plaintiff  has  entirely 
failed  in  making  out  her  claim  on  behalf  of  Ziiichme- 
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iS'^'J-  pntty^  this  Court  resolves  to  dismiss  the  Appeal,  with 

Euxoama  costs,  against  the  Appellant,  Ruugama. 

Aic*r\MA  "  "^^^  Provincial  Court,  in  their  decree  in  the  suit  of 

•ndotluas,  1820,  declare,  and  the  opinion  has  the  entire  concur- 

and  . 

Atchama  rence  of  this  Court,  that  the  adoption  of  both  Jaga- 
EAifANADHA.  ^^^^^'^  ^iid  Ramawidlta^  by  the  late  Vencatadrf/,  has 
been  fully  established ;  and  the  Provincial  Coui't  dis- 
missed the  claim  of  Ramanadha,  solely  upon  the  ground, 
that  his  adoptive  father  had,  by  the  terms  of  the 
deed,  disqualified  himself  from  alienating  any  part  of 
his  property  to  the  prejudice  of  the  Defendant,  Jaga- 
nadha. 

"  This  Court  can  discover  no  ground  for  this  deci- 
sion. It  cannot  be  supposed  that  such  a  deed  could 
affect  the  rights  of  any  son  who  might  subsequently 
have  been  born  to  Vencatadry  ;  nor  has  any  ^u-gument 
been  adduced  to  show  it  could  preclude  hiin  from 
making  a  second  adoption,  in  conjunction  with  his 
second  wife,  whom  he  espoused  after  the  execution  of 
that  deed. 

^'  In  respect  to  the  validity  of  a  second  adoption, 
under  the  Hiudoo  law,  a  son  first  adopted  being  alive, 
this  Court  is  aware  that  much  difference  of  opinion 
has  prevailed.  On  the  present  occasion,  the  Pundits 
of  the  Provincial  Courts,  in  the  Northern,  Centre, 
and  Southern  Divisions,  are  unanimously  in  favour 
of  its  validity  ;  and  an  opinion  to  the  same  effect 
has,  with  one  exception,  been  delivered  by  the  Pun- 
dits, of  the  Sadder  Adawhit,  as  appears  from  the  fol- 
lowing questions,  put  by  the  Court,  to  their  late 
and  present  Hindoo  law- officers,  and  their  answers 
thereto : — 

'* '  Question. — You  are  required  to  state  whether  a 
second  adoption,  (a  son  previously  adopted  being  alive^ 
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and  not  disqualified  by  degradation,  or  any  otlior  oause       184B. 
which  excludes  from  inheritance,)  is  good  and  valid     Ri-ngama 
according  to  the  autliorities  of  Hindoo  law,  prevalent     atcu\ma 
in  the  provinces  subject  to  the  Madras  Presidency.'        and  others, 

"  '  Answer  of  the  Fundit,  Sivarama  Sastri. — While  Atchama 
one  adopted  son  is  alive,  and  not  disqnalified  by  degra- 
dation, or  any  other  cause  which  excludes  from  inhe- 
ritance, a  second  adoption  is  not  valid,  according  to  the 
authorities  of  the  Hindoo  law,  prevalent  in  the  pro- 
vinces subject  to  the  Madras  Presidency. 

"  '  Authority. — Text  of  ^Jeall  and  others,  in  the  Vij- 
nyanesivara^  Smriti  Cliandrika^  &c.,  law  books,  declare 
that  a  man  who  is  in  want  of  children,  must  use  his 
endeavours  to  adopt  a  sou,  in  order  to  succeed  him, 
and  to  perform  the  obsequies  of  himself  and  his  an- 
cestors ;  and  that  no  man  should  give  a  son  to  a 
person  who  has  sons,  because  he  has  not  that  want, 
but  should  give  sons  to  him  who  has  none.  But  it  is 
nowhere  stated,  in  any  hiw-book,  that  a  second  adop- 
tion can  be  made  while  an  adopted  son  is  alive. 

''  '  In  the  law-book,  DattaJca  Chandrika^  which  treats 
specially  on  adoption,  the  text  of  Menu^  and  its  com- 
mentary, also  state  that  a  son  must  be  adopted  on  the 
failure  of  a  son  of  the  body.  A  man  who  has  a  grand- 
son or  great  grandson,  but  whose  son  is  dead,  is  son- 
less  ;  yet  as  a  question  may  arise  if  he  needlessly  adopts 
a  son,  this  text  is  intended  to  prohibit  a  man  from 
adopting  a  son  who  has  either  a  son,  a  grandson,  or  a 
great  grandson,  alive. 

"  '  In  the  law-books,  Nanda  Pandita^  Dattaka  3Ii' 
mamsa,  the  texts  of  Atri,  Saunaka^  and  Menu,  and  their 
commentaries,  show  that  a  man  who  has  no  son,  or 
whose  son  is  dead,  may  adopt  a  son ;  but  not  he  who 
has  sons. 
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"  '  Tn  the  same  law-book,  an  objection  is  stated,  that 

a  man  wlio  has  sons,  may  adopt  a  son,  as  Viswamitra  and 

others  did  adopt  Devatratadaloo.     This  aet,  however, 

and  others,    as  contrary  to  the  Sinritis,  is  prohibited ;   yet  it  is 

Atchama     stated,  that  if  there  be  a  vast  desire  to  do  it  according 

Eamanadha  ^^  ^^^  Smritis^  on  the  consent  of  the  son  of  the  body, 

the  power  of  adoption  should  remain,  but  there  is  no 

mention,  while  one  adopted  son  is  alive,  of  a  second 

adoption. 

"  '  Viswamitra^  and  those  like  him,  were  ancient 
sages,  and  celebrated  by  long  and  various  penances, 
capable  of  doing  both  authorised  and  unauthorised  acts. 
But  men  of  the  present  age  cannot  follow  their  example. 
It  is  thus  declared  in  the  sastras. 

"  '  In  the  Saraswati  Vilasura,  it  is  declared  that  sons 
adopted  while  one  son  only  of  the  body  is  alive,  are 
debarred  from  inheritance,  and  should  be  merely  main- 
tained with  supplies  of  food  and  apparel,  and  that  the 
son  of  the  body  alone  is  entitled  to  the  inheritance. 
Marichi  made  a  commentary  on  the  words,  "  one  son 
only  of  the  body,"  but  he  does  not  declare  that  a 
second  adoption  is  valid. 

"  '  By  Lohita  Mida  Smriti  it  is  understood,  that  an 
adoption  may  be  made  once,  not  twice ;  that  a  second 
adoption  cannot  be  made,  even  after  the  death  of  one 
previously  adopted,  and  that  only  one,  not  two,  three 
or  four  sons,  may  be  adopted. 

''  'The  original  Stnnti  of  Capila  declares,  that  on 
failure  of  a  son's  or  daughter's  offspring,  or  on  the 
death  of  a  son  or  a  daughter,  a  son  may  be  adopted  ac- 
cording to  the  Vedas ;  that  no  adoption  can  take  place 
while  a  grandson,  or  great  grandson,  or  daughter's  son, 
is  alive ;  and  that  no  second  adoption  can  be  made  even 
after  the  death  of  one  previously  adopted ;  and  that 
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as  only  one  adoption  is  allowed  by  the  sastras,  a  second        ^^^^• 
adoption  is  altogether  inadmissible.  Runq.vma 

"  '  The  form   of   adoption   is   thus    explained   by     atchama 
Saunaica,  in  the  law  book  of    Camalanlcara  Buttiya^    and  others, 
Dattaka  Mimamsa  : — The  adopter  must  perform  the     Atchama 
ceremony  of  dcctta  homam,  or  oblation  to  fire,  and  ad-  eamj^jjadha 
dress  the  giver  in.  these  words, — '•  I  am  in  want  of  a 
son ;  I  request  you  to  give  me  your  son  for  my  happi- 
ness."    The  giver  must,  by  pouring  water,  then  say, 
'^  As  you  are  childless,  I  give  you  my  son  to  raise  up  a 
progeny ;  and  he  is  no  longer  my  son." 

"  '  It  is  declared  in  all  sastras,  that  a  son  of  the  body 
is  the  principal,  and  that  an  adopted  son  is  gonna ; 
consequently  it  is  highly  improper  that  after  the  adop- 
tion of  such  a  ffonna,  another  gonna  should  be  adopted, 
in  the  second  instance.  There  is,  therefore,  no  such 
rule  or  sastrum  in  any  of  the  law-books. 

"  ^In  the  law-books  Jaganatliiyam^  Saraswati  Vila- 
sum^  and  Vytheanada  Dishatlyam^  (a  book  of  authority 
on  Sradhas,)  or  other  authorities  of  law,  prevalent  in 
this  part  of  the  country,  it  is  nowhere  declared  that  a 
second  adoption  may  be  made,  while  one  adopted  son 
is  alive.  In  the  books  I  have  seen,  I  found  not  a  single 
text  regarding  second  adoption.  Hence  the  second 
adoption,  mentioned  in  the  question,  is  not  valid  under 
the  authorities  of  Hindoo  law,  prevalent  in  the  pro- 
vinces subject  to  the  Madras  Presidency. 

"  '  In  Chapter  lY.,  "  on  adopted  sons,"  in  the  Daya- 
Ihaga,  in  Jaganatha  Tercapanchanamimj  it  is  clearly 
declared,  that  a  person  desirous  of  many  sons  may 
adopt  a  son,  while  a  son  of  the  body  is  alive.  But 
even  Jagannatha  does  not  declare  that  a  second  adop- 
tion may  be  made  while  a  son  previously  adopted  is 
alive. 

VOL.    IV.  H 
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1846.  ii  i  Veda  Pattahhi  Rama  Sastri,  while  he  was  in  the 

EuNGAinA     college,  compiled  a  book  regarding  adoption,  after  a 
Atchama     deliberate  consideration  of  all  law-books.   In  this  book 
and  others,    Pattahhi  Rama  Sastri  sot  aside  the  opinion  of  Jagan- 
Atchama     natha^  which  authorises  an   adoption  while  a  son   of 
EAMi^ADHA  ^^^  body  is  alive,  and  recited  in  support  of  his  objec- 
tion the  text  of  Menu,  which  declares  that  an  adop- 
tion by  a  man  who  has  sons  is  forbidden,  as  the  act 
of  a  man  who  phicks  out  his  eye  with  his  own  hand. 

"  '  If  there  had  been  a  rule  or  precept  in  the  Dharma 
Sastras,  authorising  a  second  adoption,  while  one 
adopted  son  is  alive,  Pattahhi  Rama  Sastri  would  not 
have  stated  as  aforesaid.  I,  therefore,  write  this  for 
your  information.' 

"  Answer  of  the  Pundit,  Jijah  Sastri. — '  While  a  son 
previously  adopted  is  alive,  and  not  disqualified  by 
degradation,  or  any  other  cause  which  excludes  from 
inheritance,  a  second  adoption  is  valid,  according  to 
the  authorities  of  the  Hindoo  law,  prevalent  in  the  pro- 
vinces subject  to  the  Madras  Presidency,  as  will  appear 
from  the  following  texts : — 

"  '  Texts  in  the  law-books,  Parasara  Madhaviynmy 
Vitheanada  Dishatiyam  KiCrma  Puranam,  and  others, 
and  the  text  of  Vrihasjyati,  and  also  the  text  of  Sanca 
Lichita.  A  householder  (^grahasta)  must  procui'e  many 
sons  for  the  purpose  of  performing  good  acts,  such  as 
pilgrimage  to  Gaya,  and  other  ceremonies,  so  that  he 
and  his  ancestor  may  obtain  bliss. 

"  *  A  vahjam  or  phrase  in  the  above  said  Parasara 
Madhaviyam,  and  the  texts  in  Maha  Bharatha. — ^A 
man  who  has  only  one  eye  is  like  one  without  eyes  ; 
and  a  man  with  only  one  son  is  like  a  man  who  is  son- 
less.  Thus  it  is  said  by  persons  acquainted  with  vedas 
and  sastras.     Hence  the  existence  of  an  only  son  is 
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not  a  matter  of  a  consideration,  and  many  sons  should  be        IS'*^- 
obtained.  Euxgama 

"  '  Text  in  the  law-books,  Smriti  Chandrika^  Dattalta     ATcnA3iA 
Mimamsa^  Dattaka  Chandrika^  and  others. — In  the  Cali    andothera, 
Yuija^  or  in  this  age,  the  son  of  the  body  and  the  son     Atciiama 
adopted  have  been  principally  recognised.     Therefore,  EA:yiASADH4 
many  sons  may  be  adopted,  in  the  same  manner  as 
many  sons  of  the  body  may  be  obtained. 

"  '  Texts  in  the  Nanda  P audita,  Dattaka  Mimanisa^ 
&c.,  law-books. — "A  childless  man  should  adopt  a 
son."  According  to  a  text  in  the  3Iaha  Bharatlia, 
"  A  man  who  has  only  one  son  is  considered  as 
a  childless  man."  By  the  texts,  therefore,  when  it  is 
said  that  a  childless  man  may  adopt,  is  clearly  meant, 
that  either  a  man  who  has  an  only  son,  or  no  son, 
should  adopt  one. 

"  '  By  the  vedas,  as  well  as  the  sastras  said  pooi'anaSy 
it  is  known  that  Visioamitra  Maha  Rishi  and  others, 
adopted  sons,  while  they  had  many  sons  of  the  body. 
In  the  said  law-books,  I^auda  Pandita  and  Dattaka 
Mimamsa,  it  is  declared,  that  a  man  who  has  sons  of 
the  body,  may  adopt  a  son  with  the  anoomity,  or  con- 
sent, of  the  son  of  the  body. 

"  'By  the  texts  in  the  Dattaka  Chandrika,  anoomitij 
implies  what  is  not  expressly  opposed  to  the  power  of 
adoption.  A  man  who  has  many  sons  of  the  body 
may  adopt  a  son  with  their  consent ;  but  a  man  who 
has  only  one  son,  being  considered  as  childless,  may 
exercise  discretion  in  adopting  a  son,  without  requiring 
the  consent  of  his  only  son. 

'"A  vakyam  of  Marichi  in  the  Daya-hhaga,  in  the 
law-book  of  Saras ivati  Vilasum,  clearly  declares  that  a 
man  who  has  an  only  son  ought  to  adopt  a  son. 


\ 
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"  '  In  the  above  books  it  is  declared,  tliat  a  son  may- 
be adopted  while  a  son  of  the  body  (who  has  prefer- 
ATcn.\MA    G^^^  ^0  an  adopted  son)  is  alive.     It  may,  therefore,  be 
and  others,    undoubtedly  inferred  from  the  s as tras,  that  a  second 

aucl 

AxcHAiiA    adoption  may  be  made  vrhile  another  adopted  son  (who 
Eam^adha  iias  no  preference)  is  alive. 

"  '  Texts  in  Dattaka  3Iimamsa^  DattaTca  Chandrika^ 
&c..  law-books,  as  well  as  the  text  of  Catyaijana^  and 
vakyam  in  Smriti  Chandrika. — An  adopted  son  loses 
the  right  of  filiation,  as  well  as  all  right  to  the  property 
of  his  natural  father,  by  his  act  of  giving  him  up,  and 
gains  those  of  his  adoptive  father,  by  his  act  of  taking 
him.  After  the  performance  of  the  prescribed  cere- 
monies, according  to  the  foregoing  sasfras,  a  second 
adoption  is  as  valid  as  the  first. 

"  '  The  said  text  of  Catijayana  declares,  that  as  the 
right  of  a  wife  shall  be  recognised  by  marriage,  so 
shall  the  right  of  an  adopted  son  be  by  the  act  of 
giving  and  taking,  and  performing  other  ceremonies ; 
therefore,  the  second  adoption  made  (while  one  adopted 
son  is  alive,  without  fault)  is  valid,  in  the  same  manner 
as  the  second  marriage,  made  with  the  desire  of  getting 
more  sons,  while  the  first  wife  conducts  herself  properly, 
and  is  mother  of  sons. 

"  '  By  the  above-said,  and  other  authorities  of  Hindoo 
law  prevalent  in  the  provinces  subject  to  the  Madras 
Presidency,  it  is  declared,  that  the  benefit  of  adopting 
a  son  is  two-fold :  first,  to  relieve  a  father  from  the 
debt  due  to  ancestors,  so  that  he  may  be  relieved 
from  hell;  secondly,  to  raise  up  a  progeny  for  the 
performance  of  good  acts  for  the  attainment  of  bliss. 
A  person  adopting  only  one  son  will  attain  the  first 
benefit,  while  one  adopting  many  will  attain  both  the 
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first  and  second  benefit.     This  is  the  fixed  rule  of        i^^^'- 
Dkarma  Sastras.  Euxgama 

"  'Under  these  grounds  the  second  adoption,  men-  4x011  vma 
tioned  in  the  question,  is  good  and  valid,  according  to  ^"^^^  others, 
the  authorities  of  Hindoo  law,  prevalent  in  the  pro-  Atchama 
vinces  subject  to  the  Madras  Presidency.'  Evm^xadiia 

''  '  Question. — You  are  required  to  state,  whether  a 
person  of  the  Soodra  tribe,  having  adopted  a  son,  and 
that  son  being  alive,  and  not  disqualified  by  degradation 
or  any  other  cause,  is  competent  to  make  a  second 
adoption ;  and  whether  the  son  so  adopted  has  equal 
rights  with  the  son  first  adopted.'  To  this  the  Pundits^ 
Jyah  Sastri  and  Vadapoory  Vajajycya  Yajicr^  returned 
the  following  answer  : — '  A  person  of  the  Soodra  tribe, 
having  adopted  a  son,  and  that  son  being  alive,  and 
not  disqualified  by  degradation  or  any  other  cause,  is 
competent  to  make  a  second  adoption,  for  the  pur- 
pose of  propagating  the  family,  and  for  the  purpose  of 
obtaining  salvation,  both  for  himself  and  for  his  an- 
cestors, by  travelling  to  Gaya  and  performing  good 
acts ;  and  the  son  so  adopted  has  equal  rights  with  the 
son  first  adopted. 

"  '  Authority. — In  the  law-book,  Parasara  3Iadha- 
viyam,  and  in  the  commentary  of  Vijnyancswara,  &c., 
the  text  in  Lohita  ^'mriti  and  Kmina  Purana7n,  many 
sons  are  to  be  desired,  that  some  one  of  them  may 
travel  to  Gaya  and  perform  ceremonies.  In  the  law- 
book, Sarasicati  Vilasum :  The  phrase  of  Marichi — • 
A  man  who  has  only  one  son  may  adopt  a  son.  In  the 
commentary  of  Vijnyaneswara  :  The  phrase  of  Balam 
Bhatta — Other  sons  may  be  adopted,  although  an  only 
son  of  the  body,  or  only  one  adopted  son,  be  living ; 
that  is,  as  many  sons  as  may  be  requisite  for  the  pur- 
pose of  completing  the  ceremonies  prescribed  by  sastras. 
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1846.        Ill  tiie  law-book,  Dattaka  Chandnka,  and  in  tlic  com- 

Eu>-&AMA     mentary  of   Vi/nijaneswara,  &c.  :  The  text  of  3Ienu — 

Atckama     ^^  ^  ^^^^  -^^^  many  gonna  putras^  or  adopted  sons,  they 

and  others,    have  equal  rights  to  his  property.' 

Atchama         "  And  the  Court  having  called  upon  the  Pundits 

Eamaxadha  ^^^  ^  more  full  explication  of  the  grounds  on  which 

their  opinion  was  founded,  they  delivered  the  following 

answer : — 

^' '  In  clauses  nine  and  ten,  section  i.,  of  DattaJc% 
Chandrika,  of  Devanda  Bhatta^  ''  Of  the  substitute 
sons  of  eleven  descriptions,  the  son  given  only  is 
recognised  as  admissible  in  kali  age  for  adoption." 
Hence  it  follows,  that  the  peculiar  object  of  the 
author  in  this  treatise,  is  to  treat  upon  the  subject 
of  adoption,  of  a  son  given  alone,  as  therein  men- 
tioned ; '  (the  rules  relative  to  the  adopted  son  are 
now  propounded ;)  '  although  in  the  course  of  com- 
menting upon  the  subject,  the  ordinary  rules  relating 
to  the  other  descriptions  of  substitute  sons  unavoid- 
ably creep  into  it,  by  quoting  the  text  of  authorities. 

"  '  In  clauses  eight  and  nine,  section  v.,  of  Dattaka 
Chandrika^  which  treats  of  the  adoption  of  given  son 
alone,  as  above  intended,  it  is  ordained,  3Ienu,  "If 
there  be  many  equal,  in  respect  of  virtue  or  quality, 
(i.  e.  coming  immediately  under  any  one  of  the  said 
eleven  descriptions,)  let  them  participate  equally  the 
estate." 

"  '  Thus,  for  instance,  if  a  person  had  many  legiti- 
mate sons,  or  many  sons  given,  or  many  sons  of  the 
soil,  or  those  of  the  other  descriptions,  they  are  to 
participate  in  equal  shares.  As  it  is  not  here  the 
peculiar  object  of  the  author  to  enact  any  provisions  to 
regulate  the  extent  of  shares  to  which  substituted  sons 
of  any  other  descriptions  than  that  of  given  sons  would 
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be  entitled,   it  is  therefore  dediicible,   that  the  true       i^io. 
intention  and  meaning  of  the  author,  by  quoting  the     PaxoAMA 
passage  in  question,  of  Alenu,  the  original  founder  of     atch\ma 
law,  was  certainly  to  regulate  the  shares  of  many  given    and  others, 
sons  of  a  person.     Had  the  adoption  of  more  than  one     Atchama 
given  son  been,  in  the  opinion  of  the  author  of  Dattaka  ^j^^^^ux 
Chandrika^  inadmissible,  ho  could  not  have  quoted  the 
passage  of  the  famous  3Ienu,  and  the  original  text  itself 
of  Menu  could  not  in  that  case  be  considered  in  any 
wise  useful. 

"  *  As  an  equal  participation  of  estate,  by  many  sons 
given,  is  regulated  above,  and  as  the  author  of  Dattaka 
Chandrika  had  not,  in  any  passage  of  the  work,  for- 
bidden the  adoption  of  a  second  son  given,  and  as  he 
had  not  contradicted  the  opinions  of  the  codes  Vijny- 
anesiuara,  Vijakt/ana,  Sarastvati  Vilasum,  &c.,  which  are, 
by  general  acceptance,  declared  as  works  of  paramount 
authority  in  South  India,  and  which  sanction  the 
adoption  of  many  sons  given,  it  is  clearly  evident,  that 
the  practice  of  adoption  of  given  sons  more  than  one 
is  recognised  by  the  author. 

"  '  The  meaning  of  the  clauses  three,  four,  five,  six, 
and  thirteen,  section  i.,  of  the  treatise,  Dattaka  Chan- 
drika, and  the  clauses  three,  four,  five,  six,  seven,  nine, 
ton,  and  eleven,  section  i.,  of  Dattaka  Miniamsa,  which 
enjoin  that  "  aputra,''''  (described  in  clause  four,  section 
i.,  both  of  Dattaka  3Iimamsa  and  Dattaka  Chandrika, 
one  to  whom  no  son  may  have  been  born,  or  whose 
son  may  have  died,)  only  should  adopt  a  son,  is,  ac- 
cording to  the  true  intention  of  the  author,  and  the 
true  principles  of  law,  to  be  defined  to  be  a  person 
destitute  of  a  legitimate  son,  who  only  intends  to  adopt 
a  given  son.  But  this  passage  could  not  be  justly 
considered  as  a  prohibition  against  a  person  already  in 
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isiG.  possession  of  a  Icgitwnate  issue,  wisliing  to  adopt  a 
EuNGAJTA  given  sou.  This  point  is  very  clearly  treated  upon, 
.     '"•  and  decidedly  established,  in  the  chapter  of  adoption 

anclothors,  of  ViJn>/cmesioara,  Vi/aki/ana,  &c. 
Atchama  "  '  It  is  expressly  ordained  in  the  laws,  that  the  adop- 
tion is  sanctioned  for  two  peculiar  purposes  :  the  one 
for  the  sake  of  funeral  cake,  water,  and  solemn  rites, 
and  the  other  for  the  sake  of  multiplying  his  progeny, 
and  obtaining  the  performance  of  Gi/a-v-arjana,  &c. 
In  clause  three,  section  i.,  of  both  Datiaica  3Ilmamasa 
and  DattaJca  Chandrika^  it  is  inculcated,  that  when  the 
adopter  is  destitute  of  a  legitimate  son,  and  wishing 
for  attainment  of  the  funeral  cake  and  water,  and 
solemn  rites  only,  he  should  adopt  a  given  son ;  but 
the  passage  does  not  in  any  way  prohibit  one  that  is 
anxious  of  multiplying  his  progeny,  against  his  adopting 
given  sons  more  than  one.  In  the  codes  Vijnyanes- 
tvarcij  Vf/akyana,  &c.,  it  is  decidedly  ordained,  that  a 
person  wishing  to  multiply  his  progeny  shall  be  at 
liberty  to  adopt  many  sons  given.  For  these  reasons, 
it  appears  by  the  clauses  eight  and  nine,  section  v.,  of 
Dattaka  Chandrika^  that  the  author  of  it  is  likewise  of 
the  same  opinion,  that  a  person  wishing  to  multiply 
his  progeny  may  be  at  liberty  to  adopt  many  sons 
given,  because  he  had  therein  expressly  regulated  the 
shares  for  many  given  sons  adopted,  without  stating 
any  arguments  to  refute  it. 

"  '  If  it  is  doubted  to  have  been  otherwise,  it  will  not 
then  only  prove  such  part  of  his  statement,  in  clauses 
eight  and  nine,  as  relate  to  the  shares  of  many  given 
sons,  to  be  entirely  useless,  but  will  also  produce  a 
material  contradiction  to  the  original  text  of  the  emi- 
nent Menu,  and  other  paramount  authorities ;  for  it  is 
a  fixed,  standing,  undeviable  rule  of  the  law,  according 
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to  the  aiitliority  of  Vrihasjyati,  that  any  passages  which       ^846. 

may  appear  contrary  to  those  of  the  original  founder,  Eu>'gama 

3Ienu,  are  undoubtedly  inadmissible.  Atch-ajia 

*'' In  clause  eii]rht,  section  iv.,  of  Nanda  Pcmdita,  and  others, 

.      .  ,  T-  and 

DattcdM  Mimamsa^  it  is  stated,  by  Sa'ntanu^  "  lie  who  Atchama 
has  only  one  son,  is  considered  by  me,  destitute  of  male  -g^^j^^jjai 
issue  ;  "  and  also  in  clause  twelve,  section  i.,  of  the  same 
treatise,  it  is  indicated,  that  a  man  possessed  of  male 
issue  may  adopt  another  son,  with  the  consent  of  such 
issue.  In  clause  eight,  section  i.,  and  clause  twentj^, 
section  iv,,  it  is  declared,  that  "  the  giver  of  a  son,  to 
one  who  has  issue,  commits  a  sin ;  this  prohibition 
regards  the  giver  only."  From  this  it  clearly  shows, 
tliat  the  person  who  adopts  a  given  son,  having  already 
his  own  issue,  is  not  forbidden.  This  position  is  de- 
cidedly established  in  the  treatise  entitled  Sri  Rama 
Pandita  Dattaka  Mimamsa^  and  Dattaka  Covjstabham^ 
&c.,  treatises  which  are  confined  to  adoption  only,  and 
held  in  estimation  in  South  India. 

"  '  In  Dattaka  Mimamsaoi  Nanda  Pandita^  Sri  Rama 
Pandita^  Dattaka  Miniamsa,  &c.,  it  is  declared,  that  the 
person  who  gives  his  son  in  adoption  to  another,  who 
has  a  legitimate  son  of  his  own  in  existence,  commits 
a  sin.  This  prohibition  is  jnstly  restricted  and  appli- 
cable to  a  person  who  gives  his  own  sou  in  adoption  to 
another  possessing  a  legitimate  son  only  ;  but  the 
person  who  gives  his  own  son  in  adoption  unto  another, 
already  possessing  a  son  given,  does  not  commit  sin, 
for  the  following  reasons  : — It  is  declared  in  clause 
three,  section  vi.,  and  in  clause  six,  sec  v.,  that  if 
a  person  adopts  a  son  given  while  his  own  legitimate 
son  exists,  the  legitimate  son  succeeds  to  the  paternal 
property,  to  the  utter  exclusion  of  tlio  son  given,  sub- 
jecting himself  to  the  affording  of  the  maintenance  to 
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iS"^^-        the  latter  ;  and  in  tliis  case,  the  son  given  will  not  only 
EuNGAMA     be  deprived  of  participation  of  property  of  his  natural 
AxcHAiiA     father,  but  will  also  be  excluded  from  any  share  of  the 
*"'^aud^^^'    pi'^P^rty  of  his  adoptive  father  :  the  natural  father 
AxcHAiiA     therefore   commits  a   sin.     For  this   A'ery  reason,   in 
Eamanadha  order   to  provide  a  share  for  such  adopted  son,   the 
person  who  possesses  a  legitimate   son,  and  wishing  to 
adopt  a  given  son,  is  required  to  obtain  the  consent  of 
his  legitimate  issue,  as  ordained  in  clause  twelve,  sec- 
tion i.,  of  Dattaha  Mimamsa. 

"  '  But  if  a  person  gives  his  son  in  adoption  to  another, 
who  already  possesses  a  given  son,  both  of  the  given 
sons  are  entitled  to  equal  participation  of  the  property 
of  their  adoptive  father,  as  specified  in  clauses  eight 
and  nine,  section  iv.,  of  Dattaka  Chandrika  ;  and  the 
person  who  gives  his  son  in  adoption  does  not  in  this 
case  commit  any  sin  at  all. 

"  '  It  is,  therefore,  admissible,  that  the  author  of  the 
Dattaka  Mimamsa  also  has  concurred  with  the  fore- 
going opinion,  that  one  who  wishes  his  progeny  mul- 
tiplied, may  adopt  a  given  son,  although  he  has  already 
been  in  possession  of  one  of  the  same  kind. 

"  'Whilst  in  clause  twelve,  section  i.,  it  is  provided 
.  that  a  person  having  a  legitimate  son  may  adopt  also  a 
given  son  with  his  consent,  it  is  clearly  evident  that  a 
person  already  having  an  adopted  son  may  adopt 
another  given  son..  This  opinion  is  supported  by 
various  eminent  authorities. 

"  '  As  Dattaka  Chandrika  is  a  concise  treatise,  points 
have  not  been  treated  upon  in  full  length ;  and  Dattaha 
Mimamsa^  notwithstanding  its  conciseness,  abounds 
with  inconsistencies,  in  some  points,  and  in  others  the 
statement  is  quite  obscure  and  erroneous.  This  infer- 
ence may  be  justified  on  reference  to  the  preface  of  the 
printed  English   translation    of  the  treatises ;   many 
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points  contained  in  these  treatises  haying  been  clearly      ^^'^ 
argued  upon,  some  rejected,  and  others  modified  and     Euxgama 
better  construed,  by  the  famous  Balam  Bhattvja  and     atchama 
Vijnyaneswara    Vyakycma^   &c.,   of  paramount  autho-    ^"'^^^^^®^^' 
rity.      Besides   this,    there   are   many   other   similar     Atchasia 
treatises,  exclusively  on  adoption,   namely,  Sri  Rama  r^jj^-^hj^ 
P audita^   Dattaka   Mimamsa,  Madhavlyam^    Dattaka 
Ratnacara^  Dattaka  Cotvstabham,  &c.,   of  equal  esti- 
mation ;   and  therefore  in  expounding  the  meaning  of 
Dattaka   Chandrika^  it  is   absolutely   necessary   that 
all  these  treatises,  as  well  as  the  original  codes  in  high 
estimation,  such  as  3femi,   Smriti,    Vijnyaneswara^  its 
commentary,   Balam  Bhattiya^  Varadarajeyem^  Saras- 
watt  Viiasinn,  3Iadhaviyam,  &c.,  should  be  invariably 
referred  to,  before  determining  to  form  an  opinion  ;  but 
a  mere  reference  to  Dattaka    Chandrika  and  Dattaka 
3Iimamsay  alone,  could  not  be  sufficient,  for  the  various 
reasons  above  stated. 

"  '  It  is  hoped  that,  upon  a  mature  deliberation  of  the 
particulars  stated  in  this  memorandum,  the  answer 
formerly  given  to  the  question  referred  to  us,  on  the 
occasion,  will  be  found  faithfully  correct,  and  justly 
founded  upon  the  true  principles  of  law.' 

"  The  Court  observes,  that  the  same  doctrine  is 
maintained  in  the  case  of  Gooreepershand  Rai  v.  Mus- 
summaut  Jymala  (2  Ben.  Sud.  Dew.  Eep.,  136) ;  and  no 
decision  or  text  of  Hindoo  law,  of  acknowledged  autho- 
rity, has  been  brought  to  their  notice,  which  declares 
such  a  second  adoption  to  be  invalid. 

"  The  Court  have,  therefore,  no  hesitation  in  deciding 
in  favour  of  the  claim  of  Ramanadha,  to  all  such  rights 
as  devolve  upon  him,  under  the  circumstances  of  this 
case,  as  son  of  the  late  Vencatadry,  thereby  setting  aside 
the  decree  of  the  Provincial  Court. 
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1846.  "Tliis  decision   conveys,   according  to  the  Hindoo 

EuxGAXA  law,  to  Ramanadha,  the  right  of  succession  to  a  moiety 

Atchama  ^^  ^^®  estate,  real  and  personal,  of  his  adoptive  father ; 

and  others,  and  with  the  view  of  ascertaining  the  riojhts  of  the 

aud  ,  .  0     1 

Atchama     parties,  respectively,  to  succeed  to  the  property  oi  the 
•pAMAVAT^TTA  ^^'^t  adoptcd  son,   Jaganadha,    constituting  the  other 
moiety  of  that  estate,   the  Court  put  the  following 
questions  to  their  Hindoo  law-officers : — 

"  '  A.,  a  Zemindar  of  the  fourth  class,  had  two  sons, 
B.  and  C. ;  some  yeai's  before  his  death,  he  executed 
an  instrument  in  writing,  declaring  each  of  his  sons 
entitled  to  a  moiety  of  his  property,  moveable  and  im- 
moveable ;  he  also  j)ut  them  respectively  in  possession 
of  their  shares  of  his  landed  estate  ;  but  the  payment 
of  the  public  revenue,  on  the  whole  Zemindary^  con- 
tinued dm^ing  A.'s  life  to  be  made  by  him  ;  and  other 
acts  of  ownership,  such  as  granting  leases,  in  like 
manner  were  performed  by  A.  up  to  the  period  of  his 
decease,  at  which  time  he  executed,  in  writing,  another 
instmment,  confirming  the  equal  distribution  of  his 
real  and  personal  estates  between  B.  and  C.  ;  no  divi- 
sion of  the  personal  propei-ty  was,  however,  actually 
made  at  that  time ;  and  shortly  after  A.'s  death,  B., 
the  eldest  son,  took  possession  of  the  whole  of  it,  and 
of  a  portion  of  the  lands  which  had  been  allotted  to  C, 
who  thereupon  instituted  a  suit  to  recover  his  moiety 
of  the  real  and  personal  property  ;  but  before  the  suit 
was  finally  decided,  B.  died,  leaving  two  widows  without 
issue. 

"' You  are  required  to  state — Whether,  under  the 
foregoing  circumstances,  C.  is  entitled  to  succeed  as 
heii'  to  B.,  in  preference  to  the  widows  of  B.,  according 
to  the  Hindoo  law,  as  prevalent  in  the  Madraa  terri- 
tories,' 
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"  To  this  question  the  Pundits  have  returned  the        1^46. 
following  answer  : —  Runoama 

"  '  In  the  Dharma  Sastras  are  declared  two  periods  of     atchama 
partition,  Jivad  Vibhaga^  or  partition  during  the  life-    and  others^ 
time  of  the  father,  and  Ajivad   Vibhaga,  or  partition     Atchama 
after  the  death  of  the  father.     Jivad   Vibhaga  is  the  r^^^^t^h^ 
partition  made  between  the  father  and  sons,  during  the 
lifetime  of  the  father,  according  to  the  text  of  Yajnya- 
walcya,  in  clauses  first  and  second,  section  ii.,  Chapter 
I.,  in  the  Mitacshara,  Daya-bhaga,  and  according  to  the 
text  of  Catyayana^  in  the  chapter  on  Jivad  Vibhaga^  in 
the  law-books  Smriti  Chandrika^  &c. 

"  '  If  partition  had  so  taken  place  between  the  father 
and  sons,  they  would  have  severally  gained  a  right  and 
ownership  in  their  respective  shares,  to  dispose  of  the 
same  by  gift,  or  sale,  or  to  pay  and  receive  income  and 
expenses,  &c. ;  but  they  would  not  have  a  right  or 
ownership  in  the  shares  of  each  other.  Therefore  each 
of  them  is  competent  to  hold  and  enjoy,  separatel}^,  the 
possession  of  his  share,  and  can  do  all  acts  of  owner- 
ship, such  as  granting  leases,  or  receiving  and  paying 
income  and  expenses,  without  the  consent  of  the  other, 
or  without  intermixing  his  share  with  that  of  the  other. 
If  the  father  and  sous  have,  as  aforestated,  made  a 
partition  between  them,  and  managed  their  affairs 
separately,  it  could  be  concluded  that  Jivad  Vibhaga^ 
or  partition  dui'ing  the  lifetime  of  the  father,  had  taken 
place. 

"  '  Although  A.  the  father,  as  mentioned  in  the  ques- 
tion, had  executed  instruments  in  writing,  and  put  each 
of  his  sons  in  possession  of  a  moiety  of  his  landi3d 
estate,  yet  it  appears  from  the  question,  that  he  retained 
in  his  possession  the  whole  of  his  personal  estate,  and 
continued,  duriDg  his  life,  to  perform  all  acts  of  owner- 
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1846.  siiip^  s^icli  as  granting  leases,  &c.,  appertaining  to  tlie 

Eu.NGAMA  whole  Zemindary^  which  was  already  put  in  possession 

AxcnvMA.  ^^  -^^i^  sons.     As  the  said  A.  did  not  relinquish  the 

and  uthoi  s,  right  and  ownership  he  had  in  his  real  and  personal 

and 

Atchama  estate,  but  reserved  the  same  to  himself,  it  appears  that 
EAii\>-ADni  ^^^  ^^^^  instruments  were  executed  by  him,  for  the 
purpose  of  making  kno\\Ti  the  manner  in  which  his 
sons  should  make  a  division  of  his  property  after  his 
death,  and  that  no  division  was  made  by  him  during  his 
life.  Therefore  it  is  conclusive  that  B.  and  C.  lived  as 
an  undivided  family,  up  to  the  period  of  A.'s  decease. 

"  '  As,  after  A.'s  death,  B.  took  possession  of  the 
whole  estate,  without  dividing  and  giving  property  to 
C,  agreeably  to  the  instruments  executed  and  left  by 
his  father,  and  as  B.  died  before  the  suit  instituted  by 
C.  to  recover  his  share  was  finally  decided,  it  is  con- 
clusive that  B.  and  C.  lived  as  an  undivided  family  up 
to  the  period  of  B.'s  decease. 

"  '  Under  the  foregoing  circumstances,  and  asB.  and 
C.  lived  as  imdivided  brothers  when  B.  died,  leaving 
two  widows  without  issue,  the  said  C.  is  entitled  to 
succeed  as  heir  to  B.  in  preference  to  the  widows  of 
B.,  according  to  the  sastrus  prevalent  in  the  Madras 
territories.' 

"  It  appears  from  the  above  exposition  of  the  law, 
that,  under  the  circumstances  of  this  case,  Ramanadha 
and  Jaganadha  are  to  be  considered  as  undivided 
brothers ;  and  no  point  of  Hindoo  law  is  more  clear 
than  that,  according  to  the  authorities  prevalent  on 
this  side  of  India^  the  widow  of  an  undivided  brother 
has  no  right  to  her  husband's  property,  which  goes,  in 
preference,  to  his  brother. 

"Adopting,  therefore,  the  declaration  of  the  law 
of  the  case,  given  by  theii'   law-officers,   the   Court, 
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reversing  the  decree  of  the  Provincial  Conrt,  ad-  ^^-^C'- 
judge  that  the  AppclUint,  Ramanadha,  is  entitled  EuxGAiiA 
to  succeed  to  the  entire  estate,  real  and  personal,  of  atchama 
the  late  Vencatadnj  ;  and,  under  the  circumstances  of  and  others, 
the  case,  the  Court  directs  that  the  parties  in  the  Atchama 
Appeal  should  pay  their  own  costs  respectively.  EamaSadha 

"  The  widows  of  the  late  Jaganadha^  being  thus  pro- 
nounced to  be,  by  the  Hindoo  law,  excluded  from 
inheriting  their  late  husband's  property,  the  Court, 
with  the  view  of  j)reventing  future  litigation,  resolve 
to  adopt  the  precedent  established  in  a  similar  case,  by 
the  decision  of  the  Sadder  Dewanny  Adaiulut  in  Cal- 
cutta^ in  Mussummaut  Bheeloo  v.  Fhool  Chund  (3  Ben. 
Sud.  Dew.  Eep.,  223.)  In  that  case  it  was  decided, 
that  where  the  widow  of  a  Hindoo  is  excluded  by  law 
from  inheriting  her  husband's  property,  the  Courts  are 
authorized  to  fix  the  amount  'of  maintenance  receivable 
by  her,  from  her  husband's  heirs,  with  reference  to  the 
cii'cumstances  of  the  family. 

"  And  the  Court,  proceeding  upon  this  principle, 
do  further  decree  that  Ramauadhciy  and  his  heirs,  shall 
pay  to  each  of  the  widows  of  the  late  Jaganadha^ 
Atchama  and  Rungama^  the  sum  of  E.  500  ji?^r  men- 
sem, as  maintenance,  during  the  term  of  their  lives, 
respectively  ;  such  payments  to  be  made  with  interest 
at  the  rate  of  one  per  cent,  per  mensem,  from  the 
28th  of  February  1825,  the  date  of  the  decease  of  the 
late  Jaganadha,  to  this  date,  deducting  therefrom  such 
sums,  with  the  same  interest  thereupon,  as  may  have 
been  paid  since  that  date  to  Atchama  and  Rungama 
fi'om  the  income  of  the  estate." 

From  this  decree,  Rungama  and  A  tchama  respecti^'oly 
appealed  to  Her  Majesty  in  Council.  The  Appeals 
now  came  on  for  hearing. 
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184G.  Mr.  Kmderslcfj,  Q.  C,  Mr.  Bullev^  and  Mr.  Jacl^- 

EuNGAMA  soiij  for  Rungama  aud  Liitchmejjutty^  Appellants 

Atchama  i^  t^^e  fii'st  Appeal. 

and  others, 

aud  rpj^jg  jg  g^  j^r^gg  qI  great  importance,  not  merely  on 

V.  account  of  the  large  property  at  stake,  about  £90,000 

a-year,  but  also  from  the  questions  of  Hindoo  law, 
which  are  involved  in  it,  and  upon  which  much  con- 
flicting authority  exists.  The  principal  inquiries  are  : 
— First^  To  whom  did  the  estate  of  -Vencatadry 
descend  ;  and.  Secondly^  Who  is  entitled  to  the  succes- 
sion of  Jagcmadha,  his  adopted  son  ?  The  first  ques- 
tion depends  upon  the  formality  of  the  adoption  of 
Eamcmadha,  by  Vencatadry  ;  whether  such  adoption 
was  performed  according  to  the  ceremonies  required 
by  the  Hindoo  law,  and  if  so,  whether  he  could  be 
legally  adopted,  Jayanadha,  the  first  adopted  son  of 
Vencatadry,  being  alive  at  the  time. 

I.  With  regard  to  the  first  point,  it  is  contended  by 
Eamanadha,  that  certain  forms  and  ceremonies  were 
observed  and  performed,  which  constitute  a  second 
adoption.  The  adoption  of  Jaganadha  by  Vencatadry 
is  admitted  on  all  hands  to  have  been  strictly  formal 
and  legal ;  and  it  appears  from  the  evidence,  that,  about 
the  year  1807,  Vencatadry  manifested  some  desire  to 
adopt  another  son ;  it  is  also  admitted,  that  Ramanadha 
was  for  several  years,  and  daring  his  infancy,  main- 
tained by  Vencatadry,  and  treated  by  him  as  his 
son ;  but  these  ckcumstances,  alone,  will  not  establish 
a  title  to  the  share  of  the  inheritance  which  Ramanadha 
claims.  The  testimony  of  the  witnesses  produced  by 
him  is  neither  conclusive  or  satisfactory,  as  to  the 
performance  of  the  formalities  requisite  for  an  adop- 
tion ;  but,  even  admitting  such  ceremonies  to  have 
been  duly  performed,  we  submit  that,  upon  the  prin- 


ON    APPEAL    FROM    THE    EAST    INDIES.  73 

ciplcs  of  the  Hindoo  law,  in  force  at  Madras,  which  i'^^^-  ^ 
must  govern  this  question,  that,  during  the  lifetime  of  Euxgama 
Jaganadha,  the  first  adopted  son,  or  his  male  issue,  it  was  atchama 
not  competent  to  Vencatadry  to  make  a  second  adop-  ^"^^  others, 
tion,  so  as  to  constitute  him  a  co-heir  with  the  prior  Atciiama 
adopted  son,  and  entitle  him  to  share  in  the  perform-  r^manadha 
ance  of  the  funeral  rites  and  other  religious  cere- 
monies jointly  with  the  first  adopted  son  ;  the  right 
to  inherit  being  co-relevant  with  the  right  to  perform 
such  religious  ceremonies.  Though  some  doubts 
exist,  from  a  conflict  of  authorities,  upon  the  subject 
of  a  second  adoption,  the  better  opinion,  and,  as  we 
maintain,  the  weight  of  authority,  is  against  such  an 
adoption.  The  opinion  of  the  majority  of  the  Pundits, 
taken  in  these  suits,  which  the  Sadder  Dewanny  Court 
adopted,  were  in  favour  of  such  second  adoption,  princi- 
pally upon  the  ground,  that  neither  the  Dattak%  Mi- 
mamsa,  nor  the  Dattaka  Chandrika,  expressly  forbid 
two  successive  adoptions,  but  that,  on  the  contrary, 
from  the  provisions  stated,  with  respect  to  a  man  with 
only  one  son  of  his  body,  it  is  to  be  inferred  that, 
in  such  case,  he  might  adopt  another  son  ;  and  that, 
as  there  is  no  real  difference  between  a  real  and  an 
adopted  son,  a  man  having  an  adopted  son  may  adopt 
a  second.  These  Pundits  referred  also  to  the  Vijnyanes- 
vjara,  Vyakyana,  and  the  Sarasivati  Vilasum,  in  support 
of,  and  as  explanatory  of,  the  above  texts.  We  submit, 
however,  that  these  opinions  are  erroneous :  they  are 
founded  upon  a  misconception  of  the  passage  in  the 
Dattaka  Mimamsa.  That  passage  states,  that  "  he  who 
has  only  one  son,  is  considered  as  destitute  of  male 
issue"  (sec.  iv.,  plac.  8) ;  as  well  also  of  the  passage  in 
Jagannatha  (o  Colehrooke^s  Dig.,  p.  200),  that  "  many 
sons  are  to  be  desired,  that  some  of  theui   ma}'  travel 
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184(7.  fo  Oaya^''  which  applies  only  to  natural  sous,  and 
EuNOAMA  to  the  case  of  a  man  giving  a  son,  not  to  taking  a  second 
Atchama  adopted  son,  while  the  first  i^  living.  It  can  only  mean, 
and  others,  r^  successive  adoption,  to  take  effect,  iu  the  event  of  thoi 
Atchama  failure  of  the  existing  issue.  The  opinions  of  the  Pun- 
EAMJciAPHA  ^^^^  0^  ^^1^  Court  below  are  not  conclusive,  and  must 
be  received  with  great  caution.  1  Co/^5.Dig.,p.  vi. ;  they 
are  taken,  under  Madras  Eeg.  II.  of  1802,  to  enable 
the  Court  to  consider  the  reasons  and  authoiities  cited, 
so  that,  in  that  respect,  this  Court  is  in  the  same  con- 
dition as  the  Court  below.  It  appears  that  some 
writers  of  eminence  have  disagi'ecd ;  Jagannatha  (3 
Caleb.  Dig.,  289,  295),  for  instance,  inclines  to  hold  a 
second  adoption  to  be  valid.  The  weight  of  authority 
is,  however,  opposed  to  a  second  adoption,  while  the 
first  adopted  son  is  living.  Vivadarnaca  Setu,  (Gentoo 
Code,  by  Halhed)  ch.xxi.,  sec.  ix.  Ordinances  of  3Iem(, 
(by  Sir  IF.  Jones),  ch.  x.,  plac.  168.  Sutherland^  Sy- 
nopsis. Dait.  31m.,  sec.  i.,  plac.  6.  Datt.  Chan.,  sec.  i., 
plac.  3.  2  Siranf/e's  Hindoo  Law,  85.  (2ud  edit.)  SteeWs 
Law  and  Custom  of  the  Hindoo  Castes,  18.52.185.  F. 
Macnaghten'' s  Cons,  on  the  Hindoo  Law,  146.  2  W. 
Macnaghtenh  Principles  of  the  Hindoo  Law,  200.  Xote 
by  Colehrooke,  to  the  case  of  Narainee  Diheh  v.  lliir- 
Idhor  Rai  (a). — [Sir  E.  Bast :  How  was  this  by  the 
Eoman  law,  Avhere  adoption  prevailed  ?] — By  the 
Eoman  law,  a  man  having  a  natural  son  could  adopt 
another.  The  Emperor  Tiberius,  for  instance,  though 
he  had  a  son,  Dnisus,  adopted  Germanicus.  No  case 
can  be  found  where  such  second  adoption  has  been 
held  valid,  by  the  Coui'ts  in  India.  In  Shamchimder 
and  another  v.  Narayni  Dibeh  (b),  it  was  held,  by  the 

(fl)  1  Ben.  Sud.  Dew.  Eep..42. 
(i)  Ibid.  209. 
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Sadder  Court  at  Bengal^  tliat  there  might  be  two  sue-  1^*^46. 
cessive  adoptions,  under  due  authority  given  for  that  Ruxgama 
purpose,  to  the  widows  of  the  same  man.  But  that  was  ^xcnAirA 
a  case  of  successive  adoption,  the  first  adoption  having  and  others, 
failed  before  the  second  adoption  took  place  ;  it  is,  there-  atchama 
fore,  essentially  different  to  the  present  case.  Again,  in 
Gooreepershaud  Eaiy.  Mussummaut  Jymala  {j:i)^  a  child- 
less Hindoo,  having  two  wives,  gave  permission  to  each 
of  them  to  adopt  a  son ;  after  having  himself  adopted  a 
son  on  behalf  of  the  senior  wife,  he  confirmed  the  per- 
mission originally  given  to  his  second  wife.  It  was  held 
by  the  Sadder  Dewanny  Court,  at  Bengal^  that  an  ado^?- 
tion  by  her  after  her  husband's  death  was  valid.  This 
case,  however,  when  examined,  does  not  support  the 
validity  of  a  second  adoption  :  it  is  rather  the  effect  of 
the  second  adoption  b}^  the  husband,  revoking  the 
authority  given  to  the  wife  to  adopt.  It  has  never 
been  considered  as  decisive  of  the  law  on  this  subject. 
On  the  contrary,  it  is  treated  as  a  doubtful  case. 
F.  Macnmjldcnh  Cons,  on  Hindoo  Law,  182. 

The  principle  of  the  Hindoo  law,  which  is  to  be  de- 
duced from  the  majority  of  these  authorities,  appears  to 
be  this,  that  where  a  man  has  either  a  natural  born 
son,  or  a  legally  adopted  son,  living,  it  is  not  competent 
to  him  to  adopt  another  son,  so  as  to  constitute  him,  in 
any  sense,  an  adopted  son,  other  than  that  he  may  be 
a  substituted  son,  to  supply  the  place  of  the  existing 
adopted  son  in  case  of  the  death  of  that  son.  Such 
adoption  is  invalid,  for  the  purpose  of  constituting  such 
second  son  a  co-heir  with  the  first  adopted  son.  That 
such  second  adoption  is  also  illegal,  is  manifest  from 
the  status^  acquired  by  the  first  adopted  son,  by  such 
act.  According  to  the  Hindoo  Law,  a  person  in  whose 
behalf  the  ceremonies  of  adoption  have  been  per- 
{a)  2  B3a.  Sal.  Daw.  K?p.,    136. 
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iS46.        formed,  can  never  claim  to  rcjn-esent  the  family  or  iu- 
KcxQAiiA     lierit  the  estate  of  his  natural  parents.  Dattnaraen  Sing 

Atohvmv     ^'-  "^J^^^  '^"^^  (^)-  -'-  ^i^(^nge^8  Hindoo  Law,  101.  (2ud 
and  others,    edit.)  2  Strange' s  Hindoo  Law,  129.  (2nd  edit.)  Datt. 

Atctama     ^lim.^  sec.  vi.,  plac.  8. — [Sir  E.  East :  An  adopted  son 
■n      ^'-  may  be  considered  in  the  lic^ht  of  a  purchaser  for  a  valu- 

able  consideration,  as  he  has  thereby  lost  his  inheritance. 
2  W.  J/ac«a^/z/'<7rt's  Principles  of  Hindoo  Law,  183.] — 
Yes,  and  it  is  so  treated  as  settled  law.  Mitacshara,  ch.  i., 
sec.  xi.,  plac.  32.  The  title  oiJagauadhaio  the  inherit- 
ance of  Vencatadry  was  not  affected  by  this  assumed 
second  adoption.  We  submit  that  Vencatadry  could  not 
by  any  second  adoption,  or  by  any  other  act  whatever, 
defeat  the  effect  of  the  contract  of  adoption  entered  into 
between  him  and  the  natural  parents  of  Jaganadha,  in 
consideration  of  which,  he  was  constituted  son  and  sole 
heir  of  Vencatadry,  and  thereby  cut  off  and  deprived  of 
all  possibility  of  title  of  inheritance  from  his  natural 
parents. 

Much  stress  is  laid  on  the  assumption,  that  all  due 
forms  were  used  in  the  adoption  of  Ramanadha  ;  but 
assuming  such  to  have  taken  place,  the  adoption  being 
invalid,  it  had  no  eft'ect  on  the  right  of  Jaganadha,  as 
sole  heir :  the  subsequent  steps,  by  which  it  was  at- 
tempted to  confer  upon  Ramanadha  a  title  to  a  portion 
of  the  property  after  the  decease  of  Vencatadry,  were 
absolutely  nugatory  and  void.  There  was  no  recogni- 
tion of  Ramanadha'' s  title,  by  Jaganadha,  when  he  came 
of  age.  He  can,  therefore,  claim  nothing  beyond  such 
portions  of  property  as  Vencatadry  had  the  power  in 
law  to  dispose  of,  by  an  act,  inter  vivos,  and  absolutely 
confciTed  upon  him  during  his  lifetime. 

II.  In  whom  is  the  right  of  succession  to  Jaganadha\s 
estate  ?     This  question    is  one    of  great  nicety :  the 
(^7;  1  Ben.  Slid.  Dew.  Eep.,  20. 
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claimants  arc  Ramanadha,  in  his  alleged  character  of        1S46. 
second  adopted  son  and  undivided  brother  of  Jaga-     Ru^c^vi 
nadha  ;  Liitchmeputty^  the  adopted  son  of  Jaganadha  ;     atp^'.^ 
and  Atchama^hi^  senior  widow,  who  claims  the  whole    andot .  rs, 
estate  of  Vencatadnj  diGi^  Jaganadha^  her  husband  ha v-     Ktcw.yk 
ing  died  chiklless. 

Assuming  the  second  adoption  of  Ramanadha  to 
be  good,  to  constitute  him  co-heir  with  Jaganadha^ 
the  effect  of  the  subsequent  apportionment  and  divi- 
sion of  the  estate  by  Vencatadrg  completely  severed 
their  joint  interest,  and  prevented  the  possibility  of  a 
mutual  succession.  This  is  the  effect  of  the  apportion- 
ment. Ramanadha,  therefore,  would  only  be  entitled 
to  such  part  of  the  property  as  he  was  put  in  posses- 
sion of  by  Vencatadrij .  If  Jaganadha  and  Ramanadha 
had  been  undivided  brothers,  at  Vencatadrg'' s  death, 
Jaganadha,  as  eldest  son,  would  in  that  event  have  in- 
herited, subject  to  the  right  of  his  brother  living  in  com- 
mensality  with  him.  But  the  facts  in  the  case  show 
the  contrary  of  this  condition  of  things  ;  the  first  act 
of  Ramanadha,  after  Vencatadrg'' s  death,  was  to  claim 
the  share  allotted  to  him  by  Vencatadrg.  Jaganadha 
and  Ramanadha  lived  separately,  and  if  brothers  at 
all,  according  to  the  Ilindoo  law,  were  unquestion- 
ably divided  brothers.  The  evidence  in  the  case  proves 
that ;  and  at  Jaganadha^ s  death,  the  estate  would  de- 
scend either  to  his  adopted  son,  or,  failing  him,  to  his 
widows,  in  preference  to  Ramanadha,  who  can  have  no 
claim.  Lutchmeputtg  was  the  adopted  son  of  Jaga- 
nadha, and  as  such  he  became  entitled  to  succeed  to 
Vencatadrg,  in  preference  to  Atchama,  the  widow,  who 
is  only  entitled  to  maintenance.  The  fact  of  the  adop- 
tion of  Lnlclimeputtg  by  Jaganadha  is  established  by 
the  evidence,  and  is  supported  by  the  necessity  which 
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1S16.  exists  for  such  an  act.  It  was  essential  in  the  state  of 
EuxGAMA  Ja(janadh(is  family.  He  had  no  children  either  by 
^^.p'jj^^^f^  Atchama  (whom  he  had  repudiated  and  lived  apart 
and  others,  from),  or  by  Rungama^  his  favourite  wife.  The  absence 
AxcHAiiA  of  natural  issue,  and  the  existence,  as  it  is  alleged,  of 
EAMAN-.ujnA  pbysical  causes,  rendering  it  impossible  that  he  could 
have  issue,  together  with  the  consequences,  incident, 
according  to  the  Hindoo  religion,  to  a  man  dying 
childless,  render  the  presumption  of  such  adoption 
almost  conclusive.  It  is  laid  down  in  the  DattaJca 
Mlmamsa,  sec.  i.,  plac.  5,  that  heaven  cannot  be  obtained 
by  a  person  destitute  of  male  issue  :  and  again,  that 
male  issue  deliver  the  soul  of  the  parent  from  hell. 
Daija-hlLCiga^  chap,  xi.,  sec.  i.,  plac.  31.  Steele^ s  Law  and 
Custom  of  Castes,  48.  These  considerations  would 
have  induced  Jaganadha  to  seek  for  a  male  infant  to 
adopt ;  and  accordingly  there  is  abundant  evidence, 
that,  in  conjunction  with  his  wife  Rimgama^  he  did 
adopt  LutchmepuUg^  and  duly  performed  the  ceremo- 
nies on  such  occasion.  He  formally  adopted  him  in 
1819.  It  was  not  essential  that  he  should  communi- 
cate such  fact  to  the  Government  authorities  at  the 
time  of  such  adoption.  Alank  3Ianjari\.  Faker  Chand 
SarJcar  (a).  Sutherland's  Synopsis,  p.  218.  Though 
notice  of  such  an  event  is  sometimes  given,  it  is  only  to 
give  publicity  to  the  act.  He  afterwards  introduced 
such  son  to  the  Collector,  as  his  son.  He  was  brought 
up  at  Jaganadha'' s  house,  as  his  son.  The  Eespondents 
Ramaaadha  and  .4  Mrt??«a  endeavour,  however,  to  avoid 
the  consequence  of  the  adoption  of  Lutchneputty,  it 
being  destructive  of  the  titles  they  have  respectively 
bet  up.  They  deny  that  any  ceremonies  of  adoption 
were  ever  actually  performed ;  or,  if  they  were,  they 
{a)  o  Beu.  Slid.  Dew.  Hep.,  356. 
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insist  tliat  tlioy  were  inoffectual.  Aichama  objects  to  I'^^f^- 
the  validity  of  the  adoption  on  two  grounds  :  frs!,  if  tlie  PaNOAMA 
ceremonies  were  performed  without  her  participation  atcii\m\ 
and  concurrence,  as  the  senior  wife,  they  were  of  no  of-  '^'"^  others, 
feet ;  and  secondly ,  that  supposing  her  exclusion  from  the  Atchama 
participation  constituted  no  objection,  yet  that  there  r^uivxadha 
being  male  children  eligible  for  adoption  in  the  Vassa- 
reddij  family,  Jaganadha  could  not  legally  adopt  LutcJi- 
meputtji,  as  he  Avas  of  a  difforent  gotriim,  or  family. 
Ramanadha  also  objects  to  its  validity  upon  this  last 
ground.  Neither  of  these  objections  can  prevail.  In 
the  first  place,  the  adoption  of  a  son  being  a  duty  en- 
joined by  the  Hindoo  religion  for  the  spiritual  welfare 
of  the  childless  man,  there  is  no  authority  to  be  found 
in' the  Hindoo  law  which  precludes  him  from  making 
that  adoption,  without  the  consent  or  co-operation  of 
his  wife.  Adoption  is  the  act  of  the  husband  alone  ; 
the  wife's  assent  is  not  requisite.  1  Strange' s  Hindoo 
Law,  78.  (2nd  edit.)  3  (Meh,  Dig.,  244.  AlanJc  Man- 
jarl  V.  Faker  Chand  Sarkar  («).  The  wife  may,  if 
required,  join  in  the  performance  of  the  ceremonies 
of  adoption,  but  the  act  is  that  of  the  husband  alone. 
Here  llungama  did  join  in  tlie  performance  of  the 
ceremonies  :  the  assent  or  co-operation  of  Aichama  was 
not  required.  The  distinction  between  a  first,  or  senior 
wife,  and  a  second  wife,  is  one  of  caste  only,  not  of 
seniority.  Daija-hhaga^  ch.  xi.,  sec.  i.,  plac.  47.  But 
here  both  the  wives  were  of  the  Soodra  caste,  where  no 
distinction  prevails.  In  the  circumstances  of  the  case, 
it  was  impossible  to  have  obtained  the  concurrence  of 
A  tchama,  to  the  adoption.  She  was  repudiated  by  her 
husband,  and  in  a  state  of  hostility  to  him.  If  she 
refused  to  consent,  he  would  die  childless.  The  Hindoo 
{a)  o  Ben.  Sud.  Dew.  Rep.,  3.:>G. 
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1846.  law  seems  to  have  anticipated  this  state  of  tilings,  and 
Eu-voAMA  provided  for  it  by  vesting  the  right  absolutely  in  the 
Atch\ma  busband.  Neither  can  the  other  objection,  assigned  by 
and  others,  Ramauadka  and  Atchama^  that  "there  were  eligible  ob- 
Atchama  jects  of  the  Vassareddy  family,  which  the  law  required 
RAM\x-\.r)H\  f^^^f^i^ac^/ia  to  give  a  preference  to  in  adopting,  for 
avoiding  the  adoption,  prevail.  Jaganadha  was  a  Soo- 
dra,  and  so  was  LutchmepuUijy  and  might,  by  the  Hin- 
doo law,  be  the  object  of  adoption,  without  reference  to 
^o^fn/7W  or  family.  Z>aifzf.  J//w.,  sec.  ii.,  plac.  18,  74.  The 
only  tenable  claims  are  those  of  the  widows  to  main- 
tenance.— [Mr.  Pemherton  Leigh  :  If  Lutchmeputty'' s 
title,  as  adopted  son  fails,  do  you  fall  upon  Jaganadha' s 
Will  ?] — -Whether  an  Hindoo  can  make  a  Will,  in  the 
sense  understood  by  an  English  testamentary  disposi- 
tion, is  still  a  mooted  point.  In  Baboo  JanoJcey  Doss 
V.  Bindahun  Doss  (a),  this  Court,  without  deciding  in 
favour  of  a  Will,  made  by  a  Hindoo,  domiciled  at  Be- 
nares, held  that  there  were  not  the  necessary  parties, 
to  enable  the  Court  to  make  a  decree.  We  do  not  rely 
upon  the  Will. — [Mr.  Pemherton  Leigh :  Supposing 
Lutchmeputty  out  of  the  case,  you  then  claim  for  Run- 
gama  ?~\ — Yes,  she  and  Atchama,  as  the  two  widows, 
would  take  as  co-heiresses.  The  title  of  a  widow  of 
a  deceased  Hindoo,  without  issue,  male  or  adopted,  is 
only  to  a  life  estate.  Keerut  Sing  v.  Koolahul  Sing 
(b),  and  the  authorities  there  cited.  3Iohnn  Lai  Khan  v. 
Ranee  Siroomunnee  (c).  The  Sadder  Court's  decree, 
therefore,  is  altogether  vvTong,  for  they  ought,  if  they 
rejected  the  claim  of  Lutchmeputty,  to  have  admitted 
Rungamx  '^'\^  Atchania,  as  the  widows  of  Jaganadha,io 

(a)  3  Moore's  Ind.  App.  Cases,  175. 

(b)  2  Moore's  Incl.  App.  Cases,  331. 
U)  2  Ben.  Slid.  Dew.  Eop.,  32. 
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succeed  equally  to  the  property  in  question.  F.  Mac-        ^^^^• 
7iag}iten''s  Cons,  on  Hindoo  Law,  C.  Rungama 

V. 

Mr.    Wi(/raj7i,  Q.  C,   Mr.  ^.  J.  Lloyd,   and  Mr.    aud  others, 

Edmund  F.  Moore,  for  A  tchama,  the  Eespondent     .  ^"^ 

'  ^    '  ^  Atchama 

in  the  first,  and  Appellant  in  the  second,  Ap- 
peal; and  also  for  the  Eespondent,  Futtoory 
Caly  Doss. 

I.  To  the  extent  of  Ramanadhci's  claim  to  the  suc- 
cession, the  interest  of  Atchama  is  concurrent  with 
Lutchmeputty .  First,  The  adoption  of  Ramanadha  is 
not  proved.  We  take  the  arguments  used  on  behalf  of 
the  Appellant  Lutchmeputty,  and  insist  that  such  alleged 
adoption  was  insufficient  and  invalid.  2  W.  Mac- 
naghten,  200.  Secondly,  If  the  adoption  of  a  second 
son,  in  the  lifetime  of  a  son  previously  adopted,  could  be 
valid  by  the  Hindoo  law,  Vencatadry,  by  reason  of  the 
special  contract,  under  which  Jaganadha  had  been  given 
to  him  in  adoption,  was  incompetent  to  make  such  se- 
cond adoption.  The  attempt  to  make  a  second  adop- 
tion would  be  a  fraudulent  evasion  of  this  contract,  and, 
as  such,  void.  Ko  person,  therefore,  claiming  through 
Vencatadry,  could  take  advantage  of  such  a  violation  of 
the  orginal  contract.  By  the  adoption,  Jaganadha's 
status  became  changed ;  he  gave  up  the  inheritance  to 
his  natural  parents,  and  the  rights  which  flow  from 
that  relation,  and  became,  according  to  the  Hindoo 
law,  to  all  intents  and  purposes,  the  son  of  his  adop- 
tive father.  How  then  can  it  be  argued,  that  it  is 
competent  for  Vencatadry,  by  a  voluntary  act,  after 
having  placed  Jaganadha  in  that  position,  to  defeat  his 
own  act,  and  the  just  claims  and  expectations  of  the 
adopted  son  ?  At  all  events,  the  second  adopted  son 
could  acquire  no  right  of  inheritance,  to  the  prejudice 

VOL.    IV.  K 
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of  the  first.  But  even  assuming  tliese  positions  to 
be  untenable,  we  submit  that  Jaganadlm  and  Rama- 
Atch\m\  '^^(f'dha^  at  the  time  of  the  death  of  the  former,  were 
aud  others,  t^q^  living  as  undivided  brothers.  They  had  separate 
Atchama  possessions  of  lands  and  houses,  Mltacsliara^  ch.  ii., 
Eamaxadha  ^^^'  ^ii->  P^^^-  I5  ^5  ^^^  lived  apart,  which  is  a  con- 
clusive test  of  a  divided  Hindoo  family.  1  Strange' s 
Hindoo  Law,  225,  227.  (2nd  edit.)  A  division  of 
l^roperty  having  been  made,  that  was  all  that  the  Hin- 
doo law  required,  to  make  them  divided  brothers,  so 
that  no  mutual  right  of  inheritance  could  subsist  be- 
tween them.  The  opinion  given  by  the  Pundits^  upon 
this  point,  was  upon  a  misrepresentation  of  the  true 
facts  of  the  case.  The  Sudder  Court,  in  putting  the 
question  to  them,  ti'cated  Jaganadlm  as  having  had  the 
whole  estate,  aud  suppressed  the  fact,  that  the  divi- 
sion was  perfected  by  Ramanadha  taking  possession 
and  managing  his  share  of  the  property.  Had  the 
facts  been  correctly  stated,  the  opinion  of  the  Pundits 
must  have  been  the  other  way,  and  the  Sudder  Court 
would  have  decided  in  favour  of  the  division. — [Mr. 
Pemberton  Leigh :  A  question  arises,  whether  Rama- 
nadha^ s  adoption  has  not  been  confirmed  by  Jaga- 
nadhcCs  acquiescing,  after  he  came  of  age,  in  the  par- 
tition made  by  his  father, — whether  such  confirmation 
is  not  equivalent  to  previous  assent?] — %Xo  implied 
acquiescence  could  make  such  adoption  legal.  The 
partition  by  Vencatadnj  was  made  on  the  presumption 
that  Ramanadha  was  well  adopted,  as  the  second  son, 
and  so  entitled  to  succeed,  with  the  fii'st  son,  to  the 
estates  of  his  father.  The  division  between  them  was 
made  under  the  en'oneous  supposition  of  their  legal 
rights,  as  heirs  of  Vencatadrij.  It  was  not  intended 
to  create   any  new  or  independent  right  on  Rama- 
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nadhci's  part.     Jarjnnadha  acqiiicscccl  in  tlic  division,  to        ^'^"^^• 
avoid  his  father's  displeasure,  for  immediately  after  his     Rungama 
death,  he  claimed  the  whole  estate,  as  sole  heir.  Atch\ma 

II.  The  alleged  right  of  Lutchmeputty  to  succeed  to  imd  others, 
Jaganadha's  estate,  is  not  well  founded  :  the  evidence  Atchama 
proves  that  no  such  adoption,  as  he  insists  on,  ever  took  ram^adha 
place.  The  story  of  the  adoption  is  altogether  incre- 
dible :  what  satisfactory  explanation  can  be  offered 
for  the  long  delay  between  Jaganadha's  death  and 
the  starting  of  this  claim  ? — [Lord  La7igdale  :  Rim- 
gama  sa3"s  she  was  a  secluded  woman,  and  deceived  by 
Ramanadha.^ — The  onus  of  proof  is  on  Lutchmeputty  : 
he  must  prove  that  he  was  adopted.  The  evidence 
adduced  in  sujtport  of  his  adoption  was  considered,  by 
both  Courts  in  India,  unworthy  of  credit.  The  great- 
est strictness  in  evidence  is  required  to  prove  an  adop- 
tion, in  a  Hindoo  family.  Sootrugun  Sutputty  v.  Sabitra 
Dye  (a).  The  conclusion  of  the  Provincial  Court, 
after  a  full  and  impartial  investigation,  was,  that, 
under  the  circumstances,  the  presumption  was  against 
such  adoption.  It  is  impossible  for  any  Court  of 
Justice  to  say  which  is  most  conclusive,  the  testimony 
of  the  Plaintiff's  or  the  Eespondent's  witnesses,  or 
to  admit  Mr.  Roberts'' s  vague  impressions  to  amount 
to  proof.  It  was  no  more  than  his  impression 
of  a  circumstance:  it  is  no  evidence  of  the  fact. 
There  are  two  concurring  decisions  in  our  favour,  and 
the  Appellant  asks  this  Court  to  disturb  these  verdicts 
of  the  native  Courts  in  India,  made  when  the  oppor- 
tunity was  afforded  of  personally  seeing  and  cross- 
examining  the  witnesses.  A  Court  of  Common  Law, 
in  this  country,  would  not  grant  a  new  trial,  in  such 

{a)  2  Knapp's  V.  C.  Cases,  287. 
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1846.        circumstances ;    and  tliis  is  the  rule  by  which  this 
EuNGAMA    Court  has  heretofore  been  governed :   they  will  not 
Atchama     qi-iestion  the  accuracy  of  the  finding  of  the  Native 
and  others,     Courts,   upon  a  mere  question  of  fact,   unless  there 
Atchama     appears  some  clear  distinct  point,  in  which  the  Court 
EamaSadha  ^'^^  wrong ;   even  though  doubts  may  be  entertained. 
Baboo  TJlruck  Sing  v.  Beny  Persad  (a).     Such  adoption 
would,  however,  if  it  had  taken  place,  be  invalid  in 
law.     First.  It  could  not  be  made  without  Atchama' s 
concurrence.      It  is  laid  down  in  the  Hindoo  law- 
books, that  adoption  should  be  in  concert  with  the 
wife.     It  is  admitted  by  Rungama^  that  Atchama  did 
not  assent  to  it,  and  that  she  only  joined  with  Jaga- 
nadha^  in  the  adoption.     This  was  a  fatal  omission. 
It  is  said,  however,  that  the  concurrence  of  A  tchama 
was  impossible,  for  that  she  was  absent  from  her  hus- 
band, and  at  variance  with  him.     This  is  no  answer. 
ISTothing  short  of  actual  infidelity  would  deprive  her  of 
her  rights,  as  a  wife.     1  Strange' s  Hindoo  Law,  136. 
(2nd  edit.)     Then  Lutchrnejmtty  is  taken  from  another 
gotrum  or  family ;   that  also  would  render  his  adop- 
tion invalid :  there  were  boys  of  the  Vassareddg  family, 
eligible  to  be  taken  in  adoption,  if  required. 

The  claims  of  Ramanadha  and  Lutchmejmtty  being 
disposed  of,  Atchama  became,  according  to  the  Hindoo 
law,  and  the  custom  prevailing  in  Madras.,  as  the 
senior  widow  of  Jaganadha,  who  died  without  issue, 
entitled  to  succeed  to  all  his  estate,  both  real  and 
personal.  She  does  not  claim  under  the  Will,  made 
in  her  favour  by  Jaganadha. — [~Mr.  Pemhcrton  Leigh  : 
Does  she  take  the  estate  absolutely,  or  for  life  only  ?] 
— She  has  only  a  life  estate.     Keerut  Sing  v.  Koolahul 

1  {a)  2  Knai^p's  P.  C.  Cases,  265. 
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Sing  {a).     Eunrjama  being  the  junior  widow,  her  claim  ^^'^^^• 

to  participate  ^Yiih.  Atcham a,  in  the  succession,  is  inacl-  Kuxgama 

missible.     Her  title,  if  any,  would  be  to  succeed  at  ATCHA>rA 

Atchama' s  ^e^fh.  and  others, 

and 

Lastly,  The  Eespondent,  Pattoonj  Cahj  Doss,  was  Atchama 
improperly  made  a  party  to  the  suit,  and  the  Appeal  r.vmaxadha 
ought  to  be  dismissed,  as  against  him,  with  costs.  Xo 
relief  was  prayed  against  him.  and  the  charges  of 
confederacy  and  combination  by  him  with  Ramanadha 
were  unsupported  by  evidence.  The  sole  object  of 
making  him  a  Defendant  was  to  shut  out  his  testi- 
mony. In  A  ttwood  V.  Small  (i),  the  Ilouse  of  Lords 
held,  that  it  was  a  point  which  strongly  prejudiced 
the  claim  of  the  Plaintiff,  because  it  shut  out  evidence 
which  ought  to  have  been  placed  before  the  Court. 

Mr.  Stuart,  Q.  C,  Mr.  ./.  Parker,  Q.C.,  and  Mr. 
Goodeve,  for  Ramanadha,  Respondent  in  both 
Appeals. 

We  contend  that  Ramanadha  is  entitled  to  the  suc- 
cession of  Vencatadr//  and  Jaganadlia.  This  claim  is 
founded,  first,  as  the  second  adopted  son  of  Vencatadr g ; 
and,  secondly,  as  undivided  brother  of  Jaganadha.  His 
interests  are  adverse  to  the  claims  of  Lutchmeputty,  and 
the  two  widows,  Atchama  and  Rimgama. 

I.  It  cannot  now  be  contended,  as  far  as  ceremonies 
constitute  adoption,  that  this  Respondent  was  not 
adopted  by  yencatadry.  His  legal  adoption  was  clearly 
proved  in  the  suit,  instituted  by  him  against  Jaga- 
nadha. But  the  other  claimants  say  that,  admitting 
that  he  was  adopted,  yet  that  a  second  adoption,  in 
the  lifetime  of  the  first  adopted  son,  was  an  illegal  act, 

{a)  2  Moore's  Ind.  App.  Cases,  331. 
{h)  6  Clk.  &   Fin.  233. 
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1846.  ^  j^n(|  of  .no  avail ;  and  that,  luicler  the  conditious  con- 
EuxGAMA  tained  in  the  deed  executed  by  Veucatadnj  upon  Jcifja- 
Atchama  nadha^s  adoption,  he  was  absolutely  precluded  from 
and  others,  adopting  another  son,  inasmuch  as  it  would  prejudice 
ATCH.U1A  the  rights  of  Jarjanadha.  Neither  of  these  objections 
KA.MA>-ADnA  can  preyail.  Ey  the  Hindoo  law  and  custom  pre- 
Auiling  in  that  part  of  India  where  the  Ymsarcddij 
estates  are  situate,  a  second  adoption,  by  the  great 
Zemindars^  is  allowed.  The  opinion  of  the  Hindoo 
law-officers,  after  a  careful  investigation,  was  de- 
cidedly in  favour  of  the  legality  of  such  adoption,  and 
their  exposition  of  the  law  was  received  and  acted  on, 
by  the  Sudder  Court.  That  Court  came  to  the  conclu- 
sion, that  there  was,  de  facto ^  an  adoption,  and  that 
Vencatadry  had  power,  dc  jure,  to  make  a  second 
adoption,  though  in  the  lifetime  of  his  first  adopted 
son.  Both  Lutchmcputty  and  Atchama  admit,  as  a 
proposition,  that  Vencatadry  might  have  adopted  a 
second  son  ;  but  they  say  that  it  could  only  be  for 
the  purpose  of  substitution,  and  not  to  make  him 
a  co-heir.  It  has,  however,  been  decided  by  the 
Court,  in  India,  in  Gooreepershaud  Rai  v.  Mussummaut 
Jrpnala  (a),  that  a  man,  having  adopted  a  son,  in  con- 
currence with  one  ^vife,  could  legally  authorise  an- 
other wife  to  adopt  a  second  son.  So  in  the  case  of 
Shamcliiuider  and  another  v.  Narayni  DibeJi  {b\  a  second 
adoption,  in  the  lifetime  of  the  first  son,  was  upheld. 
This  principle  of  law  is  recognised  by  writers  of  esta- 
blished authority  :  1  Strange' s  Hindoo  Law,  78.  (2nd 
edit.)  2  Strange' s  Hindoo  Law,  85.  (Snd  edit.)  Colebr. 
Dig.,  284,  295.  As,  therefore,  the  Hindoo  laAv  sanc- 
tioned such  second  adoption,  there  was  nothing  in  the 

[a)  2  Ben.  Sud.  Dew.  Kep.,  136.     {h)  1  Ben.  Sud.  Dew.  Kep.,  209. 
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dood,  executed  by  VencafaJr?/,  which  woiihl  incapacitate       '^■'^->^- 
him  from  adopting  Ramanadha.     The  restrictive  words     Euxg-ajma 
are,  "  I  have  it  not  in  my  power,  on  any  account  what-     y\_TCHAM4. 
ever,  to  make  the  property  to  any  other  person."  This    and  others, 
insti-ument  has  no  reference  to  the  right  of  Vencatadrfj     At'chama 
to  adopt  another  son.     Now,  the  adoption   of  another  £^,j,^-^ha 
son  is  not  the  making  over  the   property    to  another. 
Ramanadha^  as  co-heir  with  Jaganadha^  from  the  time 
of  his  adoption,  had  an  inalienable  and  indefeasible 
right  to  the  Zemiadarij  property.     This  deed,  in  fact, 
is   a   mere    voluntary    settlement. — []\Ir.    Pemherton 
Le'ujh  '.  Is  it  a  settlement  at  all  ?     Is  it  not  a  declara- 
tion of  what  he  considered  to  be  the,  effect  of  the  adop- 
tion of  Jaganadha  ?J^r-When  he  adopted  the  first  son, 
and  made  the  deed,  he  no  doubt  considered  him  as 
liis  heir ;  but  it  does  not  follow,  but  that  there  may 
be  a  co-heir  afterwards.     Suppose  Vencatadry^  subse- 
quently,  had   a  sou   born  in  wedlock,   what   would 
have  been  the  effect  of  the  deed  ?     It  would  have 
been  clearly   inoperative. — [~Sir  E.  Ryan  :  As  to  the 
ancestral  estate,  he  had  no  power  of  disposing  of  it.] 
— In  this  case,  there  was  acquired  as  well  as  ancestral 
property  ;  and  the  acquired  property,  it  cannot  be  dis- 
puted, he  had  power  to  alienate,  in  favour  of  Rama- 
nadha.    The  opinions  of  the  Pundits   are  conclusive, 
that  among  the  Hindoos,  in  case   of  a  plurality  of 
natural  offspring,  all  the  sons  possess  a  joint  right  of 
succession,  which,   on  failure  of  an  effectual  division, 
devolves  on  the  survivors,  in  the  same  manner  as  a 
joint  tenancy  in  England.     Adoption  places  the  party 
on  the  same  footing  as  the  natural  ott'spring  of  per- 
sons adopting.     The  legal  effect  of  the  adoption  of 
Ramanadha  was  conferring  on  him,   conjointly  with 
Jaganadha^  the  right  of  succession  to  the  whole  pro- 


V. 
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1846.  perty,  ancestral  as  well  as  acquired,  of  Vencatudri/^ 
EcxGAMA  tlieir  adoptive  father.  In  case,  therefore,  of  the  death 
ATcn\.Mv  ^^  ^^®  -^^^^  adojjted  son,  in  the  other's  lifetime,  Rama- 
aud  others,  nad/ia,  as  the  survivor,  would  succeed  to  the  entirety, 
Atcilvma  being  the  representative  both  of  his  adoptive  father, 
and  also  of  his  brother.  The  course  pursued  by  Jaga- 
nadha^  when  he  came  of  age,  in  acquiescing  and  re- 
cognising Ramanadha' s  adoption,  make  it  fraudulent 
for  him  now  to  raise  a  claim  inconistent  with  his  for- 
mer conduct.  He  treated  Ramanadha  as  his  brother, 
and  as  such  entitled  to  half  the  property. 

II.  Jaganadha  and  Ramanadha  were  undivided  bro- 
thers, and  upon  the  death  of  Jaganadha^  without  chil- 
dreUj  Ramanadha  would  take  the  whole  estate,  to  the 
exclusion  of  Aichama.  But  independently  of  his  title, 
by  survivorship,  Ramanadha  was  entitled  to  that  portion 
of  the  Vassareddy  property  which  was  allotted  to  him 
by  the  settlement  made  by  Vencatadrjj.  The  proj)osi- 
tiou  of  the  Appellants  is,  that,  admitting  Ramanadha 
was  a  brother,  they  became,  by  the  acts  of  their  father, 
and  their  own  concurrence,  divided  brothers.  We  admit 
there  was  an  allotment,  but  that  did  not  amount  to  such 
a  division  as  is  required,  by  the  Hindoo  law,  to  con- 
stitute them  divided  brothers.  The  Judgment  of  the 
Siidder  Court  is  founded  upon  the  opinion  of  the  law- 
officers,  with  reference  to  the  acts  of  VencoJadty,  in 
his  lifetime,  and  the  arrangement  of  his  property, — 
acts,  however,  which  are  insisted  upon  by  the  Appel- 
lants, as  showing  that  they  were  divided  brothers. 
This  is  upon  a  misapprehension  of  the  principles  of 
the  Hindoo  law,  as  applying  to  the  facts  of  the  case. 
The  arrangement  made  by  Vencatadry  amounts  to  no 
more  than  an  agreement  to  divide  ;  but  an  agreement 
to  divide  property  is  not  effectual,  unless  the  agree- 


Eamanadha 
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mont  bo  executed  by  an  actual  division.  Eamanadha  ^846. 
could  not  bd  bound  by  it :  until  lie  got  possession  of  Ruxgama 
his  share  in  severalty,  he  was  not  a  divided  brother.  atcha.ma 
It  was  an  executory  agreement  only.  Such  division  and  others, 
should  have  embraced  the  whole  property;  and  if  Atchama 
there  was  reserved  a  part  of  the  property,  subject  to 
the  rules  of  inheritance,  as  between  the  two  brothers, 
that  is  evidence  that  they  were  undivided  brothers. 

Independently  of  his  title,  by  adoption  or  survivor- 
ship, Ramanadha  is  entitled  to  that  portion  of  the 
Vassareddi/  property  which  was  allotted  to  him  under 
the  settlement  made  by  Vencatadry.  He  is,  moreover, 
the  nearest  relation  to  Vencatadry  and  Jaganadha  ; 
and,  as  such,  entitled,  by  virtue  of  relationship,  to  the 
succession.  We  do  not  rely  upon  the  Will  made  by 
Jaganadha^  in  his  fav^our :  for  the  whole  inheritance 
devolved  upon  Ramanadha.  The  claim  of  Liitchme- 
putty^  as  the  adopted  son  of  Jaganadha^  is  without 
foundation.  It  was  clearly  established  by  the  evidence 
in  the  suit,  that  he  was  not  adopted  by  him.  Even 
if  j)roved,  it  was  illegal,  under  the  circumstances  of 
the  case,  and  particularly  by  reason  of  the  want  oi 
concurrence  by  Atchama^  to  confer  on  Lutchncputty 
any  right  of  succession. 

Mr.  Kindersley  in  reply. 

The  Eight  Hon.  T.  Pemberton  Leigh  : 

The  question  in  these  Appeals  relates  to  a  very  large     29th  Feb., 
property  in  the  ISTorthern  Circars^  which,  in  the  year       }^^^ 
1798,  belonged  to  a  Zemindar^  named  Vencatadry. 

Vencatadry,  being  childless,  on  the  2nd  of  April 
1798,  adopted,  as  his  son,  a  boy  named  Jaganadha. 
On  this  occasion  he  signed  a  paper,  bearing  date  the 
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Vtli  of  April  1798.     lu  this  paper,  after  reciting  the 
adoption,  he  proceeds  to  say,  "  Therefore,  be  it  believed, 
Atchama     ^^^^^  I  ^^^'^  executed  this,  my  tutelar  deity  bearing 
and  others,    -syituess,  that  Jagcmadha  Naidoo  is  huckdar^  or  heii*,  to 
AxcHAMA     my  Zemindanj,  mirasy,  to  my  wealth  and  debts ;  and 
EamaI-adha  t^^t  I  ^^^'^  ^^  ^^^  ^^  "^y  po^^er,  on  any  account  what- 
ever, to  make  over  (the  same)  to  any  other  person 
besides  him  {Jaganadha  Naidoo).'''' 

Of  the  fact,  or  the  validity  of  this  adoption,  no 
question  is  made.  He  afterwards  became  desirous 
of  adopting  another  boy,  named  Ramanadha^  and  of 
dividing  his  property  between  them.  It  is  said  by  the 
Appellants,  and  many  witnesses  have  sworn,  that  he 
consulted  certain  Pundits^  as  to  the  validity  of  a  second 
adoj^tion,  and  was  advised  by  them  that  a  second  adop- 
tion could  not  be  legally  made. 

It  was  contended  by  the  Appellants,  that  upon  the 
whole  evidence  it  was  to  be  inferred  that,  in  consequence 
of  this  opinion,  although  he  brought  up  Ramanadha 
as  his  son,  he  never  adopted  him  with  those  religious 
ceremonies  which  were  necessary,  in  order  to  consti- 
tute a  valid  adoption,  according  to  the  Hindoo  law. 
We  have  no  doubt,  however,  that  he  did  whatever 
was  necessar}'  to  constitute  a  valid  adoption,  if  such 
second  adoption  could,  by  the  Hindoo  law,  be  valid. 

This  last  adoption  took  place  in  1807.  Various 
steps  seem  to  have  been  taken  by  Vencatadry^  dui'ing 
the  minority  of  both  these  boys,  with  a  view  to  divide 
his  property  between  them. 

In  1815,  Jaganadha  attained  the  age  of  eighteen, 
when,  by  the  Hindoo  law,  he  came  of  age.  After 
this,  in  1816,  Veiicatadry  made  a  new  division,  between 
his  two  sons,  Ramanadha  being  still  under  age,  and,  as 
it  seems,  about  nine  years  old.     Jaganoxlha  took  posses- 
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sion  of  the  property  so  allotted  to  him  ;  aucl  Venca-  ^^^6- 
tadn/  seems  to  have  remaiued  in  possession  of  what  Euxgama 
was  allotted  to  Ramanadha.  In  the  course  of  the  year  atchama 
181 G,  Vencatadry  (iiQ^i.  J"</ya/z«t//i«  claimed  the  whole  and  others, 
of  the  property  of  Vencatadnj^  alleging  that  the  adop-  Atchama 
tion  of  Ramanadha  was  invalid,  and  at  all  events  did  exmaI-adha 
not  constitute  him  a  co-heir. 

Much  dispute  took  place  upon  this  subject,  and 
various  proceedings  were  had  before  the  Board  of 
Revenue,  which  had  seized  a  large  portion  of  the  pro- 
perty, for  payment  of  arrears  of  revenue.  Suits  were 
instituted  for  the  purpose  of  determining  the  rights  of 
the  parties,  into  the  particulars  of  which  it  is  not 
necessary  to  enter. 

The  first  of  the  suits,  now  in  controversy,  began  in 
1820,  being  a  suit  instituted  by  Ramanadha  against 
Jaganadha,  to  establish  his  right  to  that  portion  of 
the  property  which  had  been  allotted  to  him  in  his 
character  of  adopted  son,  by  Vencatadnj.  This  suit 
was  still  pending  when  Jaganadha  died. 

In  1821,  a  decision  was  pronounced  against  Rama- 
nadha,  from  which,  however,  he  appealed ;  and  be- 
fore the  appeal  had  been  heard,  and  on  the  28th  of 
February  1825,  Jaganadha  died.  He  left  no  natural 
born  issue,  but  two  wives,  Rungama  and  Atchama^ 
and  a  boy  who  had  been  brought  up  in  his  house, 
and  who  is  said  to  be  his  adopted  son,  named  Lutch- 
meputtg. 

The  question  then  arose,  who  Avas  entitled  to  suc- 
ceed to  the  estate  of  Jaganadha;  the  question  of 
what  the  estate  of  Jaganadha  consisted,  that  is,  whe- 
ther he  was  entitled  to  the  whole,  or  only  half  of  the 
estate  of  Vcncaiadrg,  still  remaining  unsettled.  With 
respect  to  the  right  of  succession  to  Jagcmadha,   it  is 
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1846.  not  disputed  tliat,   if  lie  left  a  son,  whether  natural 

EuxcvMA  born,  or  legally  adopted,  such  son  would   be  entitled 

A^/'     .  to  succeed.     That  if  he  left  no  son,  but  an  undivided 

and  others,  brother,   such  brother  vrould  be  entitled  to  succeed. 

Atchama  That  if  he   left   no   son,  nor  undivided  brother,  the 

-D      ^'  widow,  or  one  of  the  widows,  would  be  entitled  to 

EAilAXADHA  '  ' 

succeed. 

On  the  death  of  Jaganadha^  Ramanadha  set  up  a 
title  to  the  whole  estate  of  Vencatadry^  alleging  (not 
very  consistently  with  his  former  claim),  that  he  and 
Jaganadha  were  undivided  brothers,  and  that  Jag%- 
nadha  had  left  no  issue,  natui-al  born  or  adopted. 

Paingama  at  first  acquiesced  in  the  claim  of  Rama- 
nadha^ it  being  alleged  by  her  that  she  was  deceived 
by  Ramanadha^  who  got  authority  to  act  for  her,  while 
it  is  alleged  by  other  of  the  parties  that  she  colluded 
with.  him. 

Lutchmeputty  was  a  child  of  about  six  years  old, 
and  no  claim  was  brought  forward  on  his  behalf. 
Atchama^  however,  instituted  a  suit,  claiming  the  whole 
of  the  estate  of  Jaganadha^  and  insisted  that  she  was 
entitled  to  inherit.  Afterwards,  Ramanadha  and  Run- 
gama  having  quarrelled,  the  claim  of  Lutchmeputty 
was  advanced.  After  long  litigation,  with  various 
fortune,  in  the  Indian  Courts,  the  Sudder  Adawlut 
decided  that  Jaganadha  and  Ramanadha  were  undi- 
vided brothers ;  and.  that  Lutchmeputty  .^as  not  the 
adopted  son  of  Jaganadha  ;  that  consequently  Rama- 
nadha was  entitled  to  the  whole  inheritance  which  had 
come  from  Veacatadry ;  and  against  this  decree  the 
present  appeals  are  brought. 

The  question  for  our  decision  relate,  first,  to  the 
estate  of  Vciicatadry ;  and,  secondly,  to  the  succession 
of  Jaganadha. 
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Tlie  conflicting   parties  are, — First,  Lutchmcjmtlij^        i^-i^- 
who  claims  the  whole  inheritance  which  came  from  Veii-     Eu>'gama 
catadry^  on  the  ground  that  Jaganadha  was  the  only      \tch\ma 
adopted  son  of  Vencatadr?/,  and  that  he,  LufchinepuUf/,    ^^^"^  othera, 
is  the  adopted  son  of  Jaganadha.    Secondly,  A  tchama,     Atchama 
who  insists  that  Lutchmeputtij  was  not  well  adopted,  hvmanu)ha 
and  that  she,  as  eldest  widow,  is  entitled  to  succeed  to 
the   inheritance   of   Jaganadha.      Thirdly,  Rungama, 
who  maintains  the  case  of  Lutchmeputti/^  but  insists, 
that  if  he  is  not  the  adopted  son,  she  is  entitled  to 
share  with  Atchama^  in  the  succession  of  Jaganadha. 
Lastly.  Ramanadhaj  who  maintains  the  decree  as  it 
stands. 

A  further  question  is  made,  in  which  all  the  other 
parties  concur  in  contending  against  Ramanadha  ;  that 
if  he  was  well  adopted,  and,  therefore,  a  brother  of 
Jaganadha^  they  were  divided,  and  not  undivided,  bro- 
thers; and,  therefore,  though  Ramanadha  might  be 
entitled  to  his  share  of  Vencatadrg''s  property,  he  can 
have  no  right  of  succession  to  Jaganadha^ s. 

As  far  as  concerns  Ramanadha,  his  whole  title  de- 
pends on  the  validity  of  his  adoption.     If  he  was  not 
well  adopted,  he  was  neither  a  co-heir  with  Jaganadha^ 
not  heir  to  Jaganadha. 

The  first  question,  therefore,  is,  as  to  the  validity  of 
a  second  adoption,  the  first  adopted  son  still  existing, 
and  remaining  in  possession  of  his  character  of  a 
son. 

This  appears  to  have  been  long  a  point  of  great 
doubt  in  Hindoo  law,  and  is  stated  by  the  Judges  in 
this  case,  to  be  unsettled. 

Three  classes  of  authority  have  been  refen-ed  to  : — 
First,  The  opinions  of  the  Piuidits,  appearing  in  the 
course  of  the  proceedings ;  Secondly,  The  native  au- 
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-  il^-!l-      thorities,  as  found  in  the  Hindoo  treatises  ;  and  Thirdly, 
EuxGA.MA     The  European  authorities. 

ArcHA^rA         First.  As  to  the  Pundits  ;  there  is  considerable  dif- 

aud  others,    fgi-euce  of  Opinion  amongst  them.     If  the  Appellant's 

Atchama     evidence  is  to  be  believed,  a  number  of   Puadits^  and 

EAMA^^AD^A  learned  men,  gave  tlieir  opinion  against  the  validity  of 

the  adoption,  to    Vencatadry,  in  his  lifetime,  and  this 

at  a  period  when  their  bias  would  probably  be,   to 

favour  the  wishes  of  the  powerful  Raja  who  consulted 

them. 

On  the  death  of  Vencatadrij^  there  is  a  certificate 
signed  by  140  Brahmins,  that  the  adoption  of  Rama- 
nadha  was  invalid.  But  as  this  was  an  opinion  pro- 
duced by  Jaganadha^  then  in  possession  of  the  estate, 
but  little  weight  is  due  to  it. 

On  the  other  hand,  in  1818,  before  the  institution 
of  the  suit,  by  Ramanadha^  the  Northern  Provincial 
Court  took  the  opinion  of  their  own  Pundit,  and  of 
the  Pundits  of  the  Centre  and  Southern  Division  of 
the  Courts,  on  these  questions  : — 

"1.  Is  a  person  having,  conjointly  with  a  wife, 
adopted  a  son,  and  thereafter  being  displeased  with 
her,  and  marrying  a  second  wife,  authorised  by  Hindoo 
law,  conjointly  with  her,  the  second  wife,  to  adopt  a 
son  ? 

"2.  A  person  adopting  a  son,  having  for  any  rea- 
son adopted  a  second  sou,  is  the  former  or  the  latter 
heir  to  the  estate  of  the  adopting,  or  are  both  sons 
entitled  to  share  the  same  ?" 

These  Pundits,  being  at  a  distance  from  each  other, 
giving  separate  opinions  at  some  intervals  of  time, 
without,  as  it  appears,  any  communication  -between 
them,  all  agree  in  holding,  that  the  second  adoption  is 
good,  and  that  both  sons  are  equally  entitled  to  inherit. 
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TliGse  opinions  soem  to  be  as  free,  as  any  opinion  can 
be,  from  suspicion  of  undue  influence. 

When  the  case  came  before  the  Sudder  Court,  two     atchama 
of  the  Pundits  consulted  were  in  favour  of  the  adop-    and  others, 

and 

tion,   and  one  against  it.     The  reasoning  of  the  two     Atchama 
Piindits  in  favour  of  the  adoption  is  certainly  veiy  uu-  eam^'adha 
satisfactory  ;  but  still,  so  far  as  the  law  is  to  be  collected 
from  the  oj)inion  of  Pundits,  to  be  found  in  this  case, 
the  preponderance  is  in  fa\'our  of  the  adoption. 

These  opinions,  however,  are  by  no  means  con- 
clusive, and  the  Appellants  contend,  that  the  native 
authorities,  upon  which  they  are  founded,  are  strongly 
against  the  validity  of  a  second  adoption. 

These  authorities,  like  the  opinions  of  the  Pundits^ 
are  not  reconcileable  T\'ith  each  other. 

In  the  Digest  of  Hindoo  Law,  on  Contracts  and 
Successions,  with  a  Commentary  by  Juggannatha,  trans- 
lated by  Mr.  Colelroolce,  the  question  is  discussed  and 
treated  as  one  on  which  a  difference  of  opinion  pre- 
vailed. The  most  material  passages  of  the  Treatise 
are  found  in  pages  386,  389,  395,  397.  The  author 
holds  the  better  opinion  to  be,  that  an  adoption  is  valid, 
although  a  previously  adopted  son,  or  even  a  natural 
born  son,  be  already  in  existence  ;  the  main  founda- 
tion of  that  opinion  being  an  ancient  text,  '^  that 
many  sons  are  to  be  desired,  in  order  that  one  may 
travel  to  GayaP  ^ 

It  was  attempted,  in  a  most  ingenious  argument, 
on  behalf  of  the  Appellants,  to  reconcile  tliis  autho- 
rity with  others,  apparently  of  a  different  tendency, 
by  showing  that  the  author  intended,  not  that  many 
sons  of  the  same  description  might  be  adopted, 
but  that  he  referred  to  sons  of  different  descriptions, 
of  which  there  were  twelve,  recognised  in  the  rem^t*^ 
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184G.        ages  of  Hindoo  antiquity,  thongh  only  two  are  now 

Elxgama     allowed  ;  the  son  given  and  the  legitimate  son.     An- 

\rcHAM\     other  snggestiou  was,  tliat  the  anther  intended  only 

and  others,    fliat  the  second  adopted  son  may  have  the  rights  of  a 

Atchama     son,  in  the  event  of  the  failure  of  the  existing  issue, 

Eamaxadha  natural  or  adopted.^ 

We  find  great  difFiCulty  in  adopting  either  of  these 
suggestions.  At  the  same  time  it  must  be  owned, 
that  the  doctrine  is  not  very  clearly  stated,  nor  very 
easily  to  be  reconciled  with  some  of  the  authorities  to 
which  it  refers  ;  and  with  respect  to  the  right  of  inhe- 
ritance of  the  second  son,  we  rather  collect  the  author's 
opinion  to  be,  that  the  second  son  would  succeed,  as 
in  the  case  of  a  son  well  adopted,  by  one  having  no 
issue,  to  whom  a  son  is  afterwards  bom,  viz.  to  one 
third  only  of  his  father's  estate. 

"Whatever,  however,  may  be  the  effect  of  this  prac- 
tice, its  authority  is  far  outweighed  by  two  other 
Hindoo  works,  expressly  on  the  subject  of  adoption, 
the  Dcdtaka  Mlmamsa  and  the  Dattalca  Cliandrika. 

The  tii'st  passage,  sec.  i.,  plac.  3,  in  the  former  of 
these  works,  is  the  citation  of  a  text  of  an  ancient 
sage,  Atri^  in  these  words,  "  By  a  man  destitute  of  a 
son,  only,  must  a  substitute  for  the  same  always  be 
adopted."  This,  perhaps,  standing  alone,  may  be  held 
to  mean  that  upon  such  a  one  only  was  it  incumbent 
to  adopt  a  son.  The  commentary,  however,  excludes 
this  construction,  for  it  says,  sec.  i.,  plac.  6,  "  By  a 
man  destitute  of  a  son  only.  The  incompetency  of 
one  having  male  issue  is  signified  by  the  term  '  only' 
in  this  passage."  The  author  then,  after  quoting  a 
text  from  Menu^  much  to  the  same  effect  with  that 
cited  from  Atri^  observes,  that  the  instances  of  adop- 
tion, by  certain  illustrious  persons,  of  sons,  although 
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they  already  had  male  issue,  must  be  considered  as 
exceptional  cases,  and  not  as  generally  authorising  the 
act.     In  the  next  paragraph  [12]  the  author  seems  to    atch\ma 
concede,  that  a  second  son  may  be  adopted,  with  the   ^^^  others, 
sanction  of  the  existing  issue.  Atchama 

The  Dattaka   Chandrika  (sec.  i.,  plac.  3)   cites  the  Eamanadha 
same  text  from  Atri  and  Menu,  and  puts  the  same  con- 
struction on  them,  as  the  Dattaka  Mimamsa. 

We  think  that  these  treatises  are  more  distinct  than 
the  work  of  Jagamiatha  :  they  are  written  on  the  par- 
ticular subject  of  adoption  ;  they  enjoy,  as  we  under- 
stand, the  highest  reputation  throughout  India ;  and 
their  weight  is  strong  against  a  second  adoption. 

In  the  Ordinances  of  Menu,  translated  by  Sir  Wil- 
liam  Jones,  we  find  this  passage,  in  page  313  :  "  He, 
whom  his  father,  or  mother  with  her  husband's  assent, 
gives  to  another  as  his  son,  provided  that  the  donee 
have  no  issue,  is  considered  as  a  son  given." 

In  the  Viva  Darnava  Setu,  translated  by  Mr.  Halhedy 
ch.  xxi.,  sec.  ix.,  the  proposition  is  distinctly  stated, 
"  He  Avho  has  no  son,  or  grandson,  or  grandson's  son, 
or  brother's  son,  shall  adopt  a  sou ;  and  while  he  haa 
one  adopted  son,  he  shall  not  adopt  a  second." 

If  we  are  to  form  our  opinion  of  the  law,  from  the 
effect  of  these  authorities,  we  can  have  no  hesitation 
in  coming  to  a  conclusion  adverse  to  the  validity  of  a 
second  adoption. 

At  the  same  time  it  is  quite  impossible  for  us  to 
feel  any  confidence  in  our  opinion,  upon  a  subject  like 
this,  when  that  opinion  is  founded  upon  authorities  to 
which  we  have  access  only  through  translations,  and 
when  the  doctrines  themselves,  and  the  reasons  by 
which  they  are  supported,  or  impugned,  are  drawn 
from  the  religious  traditions,  ancient  usages,  and  more 
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1846.        modern  habits  of  the  Hindoos,  with  which  we  cannot 

EuxGAMA     be  familiar. 

Atchama         ^^  ^^  satisfactoiy,  therefore,  to  find  that,  under  the 
and  others,    third  head  to  which  we  have  adverted,  the  European 

Atchama     authorities,   there  is   much  assistance  to  be  derived 

Eam^adha  fi'om  the  labours  of  those  who  have  investigated  this 

subject,  with  all  those  advantages  of  familiarity  with 

the  laws  and  languages  of  Hindoostan,  in  which  we 

a^'e  necessarily  deficient. 

Here,  unfortunately,  as  everywhere  else,  there  is 
some  discrepancy  in  the  authorities. 

Sir  Thomas  Strange,  in  his  Elements  of  Hindoo 
Law,  Yol.  I.  p.  78  (2nd  edit.),  expresses  himself  as 
follows: — "In  general  it  is  in  default  of  male  issue 
that  the  right  is  exercised,  issue  here  including  a 
grandson,  or  great  grandson.  But  as  there  exists 
nothing  to  prevent  two  successive  adoptions,  the  first 
having  failed,  whether  effected  by  a  man  himself,  or  by 
his  widow  or  widows  after  his  death,  duly  authorised ; 
so,  even  where  the  first  subsists,  a  second  may  take 
place,  such  having  been  the  pleasure  and  will  of  the 
husband ;  upon  the  principle  of  many  sons  being 
desirable,  that  some  one  of  them  may  travel  to  Gaya, 
a  pilgrimage  considered  to  be  particularly  efficacious 
in  forwarding  departed  spirits  beyond  their  destined 
place  of  torture."  In  support  of  these  propositions,  he 
refers  to  two  cases.  Shamchimder  v.  Narayni  Dibeh 
(1  Ben.  Sud.  Dew.  Eep.,  209),  which  was  decided  in 
1807  ;  and  Gooreepershaud  Rai  v.  Mussummaut  Jymala 
(2  Ben.  Sud.  Dew.  Eep.,  136),  which  was  decided  in 
1814. 

Now,  the  first  of  these  cases  decided  only  that  a 
second  adoption  is  valid,  when  the  first  adopted  son 
has  died  without  issue  ;  a  point  of  law  which  is  not 
disputed.  In  the  second  case,  a  man  having  two  wives, 
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gave  authority  to  each  of  them,  to  adopt  a  son.     One       1846. 
of  them  made  the  adoption.     He  himself,  together     Eungama 
with  the  other  wife,   afterwards  made   an  adoption ;     atchama 
and  it  was  finally  held,  that  the  two  sons  were  entitled    and  others, 
equally  to  inherit  to  the  husband.  Atchama 

This  was  a  very  peculiar  case  ;  it  certainly  seems  to  r^jiJIadha. 
assume  the  validity  of  a  double  adoption;  but  the 
doubts  in  the  case  seem  to  have  been,  rather  as  to  the 
effect  of  the  second  adoption,  by  the  husband  himself, 
in  revoking  the  authority  given  to  the  wife,  than  on  the 
validity  of  a  second  adoption,  while  a  first  adopted  son 
is  living.  This  decision  is  also  stated  by  the  Court, 
to  be  in  conformity  with  the  preceding  case  of  Sham- 
chunder  v.  Narayni  Dlbeh,  which,  in  truth,  for  the 
reason  already  mentioned,  it  in  no  degree  supports. 

These,  we  believe,  are  the  only  European  authorities 
referred  to,  on  behalf  of  Ramanadha.  With  reference 
to  these  cases,  it  may  be  observed  that  they  have  never 
been  considered  as  settling  the  law  upon  this  subject. 
In  a  note  to  the  case  of  Narainee  Dibeh  v.  Hirkishor 
Rai  (1  Ben.  Sud.  Dew.  Rep.,  42),  which,  it  seems,  was 
supplied  to  the  Eeporter,  by  Mr.  Colehrooke^  the  trans- 
lator of  Jagannatha's  Digest ;  he  states  the  point  as 
one  of  doubt,  and  on  which,  although  the  authority  of 
Jagannatha-  was  in  favour  of  the  adoption,  the  weighty 
authority  of  the  Dattaka  Ohandrika  was  the  other  way. 

Every  European,  without  any  exception,  as  far  as  we 
have  any  information,  who  has  since  examined  the  sub- 
ject, has  come  to  a  conclusion  adverse  to  the  second 
adoption.  In  a  note  to  Strange' s  Elements  of  Hindoo 
Law,  Vol.  II.  p.  85  (2nd  edit.),  the  law  is  thus  stated 
by  Mr.  SiUherland,a,Yevy  high  authority  : — "  A  Hindoo 
cannot  have  legally  adopted  children ;  a  son  legitimate 
or  adopted  existing,  any  subsequent  adoption  would 
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be  invalid ;  at  least  the  son  so  adopted  would  not 
inherit." 

Atchama         -^^  •^^*-  ^i^therland^ s  Synopsis  of  the  Hindoo  Law  of 
and  others,    Adoption,  p.  212,  he  thus  expresses  himself: — "The 
Atchama     primary  reason  for  the  affiliation  of  a  son,  being  the 
Eam^Sadha  obligatory  necessity  of  providing  for  the  performance  of 
the  exequial  rites,  celebrated  by  a  son  for  his  deceased 
father,  on  which  the  salvation  of  a  Hindoo  is  sup- 
posed to  depend,  it  is  necessary  that  the  person  pro- 
ceeding to  adopt,  should  be   destitute  of  male  issue 
capable  of  performing  those  rites.     By  the  term  issue, 
the  son's  son  and  grandson  are  included.     It  may  be 
inferred,  that  if  such  male  issue,   although  existing, 
were  disqualified  by  any  legal  impediment  (such  as  loss 
of  caste),  from  performing  the  rites  in  question,  the 
affiliation  of  a  son  might  legally  take  place." 

In  Mr.  Steele's  Synopsis  of  the  Law  of  Hindoo 
Castes,  he  states,  p.  48 : — "  An  adoption  can  take 
place  only  where  no  begotten  son  or  grandson  exists, 
or  where  the  begotten  son  has  lost  caste."  Again  at 
p.  52  :  "In  the  case  of  the  death  of  an  adopted  son 
(and  total  lost  of  caste  is  considered  equivalent  to 
death),  another  may  be  selected  and  given  in  the  same 
manner;  but  a  man,  after  adopting  one  boy,  cannot 
adopt  another,  at  the  desire  of  a  second  wife,  &c.  Only 
one  adopted  son  can  subsist  at  one  time,  B.  S.  (Mit) " 
It  is  true  that  the  treatise  purports  to  relate  to  the 
customs  of  the  Provinces  of  Bombay  ;  but  we  are  not 
aware  of  a  difference  between  the  different  Provinces, 
on  this  point,  though  there  appears  to  be  some  minor 
differences,  on  other  points  of  the  law  of  adoption, 
and  for  this  the  last  section  of  the  3Iitacshara  is 
referred  to.  The  last  paragraph,  in  this  page,  seems 
to  be  the  statement  of  different  opinions  collected  from 
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diiforcnt  quarters,  and,  as  might  be  expected,  not  very         ^^*^- 

well  agreeing  vritli  each  other.  Ecxgama 

But  by  far  the  most  important  authority  is  Mr.  atchama 

William    Macnaqhten,    whose   Principles   and   Prece-  and  others, 

•^  '  ^  and 

dents  of  Hindoo  Law  were  composed,  as  appears  from     Atcuama 
the  preface,  after  collecting  all  the  information  that  ramaxadha 
could  be  procured,  from  all  quarters,  and  after  a  care- 
ful examination  of  all  the  original  authorities,  and  of 
all  the  opinions  of  the   Piuidits,  recorded  in  the  Su- 
preme Court,  for  a  series  of  years. 

This  work  was  published  after  his  report  of  the  two 
cases  already  referred  to,  and  of  course  he  could  not 
but  be  acquainted  with  them ;  indeed,  he  refers  to  one 
of  them.  Xow,  Mr.  Macnaghlen  states  the  law,  as  he 
considers  it  be,  without  the  slightest  doubt  or  hesita- 
tion. He  says,  Yol.  I.  p.  80,  "  It  is  clear  that  a  man 
having  adopted  a  boy,  and  that  boy  being  alive,  he 
cannot  adopt  another."  And  he  examines  the  text, 
that  "  many  sons  are  to  be  desired,  in  order  that  one 
may  travel  to  Gurja,^^  and  says  that  it  applies  only  to 
natural  born  sons. 

We  are  informed  by  our  very  learned  Assessor,  Sir 
Edward  Et/an,  that  this  work  of  Mr.  Macnaghteii' s  is 
constantly  referred  to  in  the  Supreme  Court,  as  all  but 
decisive  of  any  point  of  Hindoo  law,  contained  in  it, 
and  that  much  more  respect  would  be  paid  to  it,  by 
the  Judges  there,  than  to  the  opinions  of  the  Pundits. 
Upon  the  particular  point  in  question.  Sir  Edward 
adds  all  the  weight  of  his  own  high  authority,  con- 
curring as  he  does  entii-ely  in  the  law,  as  stated  in 
Macnaghicn. 

The  Judges  in  the  Siidder  Court  state,  that  tliey 
are  aware  that  this  has  been  long  considered  a  doubt- 
ful point,   and  they  seem  to  proceed  entirely  on  the 
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1846.        opinion  of  the  Pundits,  who  favour  the  second  adop- 
EuNGAMA     tion. 

Atchama         ^^  examining  the  reasons  assigned  by  those  Pundits, 
and  others,    ^j^gy  -^q^^  upon  two  main  points  :— 
Atchama         First.  The  text  that  "  many  sons  are  to  be  desired, 
EiMA^vADHA  i^  order  that  one  may  travel  to  GaijaP 

Second.  Upon  the  doctrine,  that  he  who  has  only 
one  son  is  to  be  considered  as  childless. 

Now,  the  first  of  these  texts  is  evidently  out  of  the 
case,  if  Mr.  Macnaghten^ s  explanation  be  correct ;  and 
as  to  the  second,  in  referring  to  the  passages  on  which 
the  pundits  rest,  they  manifestly  relate,  not  to  a  person 
who  receives  a  child,  but  to  one  who  gives  a  child,  in 
adoption. 

Upon  the  whole,  therefore,  for  these  reasons,  (which, 
as  the  point  is  of  great  general  importance,  we  have 
thought  it  advisable  to  explain  very  fully,)  we  have 
come  to  the  conclusion,  that  the  adoption  of  Rama- 
nadha  was  not  valid,  and  that  the  judgment  of  the 
JSudder  Court  upon  that  point  must  be  reversed. 

If  we  had  come  to  a  different  conclusion  on  this 
subject,  it  would  have  been  necessary  for  us  to  exa- 
mine into  the  effect  of  the  deed,  alleged  to  have  been 
executed  by  Vencatadrij,  on  the  adoption  of  Jaga- 
nadha,  and  upon  which  one  of  the  Courts  below  held 
that  the  subsequent  adoption  was  invalid,  as  far  as 
regarded  the  right  of  inheritance  ;  but  our  view  of 
the  first  point  makes  this  unnecessary,  and  also  re- 
moves all  question  as  to  the  alleged  division  between 
the  supposed  brothers. 

Feeling  the  hardship  of  this  case  on  Ramanadha, 
we  have  looked  with  some  anxiety  to  see  whether  his 
title  could  be  maintained,  on  the  ground,  that  it  was 
subsequently  recognised  by  Jicganadha,  and  that  such 
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subsequent  recognitiou  might  be  considered  equivalent       ^^'*6- 
to  previous  assent.  Eungama 

We  think  it,  however,  impossible  to  maintain  his  atchama 
right  upon  this  ground.  Supposing  Jaganadha  to  and  others, 
"have  acquiesced,  after  he  came  of  age,  in  the  division  Atchama 
of  property  made  by  Vencatadry,  it  was  an  acqui-  eamax.u)ha 
escence  on  the  footing  of  a  right  ali;eady  asserted  by 
the  father,  to  exist  in  Ramanadha,  and  it  does  not 
appear  that  Jajanadha  possessed  all  the  knowledge, 
or  was  placed  in  the  circumstances  which  must  exist, 
in  order  to  make  his  ratification  binding,  even  if  we 
assume,  what  is  not  by  any  means  clear,  that  such 
subsequent  ratification  would  be  equivalent  for  that 
purpose,  in  Hindoo  law,  to  j^revious  consent.  It  ap- 
pears, however,  that  there  was  gome  property,  both 
real  and  personal,  of  which  Vencatadry  had  the  power 
of  disposing  ;  and  by  an  act,  inter  vivos^  without  the 
consent  of  Jaganadha ;  and  we  think  that  he  made  a 
gift,  as  far  as  he  could,  of  his  property  between  his 
two  sons.  Applying,  then,  to  this  case,  a  principle 
not  peculiar  to  English  law,  but  common  to  all  law, 
which  is  based  on  the  rules  of  justice,  namely,  the 
principle,  that  a  party  shall  not,  at  the  same  time, 
affirm  and  disaffirm  the  same  transaction, — affirm  it 
as  far  as  it  is  for  his  benefit,  and  disaffirn  it  as  far  as 
it  is  to  his  prejudice, — we  think,  that  effect  must  be 
given  against  the  estate  of  Jaganadha^  to  the  intentions 
of  Vencatadry,  as  far  as  he  had  the  power  of  affecting 
them.  If  Jaganadha  takes,  as  we  think  he  is  entitled 
to  do,  the  whole  ancestral  property,  which  the  father 
could  not  dispose  of,  without  his  consent,  we  think  he 
must  give  up,  for  the  benefit  of  Ranianadha,  the  whole 
property  included  in  the  division,  to  the  disposition  of 
which,  his  consent  was  not  necessary. 
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1846.  Ramanndha^  binng  removed  from  the  contest,   as  to 

EuxGAMA  the  succession  of  Jmjanadha^  the  question   as  to  that 

Atch.*m\  succession  is  in   dispute   between   Lutchmeputty  and 

and  others,  Atcluima  \  for  Ruugaiiia,    though  she  may  have  the 

^nd  .  -til  •  •  7- 

Atchama     same  interest  with  Atchania,  m  opposing  Lutchmeputty , 
Eaman-adha  supports  hi*  title. 

This  is  a  mere  question  of  fact,  upon  which,  as  in 
ahnost  all  cases  from  India,  the  evidence  is  contradic- 
tory, and  the  decision  must  turn  very  much  upon  the 
probabilities  of  the  case,  to  be  collected  from  those  facts, 
which  are  sufficiently  established. 

In  the  year  1819,  the  situation  of  ,Jaganadha^Q,%  as 
follows :  He  had  married  two  wives  ;  but  had  never 
had  any  issue  by  either  of  them.  He  is  stated  by 
some  of  the  witnesses  to  have  been,  from  bodily  infir- 
mity, very  unlikely  to  have  issue.  This  is  so  far  con- 
firmed by  undisputed  facts,  that  he  lived  for  six  years 
afterwards  with  Runyama,  and  never  had  any  issue. 
He  might,  therefore,  reasonably  presume,  or  perhaps 
knew,  that  he  should  have  no  natural  born  son,  or, 
at  all  events,  no  such  son,  by  Runyama. 

"With  Atchama  he  had  quarrelled,  in  April  1819  ; 
and  previously  to  the  alleged  adoj)tion,  she  had  quitted 
his  house,  to  which  she  never  seems  to  have  returned, 
till  after  his  death.  Under  these  circumstances,  it 
cannot  but  be  held  probable,  that  he  should  choose  to 
adopt  a  son.  But  this  probability  is  much  confirmed, 
when  we  consider  the  relation  in  which  he  stood 
towards  them,  who,  if  he  left  no  issue,  natural  or 
adopted,  would  succeed  to  his  great  possessions.  Either 
Atchama,  with  whom  he  had  quarrelled,  would  take 
alone,  or  jointly  with  Runyama  ;  or  Ramanadha,  with 
whom  he  was  at  law,  and  whose  character  of  a  bro- 
ther  he   denied,  would    succeed.     Xothing    is   more 
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natural  than  that  he  should  desire  to  disappoint  these        1846. 
parties.  Ruxgama 

Nov,  it  is  proved,  beyond  all  question,  by  the  evi-     atchama 
dence  of  Mr.  Roberts,  the  Collector  at  Masulipatam,    ^'"^^'jJJ®'"^' 
that  in  the  course  of  the  3'ears  1824  and  1825,  a  boy  of    Atchama 
an  age  corresponding  with  that  of  Lutchmeputty,  and  ra.manadha 
who,  by  other  evidence,  is  shown  to  have  been  Lutch- 
meputty,   was   brought   by   Jaganadha,    upon   several 
occasions  on  which  he  paid  a  visit  at  the  Collector's 
office,  and  that  the  boy  was  treated  by  Jaganadha, 
and  considered  by  him,  the  Collector,  as  his  adopted 
son ;    he  says  that  the  boy   accompanied  Jaganadha 
upon  every  visit  except  the  first ;  that  he  had  frequent 
communication  with  Jaganadha  on  the  subject ;  that 
he  considered  the  boy  was  brought,  in  order  that  he 
might  be  recognised  as  an  adopted  son ;  and  that  so 
satisfied  was  he,   Mr.   Roberts,  of  the  facts,   that  on 
Jaganadha'' s  death,  in  the  absence  of  evidence  to  the 
contrary,  he  should  have  considered  him  as  heir. 

The  question  then  is,  was  this  boy  well  adopted  or 
not? 

The  account  given  by  the  Appellant  is  this,  that 
in  March  1819,  Chava  Naidamah,  a  relation  of  Jaga- 
nadha, had  a  sou  born  to  him  ;  that  Rungama,  by  the 
desire  of  Jaganadha,  applied  to  the  grandfather  of  the 
cliild,  to  know  if  the  family  would  give  this  child  in 
adoption  to  Jaganadha ;  that  difiiculties  were  sug- 
gested as  to  the  right  of  Jaganadha  to  adopt  anj^  of 
the  Soodra  class  ;  that  he  consulted  the  Pundits,  who 
gave  an  opinion  in  favour  of  such  adoption,  on  the 
23rd  of  April ;  that  this  opinion  was  communicated  to 
Chava  Naidamah,  who,  on  the  26th  of  April,  signed 
an  instrument  giving  his  son  to  Jaganadha,  who  signed 
an  instrument  accepting  the  boy  in  adoption  ;  and  that 

VOL    IV.  N 
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1S4G.        ou  the  IStli  of  August  181Q,  all  the  ueoGSsary  core- 

EuxGAMA     monies  of  adoption  ^YerG  performed,  and  a  certificate 

AxcnAMA.     ^^  ^^^  performance  endorsed  on  the  instrument,  con- 

and  othors,    tuining  the  opinion  of  the  Pundits ,  and  signed  by  twelve 

Atchama     persons  present  at  the  adoption. 

p.,  *:  These    instruments    are   produced,    and    the   facts 

tending  to  this  conclusion  are  sworn  to,  by  a  vast 

number  of  Antnesscs.     Tliere  appears   to  us  to  be  no 

objections  to  this  testimony,  beyond  the  obsen'ation, 

which  may  be  made  on  all  Hindoo  testimony,  that 

perjury  and  forger)^  are  so  extensively  prevalent  in 

India,  that  little  reliance  can  be  placed  on  it. 

But  the  important  fact,  that  this  boy  was  brought 
lip  and  treated  as  an  adopted  son,  does  not  depend 
merely  on  Hindoo  testimony.  .That  there  was  such  a 
boy,  and  that  he  was  considered  as  likely  to  succeed, 
is  proved,  not  only  by  Mr.  Roberts  and  his  clerk,  who, 
though,  from  his  name,  [Castoonj  Setaputt)j,)  we  pre- 
sume is  a  Hindoo,  appears  to  give  evidence  without 
.the  slightest  bias,  but  also  by  a  letter  written,  or 
rather  forged,  by,  or  on  behalf  of,  Atchama,  in  the 
name  of  Jaganadha,  dated  just  before  his  death. 

In  this  letter,  Jaganadha  is  made  to  state,  that 
Pauigcima  was  teasing  him  to  leave  liis  estate  to  Luteh- 
meputtg.  The  words  are : — "  Rungama  troubles  me 
much  to  leave,  by  writing,  the  ialook,  &c.,  to  Chava 
Lutchmeputtg,  of  another  gotruni,  whom  she,  Run- 
gama,  has  been  taken  care  of ;  but  I  have  not  con- 
sented to  it.''  This  document,  together  with  the  forged 
Will  in  favour  of  Atchama^  were  produced  in  Court,  on 
the  12th  of  May  1825,  immediately  after  Jaganadha's 
death. 

I*row,  the  case  made  by  Atchama  is,  that  Lutchme- 
putty  was  a  boy  first  brought  forward  some  time  after 
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tlie  death  of  Jaffcinadha,   and  that  he  never  was  at       1S46. 
Amaravahj^  the  residence  of  Jaganadha^  in  his  lifetime.     Rungama 
This  is  clearly  conti-ary  to  the  fact,  and  contrary  to     atchama 
the  fact,  as  known  to  A  tchama,  and  yet  many  of  her    and  others, 
witnesses,  who  say  that  they  were  in  Jaganadha's  house     Atchama 
at  the  time  when  the  alleged  ceremonies  of  adoption  e^^^^^'^^dh^ 
took  place,  and  that  no  such  ceremonies  in  fact  took 
place,  swear  also  that  Liiklimcimtty  was  never  at  Ama- 
ravaty,  till  after  the  death  oi  Jaganadha.     Sucli  evi- 
dence can  go  for  nothing. 

There  are  two  circumstances,  and  only  two,  which, 
no  doubt,  are  much  against  the  adoption. 

First.  The  conduct  of  Rungama,  who  now  brings 
forward  this  claim  of  Luk/imejmttg,  but  Avho  sup- 
pressed all  mention  of  it,  as  it  is  said,  till  the  quarrel 
hctween  liungama  -cind  Kajnanadha,  in  1826.  Secondly. 
The  absence  of  proof  of  any  formal  notification  to  the 
Government,  and  of  that  degree  of  notoriety  which 
might  be  expected  of  a  fact  of  so  much  importance,  in 
such  a  family. 

As  to  the  first  point,  there  is  no  doubt,  that  for 
several  months  after  the  death  of  Jaganadha,  Rungatna 
not  only  was  silent  as  to  the  title  of  Lutchmeputty, 
but  she  acquiesced  in  that  of  Ramanadha,  and  signed 
several  instruments,  quite  inconsistent  with  the  case 
which  she  now  sets  up. 

It  is  attempted  to  remove  the  effect  of  these  acts  by 
saying,that  she  Avas  under  the  influence  of  Ramanadha, 
and  signed  whatever  papers  were  laid  before  her,  in 
ignorance  of  their  contents,  or  even  blank  papers  to 
be  afterwards  filled  up. 

There  is  some  evidence  that  she  did  sign  blank 
papers ;  and  the  fact,  that  if  Lutchmeputty  was  not 
entitled,  she  had  herself  a  strong  claim  to  participate 
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1846.        with  AtcJiama,  in  the  succession  of  Jagaiiadha,  affords 

KraoAiiA     a  strong  inference  that,   in  supporting  the  claim  of 

.     "•  Ramanadha,    she   was   deceived  by  him,   unless  she 

Atchama  '  .  . 

and  others,    was  acting  in  collusion  with  him,  under  some  secret 

ATcLiiA     arrangement. 

^-  We  cannot  say,  that  we  are  satisfied  as  to  the  impo- 

sition  alleged  to  have  been  practised  upon  her ;  and 
if  we  were  dealing  with  her  rights,  we  should  attribute 
much  weight  to  this  pai't  of  the  case  ;  but  we  cannot 
attribute  much  weight  to  it :  perhaps,  in  strictness,  we 
ought  not  to  attribute  any,  when  Ave  are  dealing  with 
the  rights  of  LutchmepuWj ^  and  when  the  effect  of  the 
acts  relied  on,  is  removed,  alike  by  supposing  collusion 
with  Ramanadha^  or  imposition  by  him. 

Secondly.  With  respect  to  the  absence  af  any 
formal  notification  to  the  Government,  it  is  admitted, 
on  all  hands,  not  to  be  necessary.  At  the  same  time, 
it  affords  so  easy  a  mode  of  preser^dng  unquestionable 
evidence,  of  a  most  important  fact,  that,  in  the  case 
of  a  great  family  like  this,  some  wi'itten  communica- 
tion would,  most  probably,  be  made  either  on  the 
occasion  of  the  adoption  itself,  or  on  some  subsequent 
occasion :  and  we  find,  accordingly,  that  communica- 
tions were  made  to  the  Government,  by  Vencatadry, 
with  respect  to  the  adoption,  both  of  Jaganadha  and 
Ramanadha^  and  that  he  endeavoui'cd  to  have  their 
title  recognised.  The  absence  of  any  such  commu- 
nication in  the  case  of  Lutchmeputtij  is,  therefore,  im- 
portant. 

There  are,  however,  circumstances  in  evidence,  by 
which  the  weight  of  the  objection  is  very  considerably 
diminished.  The  adoption  was  resolved  upon  in  April 
1819.  Amaravaty  was  in  the  Collectorship  of  Gun- 
toor ;  and,   at  this  time,  Jajanadha  was  at  law  with 
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the  Collector  of  Guntoor^  who  refused  to  deliver  up 
possession  of  some  portions  of  the  property  of  Veucata- 
dry^  claimed  by  Jaganadha. 


Atchama 


It  is  not,  perhaps,  very  unnatural  to  suppose  that,  i"id  others, 
under  such  circumstances,  Jaganadha  would  not,  will-  Atchama 
inoiy,  have  any    communication  Avith   the  Collector,  „      '"• 

o  J  T  J  )    Ramaxadha 

not  absolutely  necessary.  But  there  were  other  dis- 
putes at  this  time,  between  Jaganadha  and  the  Go- 
vernment authorities.  Atchama,  or  her  brothers,  on 
her  behalf,  had  complained  to  the  civil  magistrate  of 
the  conduct  of  Jaganadha  towards  her,  and  he  had 
been  fined. 

From  some  of  the  documents,  there  seem  to  have 
been  other  differences  subsisting  between  them.  That, 
at  a  subsequent  time,  there  was  some  written  commu- 
nication to  the  Collector  of  Masulipatam,  in  which 
district  a  portion  of  this  large  estate  was  situated, 
there  is  much  reason  to  believe.  A  most  important 
letter  upon  this  subject,  purports  to  be  a  letter  from 
Jaganadha  to  his  wife,  and  has  much  internal  evidence 
of  authenticity.  It  is  dated  13th  of  Jidg  1819,  and  is 
in  these  words  : — "  As  Puntooloo  has  sent  me  a  letter, 
enclosing  a  foul  arzee  to  the  authority,  on  the  subject  of 
oui"  adoption  of  a  boy,  I  caused  it  to  be  copied  fair,  and 
despatched  it  this  day  through  the  Vakeel,  because  I 
thought  it  is  proper  ;  and  the  said  arzee  was  received 
by  the  junior  gentleman,  who  is  vested  with  the  autho- 
rity of  magistrate.  There  was  enmity  before  between 
us  and  certain  persons  in  this  place,  owing  to  one's 
malevolence  against  us ;  'and  it  has  now  occasioned 
enmity  between  us  and  another  man,  as  well  as  between 
us  and  the  authorities  of  this  place,  in  consequence  of 
the  authorities  of  the  Circuit  Court  having  been 
pleased  to  expose  the  calumny  used  hj  the   persons  in 
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i^^6.  tilis  place  against  us  ;  coiisequeutly  there  will   liappen 

EuNGAMA  obstacles  to  our  aii'aii- ;  but  I   am  not  uneasy,  as  tliei"e 

a.tcti\ma.  ^^^^  ^^*  appear  anytbing  that  can  be  supported  by  the 

and  others,  said  persons  regarding  the    circumstances,   "v^'bicli  is 

ArcHAMA  now  intimated  to  us.     I  herewith  send  the  copy  of 

■n  „  !-.T.xT.  the  said  ar^ee,  and  will  inform  you  the  remaining  cir-' 

iiAilAN.iDIIA  '  ^  '-' 

cumstances  on  my  arriyal  at  that  place." 

If  tilis  letter  be  genuine,  it  is  almost  conclusive.  I 
observe  that  one  of  the  Judges  below  states  that  the 
handAVi-iting  of  this  letter  is  not  proved ;  but  that,  at 
all  events,  it  is  of  no  consequence,  because  in  fact  it 
is  before  the  adoption,  and  could  not  prove  that  the 
adojDtion  had  taken  place.  In  the  enormous  mass  of 
documentary  and  parol  evidence,  to  be  found  in  this 
case,  far  exceeding  anything  which,  in  our  experience, 
has  been  brought  before  this  Committee,  it  may  be 
diificult  to  say,  whether  it  is  or  not  regularly  proved  ; 
but  it  seems  to  have  been  produced  in  evidence,  with- 
out any  objection  being  made  to  its  authenticity. 

The  objection  which  is  made  to  it  by  the  Judge, 
certainly  is  not  well  founded.  The  transaction  of  the 
adoption  might  not  have  been  completed,  at  the  date 
of  the  letter,  because  the  usual  ceremonies  had  not 
been  performed,  which  are  represented  to  have  taken 
place  in  the  following  August;  but  the  transaction  was 
inchoate  :  the  child  had  been  given  in  adoption  and 
received  in  adoption,,  in  the  preceding  Afril^  and  the 
terms  of  the  letter  are,  therefore,  perfectly  applica- 
ble to  the  s  tate  of  circumstances  which  existed  at  the 
date. 

Upon  this  state  of  the  evidence,  the  probability  of 
the  adoption,  certainly  of  a  child  being  brought  up  in 
the  family,  and  introduced  to  tlie  European  authorities, 
with  the  same  state  and  pomp  as  if  he  were  an  adopted 
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son,  with  documents  and  witnc^ssos  in  gi'eat  numbors,  ^S-*^- 
confirming  tlic  acoonnt,  which  documents  and  wit-  Rjxgama 
nesses  are  open  to  no  other  suspicion  than  attaches  to  ATcn\MA 
all  nindoo  evidence,  we  should  have  had  no  hcsita-  "'^'^  otheis, 
tion  in  affirming  the  fact  of  adoption,  if  the  case  had  Atcuama 
•come  before  us  as  an  original  cause.  E\M\>,'ADnA 

We  have  been  pressed,  however,  and  very  properly 
pressed,  with  the  argument  that  this  is  a  mere  ques- 
tion of  fact,  to  be  proved  by  evidence ;  that  all  the 
Judges  before  whom  the  case  has  come,  have  disbe- 
lieved the  evidence  ;  that  they  had  some  advantages  in 
coming  to  a  conclusion  which  we  have  not,  and  that 
their  judgments  are  to  be  considered,  as  verdicts  of  a 
jury,  which  ought  not  to  be  disturbed,  except  upon 
very  strong  grounds. 

It  is  impossible  not  to  feel  that  there  is  great  weight 
in  these  observations,  and  they  liave  occasioned  one 
'  of  the  principal  difficulties  which  we  have  felt,  in  this 
m(ist  difficult  case ;  we  have,  however,  the  same  evi- 
dence which  was  in  the  Court  below.  We  have  had 
the  advantage  of  a  most  full  and  able  discussion,  at  the 
Bar ;  and  this  Court  is  more  accustomed  to  the  exami- 
nation of  evidence,  than  tlie  civil  servants  of  the  East 
India  Company,  who  preside  in  the  native  Courts,  can 
be  supposed  to  be.  We  have  further  the  great  advan- 
tage of  having  the  grounds  on  which  these  judgments 
proceeded.  We  cannot  say  that  they  are  at  all  satis- 
factory to  our  minds.  By  far  the  most  important  evi- 
dence in  the  case,  the  evidence  of  Mr.  Roberts,  is  dis- 
posed of,  by  assuming  that  this  gentleman,  in  his  de- 
position, and  in  a  communication  which  he  made  to 
the  Board  of  Eevenue,  entirely  in  the  same  sense, 
immediately  on  the  death  of  Jaganadha,  lay  under 
a  misconception  of  what  had  passed  in  a  conversa- 


.'UXGAMA 
\.TCH>  MA 


I  AX AD HA 
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1H4G.        ti()ii,  ill  a  language  wliicli  was  iiot  vernacular  to  either 
party. 

This  appears  to  us  a  purely  gratuitous  assumption  : 
jid  others,  it  woukl  liave  been  a  strong  assumption  if  Mr.  Roberts's 
TCHAMA  opinion  had  been  formed  from  a  single  conversation  ; 
but  he  states,  that  he  had  frequent  communications 
with  Jaganadha,  upon  the  subject ;  that  the  boy  was 
brought  to  him  by  Jaganadha^  four  or  five  times ;  was 
treated  by  the  Raja,  as  his  son  ;  and  was  brought,  as 
he  considered,  in  order  that  his  title  as  such  might  be 
known  and  recognised.  His  opinion  is  founded,  not 
merely  on  what  he  heard,  but  what  he  saw,  not  on  one, 
but  on  several  occasions. 

Supposing  the  fact  of  adoption  to  be  proved, 
some  objections  were  made  to  its  validity,  in  point 
of  law ;  but  they  do  not  appear  to  us  to  be  of  any 
value. 

Upon  the  whole,  after  a  very  long  and  anxious  con- 
sideration of  the  subject,  we  feel  ourselves  called 
upon  to  differ  upon  this  point  also,  with  respect  to  the 
adoption,  from  the  judgment  of  the  Court  below,  and 
to  hold  that  Lutchmeputig  was  well  adopted,  and  is 
entitled  to  succeed  to  the  whole  estate  of  Jaganadha, 
subject  to  such  maintenance,  as  his  widows  may  by 
law  be  entitled  to. 

Our  report  to  Her  Majesty  will  be,  that  as  to  Put- 
toory  Caly  Doss,  (who  seems  to  have  been  very  im- 
properly made  a  party  to  the  proceedings,)  the  Appeal 
ought  to  be  dismissed,  with  costs.  That  the  decree 
of  the  Court  below  ought,  in  other  respects,  to  be 
reversed.  That  it  should  be  declared,  that  the  adop- 
tion of  Ramanadha  was  invalid,  and  that  he  was 
not  entitled  to  be  considered  as  a  co-heir  with  Jaga- 
nadha^  to    Vencatad?y  ;  but  that,  under  the   circum- 


V. 

Eamanadha 
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stances  appearing  in  evidence,  lie  was  entitled  to  such        184G. 
property  included  in  the  gift  made  by  Vencatadnj,  after    Eungama 
Jaganadha  came  of  age,  as  Vencatadry  had  the  power    p^^^' 
to  dispose  of.     That  Ramanadha  was  entitled  to  retain   and  others, 
those  portions  of  such  property  which  came  into  his     atchama 
possession,  and  to  have  restored  to  him  such  portions 
thereof  as  came  into  the  possession  of  Jaganadha^  or 
to   have   compensation   made   for   them,    out   of  the 
estate   of   Jaganadha.     That  the    adoption  of  Liitch- 
meputty   by   Jaganadha   was   well   proved,    and  that 
Lutchmeputty  was  entitled  to  succeed  to  the  whole 
estate  of  Jaganadha.     That  with  these  declarations, 
the   cause  should   be  remitted   to  the   Court  below, 
with  directions  to  do  what  may  be  necessary  for  giving 
them  effect.     That  no  costs  ought  to  be  given  in  these 
Appeals,  or  in  the  suits  below,  except  to  Puttoory  Cahj 
Doss. 


YOL  ly. 
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MuNNi  K\M  AwASTi' Appellant, 

AXD 

Sheo  CnrRN  Awasty  and  Mussamat  )  r>         i    j   ^ 

JSEEIT    IvOOEPv -       -    )  ^ 

On  A]rpe(d  from  the  Siulder  Deivannij  Adaidut  at 
Bengal. 

4th  Dec       _LliI8  Appeal  arose  out  of  a  suit,  originally  insti- 

1846.       tuted  in  the  Provincial  Court  of  Patna,  by  the  Appel- 

By  deeds  of    laut,  suing,  in  forma  pauperis^  against  Mudduii  MoJiim 

iZiete)'and  ^'^^^^.U   {^^   husband    of   the  Eespondent,  Mussainat 

ikrar-namn     JS^eeut  Kooer)  and  Sheo   Churn  Aivast?/,  for  the  pay- 

(acknoTTledg-  ^  '^^  ^    '' 

ente     1 '  f  *  Present :  Memljers  of  the  Judicial  Committee, — ^Lord  Bi'ougham, 

by  parties  to   Lord  Langdale,  the  Eight  Hon.  Dr.  Lushington,  and  the  Right 
a  suit  then       Hon.  T.  Pemberton  Leigh. 

compromise         Privj^  Councillors, — Asuessors, — Sir  E.  H.  East,  Bart . ,  and  .Sir  E. 
was  agreed      Evan,  Knt. 
upon, in 

consideration  of  Es.  2,000,  to  be  paid  by  the  Defendants  to  the  Plain- 
tiff, the  Plaintiff  undertaking  to  execute  and  deliver  into  the  Court,  a  deed 
oirazi-n  i nm ;  which  the  Plaintiff  afterwai'ds  refused  to  execute.  Held  by 
the  Judicial  Committee  of  the  Priv\'  Council,  affirming  the  Sudder  Court's 
decree, that  thed.ee(].soifarigh-kitttiand.ik)'ar-/iariia  eonstitutedabinding 
obligation  on  the  Plaintiff,  and  that  he  could  not  avoid  the  compromise, by 
refusing  to  execute  and  enter  ixp  the  razi-nama. 

The  Plaintiff  instituted  the  sidt,  in  forma  pauperis,  and  by  the  terms  of 
the  deed  of  compromise,  the  Defendiints  undertook  to  pay  the  costs, upon 
his  entering  up  the  razi-nama.  The  Courts  in  In  dia  sustained  the  compro- 
mise,and  decreed  the  Plaintiff  topay,outofthe  considaration-money  tobe 
received  by  him,  the  costs  incurred  subsequenttothedeedsof  compromise. 
Such  decree  affirmed  on  Appeal. 

Semhle.  Although  the  Courts  in  India  admit  a  party  to  appeal  to  jE'wir- 
?rt/t(7,  Vn/orma^ia  «^e?-^s,  yet  the  Appellant  ought  to  make  a  special  applica- 
tionto  the  Queen  in  Council,  for  leave  to  prosecute  such  AppeaL  in  /ornia 
j)auj06ri&. 
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mont  of   S.  Ks.  85,135.  12.,  being   tlio  amount  of  a       18ig. 
fourth   part   or  share  of   certain   effects,   estates,    in  Muxxi  Eam: 
viUacros,  houses,  orchards,  immoveable  and  moveable      Awasty 

propertv,  together  Avith  the  produce  of  the  khiraj  and  Siieo  Churn 

,     ,  7  .    '  •      -11  -^      ^       •       ^-L  A-      2.    .      Awasty. 

la-khiraj   villages,   situate   m   the  pergunnas  JSurhut 

Roh  and  Pilluh,  in  the  presidency  of  Bengal,  tlie  en- 
tire amount  of  whicli  was  estimated  at  the  sum  of 
S.Rs.  310,543,  then  in  the  possession  of  the  Defen- 
dants, who  were  carrying  on  in  partnership  together 
the  business  of  mahajans,  or  bankers,  in  the  town  of 
SJiahahad. 

The  Plaintiff  claimed  as  the  son  of  Shco  Lai  Awasty, 
one  of  the  jB.ve  sons  of  Ngne  Sookh  Awastg,  the  eldest 
son  of  Bholanath  Aivastg,  the  common  ancestor  and 
founder  of  the  family,  against  the  Defendants,  the  sons 
of  Deokishen  Aiuastg,  the  son  of  Sookh'nuiidun  Awasty, 
the  second  son  of  Bholanath  Aioasty,  insisting  that  the 
descendants  of  the  common  ancestor  were  an  undivided 
family,  and  that  the  capital,  &c.,  was  the  joint  property 
of  the  Defendants  and  himself. 

On  the  2Gth  of  January  1815,  the  Plaintiff  filed  his 
plaint,  in  forma  pauperis,  in  the  Provincial  Court  of 
Patna,  against  3Iuddun  Mohun  Atvasty  and  Sheo  Chum 
Aicasty,  in  which  he  traced  his  descent  with  the 
Defendants,  from  their  common  ancestor,  Bholanath 
Awasty,  and  alleged  that  a  partnership  subsisted  from 
his  time  down  to  the  present,  and  claimed  to  be  put  in 
possession  of  a  fourth  part  or  share  of  the  real  and 
personal  estate  then  belonging  to  the  Defendants,  to 
the  amount  before  stated. 

The  Defendants,  by  their  answer,  denied  that  the 
Plaintiff,  or  JVyne  Sookh  Awasty,  through  whom  he 
claimed,  had  any  interest  in  the  house  at  Shahabad, 
or   any   other  estates    belonging  to   them,  and    then 


AWASTY 
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1846.        iu  their  possession,   insisting  that  the  whole  of  their 

MuxNi  Eam  property  was  created  and  acquired  by  their  own  ex- 

AwASTY      ertions,   or   those  of    their  immediate    ancestor,    and 

Sheo  Churn  was  imparticipated  in  by  the  Plaintiff's  ancestor,  and 

could  not,  therefore,  be  claimed  by  the  Plaintiff  ;  they 

insisted  also  that  the  suit  was  barred  by  the  Bengal 

Eegulations  of  Limitation,   III.   of  1793,  and  II.  of 

1805. 

The  Plaintiff,  by  his  reply,  contended  that  the  suit 
was  taken  out  of  the  operation  of  the  Eegulations  of 
Limitation,  the  claim  being  for  hereditary  property  of 
a  partnership,  still  subsisting. 

At  this  stage  of  the  cause,  the  Defendant,  Miiddim 
3/o/iun^26'asify,  died,  leaving  the  present  Eespondent, 
Mussamat  Neeut  Kooer,  his  widow,  and  Chintamun  and 
Balgovind^  his  sons,  who  were  minors,  co-heirs,  sur- 
viving. 

In  support  of  the  alleged  partnership,  the  Plaintiff 
filed  a  sharakat-nama^  or  deed  of  partnership,  dated 
11th  Katik^  Sumvut  ISoS  (1801-2  a.d.),  and  produced 
some  accounts  and  letters,  but  no  proof  was  given  of 
their  authenticity,  or  of  anything  to  connect  them  with 
the  Defendants. 

An  order  was  issued  by  the  Provincial  Court, 
directing  that  the  Defendants  should  be  called  on 
for  the  books  of  their  house  from  the  year  1787  to 
1807-8  A.D.  It  appeared  however  that  these  books 
had  been  accidentally  destroyed  by  a  fire  in  the  year 
1810-11. 

The  Plaintiff  presented  a  durkhast tendering alistot 
sixteen  witnesses,  to  prove  the  above  deed  of  part- 
nership, and  also  that  his  grandfather's  [Nyne  Sookh 
Awasti/s)  property  was  partnership  property,  and  un- 
divided.   Of  the  whole  of  these  mtncsses,  the  Plaintiff 
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eventually  produced  only  three,  avIio  were  examined        '^•^^• 
by  the  Court.  Mu^^mIjam 

On  the  26th  of  April  1810,  and  subsequently  to  the      ^™'y 
examination  of  these  witnesses,  the  Plaintiff  executed  Siieo  Churn 
a  farigh-kutti^   or   deed  of  release,   and  discharge  of 
the  suit,  to  the  Defendants,  in  the  following  form  : — 

"  Whereas,  I  entered  an  action,  as  a  pauper,  in  the 
Patna  Provincial  Court,  for  one-fourth  share  in  the 
cash,  property,  &c.,  belonging  to  the  house  at  Shaha- 
bacl  alias  Saheh-gunge^  zilla  Bah(u\  on  an  affirmation  of 
my  grandfather's  and  father's  partnership  therein,  and 
demanding  that  they  be  divided,  and  that  I  be  put  in 
possession  thereof,  rated  at  Rs.  85,135.  12.,  including 
the  three-fold  and  eighteen-fold  malguzary  and  (yearly) 
produce  of  the  hhiraj  and  la-khlraj  villages,  against 
Muddun  Mohun  Awasty  and  Sheo  Churn  Awasfg^  sons 
of  Deokishen  Awasty^  son  of  Sookhnundiin  Awasty ; 
and  after  Muddun  MoJmn  Awasty' s  death,  conform- 
ably to  the  revised  petition,  against  Mussamat  Neeut 
Kooer^  widow  of  the  said  deceased,  the  guardian  of 
Chintamun  Aivasty  a.nd  Balgovind  Aicasttj,  minor  sons 
of  the  above,  deceased,  which  suit  is  pending  in 
the  Court  aforesaid.  Whereas  Deokishen  Awasty,  the 
father  of  the  Defendants  aforesaid,  in  Sumvut  1845, 
during  the  lifetime  of  his  father,  Sookhmmdun  Aivasty, 
was,  together  with  his  dependants,  separated,  and  had 
his  vituals  distinct  from  his  own  father  and  brothers, 
and  without  receiving  any  share  in  his  grandfather's 
and  father's  property,  came  from  Futtoohabad  to  Saheb- 
gunge,  where  he  established  his  residence ;  and,  by  his 
own  exertions,  having  carried  on  trade,  and  the  busi- 
ness of  a  shroff,  at  the  said  town,  and  conducted  by 
himself  the  concerns  of  the  house,  unparticipated  by 
any  individual,    till  1817    iSumi'ut,  from   the  prolits 


lis 
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1846.  thereof    created    and    acc^iiired    tlie    cash,    property, 

MuNNi  Ram  dwelling-houses,  orchards  aud  villages,  which  he  pos- 

AwASTY  sej^sej^  iinparticii)ated  and  unoccupied  by  any  other 

SheoChurx  person,    and    Avhich,    after    his    decease,     descended 

A.AVASTY* 

by  inheritance  to  his  sons,    that   is,    to    the   Defen- 
dants, and  are  in  their  possession  and  occupancy.     In 
these,  neither  I   nor  my  brothers  have  any  claim  or 
right ;  but  \\  hatever  outstanding  demands  and  price 
for  goods  sold,  were  (due)  at  the  time  the  business  was 
carried  on  by  Sookhnundim  Atvasty  and  Siuigwn  Lai 
aforesaid,   first   at   Bonlad-gunfje^    and   afterwards   at 
Saheb-giinge,  till  Ar/him,  1847   Sumvut,  and  which  the 
said  DeoMsJien   Awasty    collected,    conformably    to    a 
mokhtar-nama  and  iJcrar-nama  of  Sungiim  Lai  Awastjj^ 
out  of  these  one-eighth  share  belongs  to  me.     I  have, 
therefore,  with  my  own  free  will  and  consent  settled 
this  action  among  ourselves.     By  the  terms  of  this 
settlement,   the  sum  of  Es.  2,000   account,  mme  and 
my  brother  Doorga  Azoasbfs  eighth  share  (after  deduct- 
ing  Siingum  'LaVs  debts   to  the  Mahajuns,   and   the 
quarter  share  for  the  said  Deokisheii' s  right  account, 
his  trouble,  and  the  shares  of  his  other  brothers  and 
partners),   is  due  to  me  and  to   my  brother  by  the 
Defendants  aforesaid,  which,  that  is,  the  sum  of  S.  Es. 
2,000  in  question,  I  have  taken  from  the  Defendant 
aforesaid,   and  have  received,  and  have  appropriated 
and  applied  it  to  mine  and  my  brother's  uses,  and  have 
relinquished  and  withdrawn  the  residue  of  my  claim 
in  the  above-mentioned  case,  property,  articles,  cash, 
dwelling-houses,  orchards,  estates,  or  villages  aforesaid, 
the  possessions  and   occupancies  of  the  father  of  the 


Defendants,  and  their  own. 
dants  aforesaid,  nor  their 
have  any  right,  title,  claim  in 


And  neither  the  Defen- 

successors,    have   or  shall 

or  liti; 


.gation  for, 


the 
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property,  articlos,  (l\velling-lionsoi=!,  dues  or  orchards!,        '^^■^^■ 
&c.,  appertaining   to   the   town   of  Futtoohahad^    &c.,  Munxi  Ram 
zilla    Cawnpore^    tlio   possessions   and  ocenpancies  of        '""asty 
myself,  of  my  brother,  and  of  niv  uncles.     The  costs  of  Sheo  Churn 
the  Court  are  agreed  to   be  at  the  responsibility   ot 
the  Defendants."     Tliis  instrument  was  signed  by  the 
Appellant,    and   was   witnessed   by   three   witnesses, 
named   Ram    Chund,    otherwise   Ram   Persad,   Kokil 
Chund,  and  Blioop  Sing. 

On  the  30th  of  the  same  month,  the  Appellant 
executed  an  ikrar-nama,  or  deed  of  acknowledge- 
ment, in  the  Eespondents'  favour,  in  the  following 
form  : — 

"  Whereas,  I  entered  an  action,  as  a  panjier,  in  the 
Patna  Provincial  Court,  for  the  division  of,  and  entry 
into,  the  property  and  estates  belonging  to  the  house 
at  the  town  of  Shahabad,  alias  Saheh-gunge^  zUla 
Bahar^  against  Mudduii  Moliun  Aivasty  and  Sheo  Churn 
Aivasty.,  and,  after  the  death  of  Muddiin  Molmn  Aivasti/, 
against  Mu-ssamut  Neeut  Kooer,  widow  of  the  said 
deceased,  the  guardian  of  Chintamun  Avjasty  and  Bal- 
govind  Aivasty.,  minor  sons  of  the  said  deceased.  Now 
I,  by  my  own  free  will  and  consent,  have  taken  Rs. 
2,000  as  my  eighth  share  in  the  dues  and  price  of  goods 
sold  at  tlie  time  the  deceased  Siingum  Lai  Awasiy^s 
business  was  carried  on,  which  were  (outstanding)  till 
Sumvut  1847,  and  have  executed  and  delivered  a  deed 
oi  fangh-hitti  aud.  la-dava  to  the  said  Defendants,  by 
which  a  razi-nama  in  the  above  suit  was  eflected. 
And  the  sum  of  Es.  1,000  has  been  fixed  by  the 
Defendants  as  the  share  of  the  widow  of  my  uncle  Sheo 
Das  Awasty^  deceased,  (who  lives  with  me,  and  is 
without  issue,)  out  of  the  "..nount  collected  account  the 
dues  and  price  of  the  goods  sold  aforesaid ;  I,  therefore, 
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1846.  cii2;no;o  and  (x.Wc  in  writing  that  I  will  deliver  in  a  rcizi- 
MuNxi  Ram  nama  in  my  action,  conformably  to  the  above  conditions, 
AwASTY  ^^  ^2j^  Provincial  Court,  and  will  get  a  farigh-kutti 
SheoChurx  executed  to  the  Defendants  by  the  widow  of  my  uncle 
Shco  Das  Aivasty,  deceased,  within  two  months,  and 
deliver  the  same  to  them,  at  which  time  I  will  receive 
the  sum  of  Rs.  1,000  aforesaid,  and  until  I  shall  have 
got  the  farigh-kutti  executed  by  the  Mussamat  above 
mentioned,  the  lis.  1,000  in  question  shall  remain  in 
deposit  A^'ith  Ram  Persad  Mukessree,  Mahajun^  inhabi- 
tant of  the  town  of  Shahabad.  Further,  I  engage  and 
give  in  writing,  that  should  the  widow  of  the  deceased 
Sheo  Das  Awasty  aforesaid  make  hereafter  any  demand 
whatever  on  the  Defendants,  beyond  the  Es.  1,000  in 
question,  the  answer  thereto  shall  rest  with  me,  and 
with  this  (responsibility)  the  Defendants  shall  be  wholly 
uncennected  and  unconcerned.  This  writing  has, 
therefore,  been  executed  as  an  ikrar-nama,  that  it  may 
be  of  use,  when  required.'' 

In  piu'suance  of  the  conditions  of  the  first-mentioned 
instrument,  the  Defendants  paid  the  sum  of  Bs.  2,000, 
which  was  deposited  with  Ram  Persad  Mukess?'ee,  and 
an  undertaking  given  by  him  to  hand  the  money  to 
the  Appellant,  upon  the  razi-nama  being  delivered  in. 
The  Appellant,  however,  afterwards  declined  to  deliver 
in  the  razi-nama^  or  to  stay  the  proceedings  in  the 
action. 

The  Defendants,  in  consequence,  presented  a  durk- 
hast^  together  with  the  deed  of  farigh-kutti^  to  the 
Provincial  Court,  stating  the  Plaintiff's  refusal  to  per- 
form his  part  of  the  agreement. 

On  the  4th  of  August  1819,  the  Plaintiff  and  De- 
fendants were  summoned  before  the  Provincial  Court : 
Wiefarigk-kutti  vi'ns  shown  to  the  Plaintiff,  and  he  was 
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asked,  ^'Did  you,  or  did  you  not,  execute  and  deliver        1846. 
this  farlgh-kutti  to  the  Defendant  ?  and  if  you  did  Munni  Ram 
execute  it,   what  is  the  reason  you  do  not  submit  a      ^^^sty 
razi-nama  ?"     The    Plaintiff   stated,     ''  My  Hinduvi  Sheo  Churn 

.  .  AWASTY. 

signature,  affixed  to  tho  fimgh-kufti,  is  authentic  and 
genuine,  but  the  Defendant  got  me  to  sign  this  farigh- 
ktttti^  by  a  deception  ;  that  is,  the  Defendants  engaged 
that  I  should  inspect,  and  have  explained  to  me,  the 
books  and  accounts  of  Sookhnundun  Awastyh  and  Sun- 
gum  Lai  Awastyh  concerns,  which  Deokishen  Awasty 
collected,  receive  therefrom  one-eighth  share,  which  is 
my  right,  and  execute  and  deliver  him  a  farigh-kutti  ; 
and  Sheo  Churn  Atvastg,  one  of  the  Defendants,  said 
to  me,  '  Do  you,  in  the  first  place,  execute  a  paper, 
stating  that  an  accommodation  has  been  determined 
on  ;  and,  afterwards,  do  you  understand,  and  take 
whatever  your  eighth  share  may  amount  to  by  the 
accounts.  I  will  pay  it  you  hereafter.'  I  then  signed 
this  paper." 

Upon  this  reply,  the  Provincial  Court  were  of 
opinion,  ''  that  the  Plaintiff  having  acknowledged  the 
farigh-kutti,  delivered  in  by  the  Defendant's  vakeel,  it  is 
deemed  unnecessary  to  call  the  witnesses  to  prove  it ; 
but  the  Plaintiff  having  declared,  that  the  farigh-kufti 
aforesaid  was  executed  on  the  condition  that  the 
accounts  should  be  explained  (to  him),  the  Court 
ordered  two  of  the  witnesses  to  the  farigh-kutti,  Earn 
Persad  and  Kokil  Chund,  to  be  examined,  who  deposed 
to  the  due  execution,  and  denied  that  any  stipulation 
or  engagement  had  been  made  by  the  Eespondents  to 
explain  the  books  to  the  Appellant. 

The  case  came  on  for  hearing,  on  the  6th  of  Septem- 
ber 1820,  before  Mr,  William  Malcolm  Fleming,  who 
delivered  the  following  Judgment :    "As  the  Plaintiff 

vol..    IV.  p 
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1846.         adduces  a  variety  of   objections  to  the  farigJi-hutti^ 

MuSTram  above-mentioned,  which  have  been  entered  at  length 

AwAsxx      i^  ^jjQ  proceeding  of  the  4th  of  August  1819,  and  as^ 

Sheo  Churn  exclusive  of  that  consideration,  the  Plaintiff  has  not 

taken  the  amoimt  stated  in  the  farigh-kiitti  aforesaid^ 

nor  delivered  in  a  razi-nama^  in  the  usual  form,  the 

decision  of  this  suit,  on  a  fangli-kutti  of  that  nature 

not  carried  into  execution,  is  deemed  exceptionable." 

On  the  26th  of  April  1821,  the  Provincial  Court  of 
Fatna  (Mr.  John  Sandford^  Judge,)  pronounced  its  de- 
cree, the  material  portion  of  which  was  in  the  follow^ 
ing  terms : — "  It  is  adjudged  that  the  Plaintiff's  ac- 
tion is  liable  to  dismissal,  for  two  reasons ;  the  first 
is  as  follows : — that  the  Plaintiff  aforesaid  made  an 
adjustment  with  the  Defendants,  and  took  the  sum 
of  Es.  2,000,  his  own  share,  and  executed  and  de- 
livered to  the  Defendants  the  aforesaid  farigh-kutti  \ 
and  that  he  acknowledged  the  farigh-kutti  in  this 
Court.  As  to  his  demur,  that  the  deed  in  question 
was  on  condition  of  the  explanation  (to  him)  of  the 
accounts  and  books  of  the  concern  of  Sookhnundun 
Awasty  and  Sungum  Lai  Awasty^  this  point  is  in 
no  shape  proved,  inasmuch  as  there  is  no  condition 
whatever  entered  therein.  On  the  contrary,  it  is 
stated  that  they  made  an  adjustment  among  them- 
selves, regarding  the  luhna  price  of  property  sold, 
and  the  rest  of  Sookhnundun  Awasty'' s  and  Sungum 
Lai  Awasty'' s  concern,  and  that,  by  the  adjustment, 
the  sum  of  Es.  2,000  was  found  due,  account  his  (the 
Plaintiff's)  eighth  share,  and  that  he  had  received  it 
from  the  Defendants  ;  nor,  from  the  depositions  of  the 
witnesses,  entered  in  the  margin  (of  the  deed),  does  it 
appear  that  there  was  any  condition  and  verbal  engage- 
ment regarding  an  explanation  of  the  accounts.     Thus, 
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such  exceptions,  on  the  part  of  the  Plaintiff,  are  in-        is**^- 
admissible  by  the  Court.     Now,   notwithstanding  all  Munki  Ram 
these  facts,  and  his  having  received  the  money,  the  ^^^^ 

Plaintiff's  excepting  against  the  farigh-kutti  on  an  idle  SheoChuun 
pretext,  is  manifestly  a  fraud.'' 

It  was  therefore  ordered, — That  the  Plaintiff's  claim 
be  dismissed,  and  that  he  pay  the  Avhole  costs  of  suit ; 
and,  in  the  event  of  his  property  being  to  be  found, 
that  it  be  liquidated  therefrom. 

The  Appellant  presented  a  petition  of  appeal,  in 
forma  'pauperis^  to  the  Sadder  Deivanny  Adawlut  of 
Bengal. 

Tlie  Appeal  was  set  down,  in  the  first  instance,  for 
hearing  before  Mr.  Courtney  Smithy  the  Second  Judge, 
who  recorded  his  opinion,  that  the  claim  of  the  iVp- 
pellaut  for  a  fourth  share  was  untenable,  inasmuch 
as  if  his  claim  was  just  and  well-founded,  he  was  only 
entitled  to  a  sixteenth  share  in  the  partnership  concern, 
and  that  the  decree  of  the  Provincial  Court  ought  to 
be  annulled,  and  the  Appellant  declared  entitled  to 
receive  from  the  Respondents,  without  interest  on  the 
ivasilat,  the  sum  of  Rs.  19,764.  13.,  as  well  as  entry 
into  a  sixteenth  share  of  the  real  estate ;  and  then  he 
ordered  that  the  papers  be  laid  before  the  sitting  of 
another  Judge. 

The  proceedings  were  then  laid  before  Mr.  John  Her- 
bert Harrington,  the  Acting  Senior  Judge,  by  whom  the 
cause  was  heard  ;  he  recorded  his  opinion  as  follows  : 
— *'  The  Appellant's  claim  against  the  Respondents, 
for  more  than  the  Rs.  2,000,  admitted  by  the  Respon- 
dents, is  not,  in  my  opinion,  proved  and  established, 
for  the  following  reasons  : — 1st.  The  sharakaf-nama, 
dated  11th  Kati/c,  Sumvut  1858,  or  1st  November  1801, 
filed  by  the  Appellant,   in  the  Provincial  Court,  is 
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1846.  without  siguatiu'e,  nor  has  it,  in  any  shape,  been  esta- 
MuxxrRAif  blished ;  but  even  had  it  been  proved,  adverting  to 
AwAsTY  ^|jg  failure  of  the  houses,  as  stated  therein,  in  Sumvut 
SheoChurx  aforesaid,  a  paper  of  this  nature  cannot  be  a  substantial 
and  valid  plea  in  proof  of  the  Appellant's  partnership 
in  the  house  of  Saheh-gunge,  which  was  open  in  Sumvut 
1859,  in  the  firm  of  Sheo  Oliurn  and  Muddun  Mohan, 
and  is  to  this  day  carried  on  in  their  names.  Xor  has 
the  partnership  of  the  Appellant's  father,  and  of  the 
Appellant  himself,  in  the  said  house,  from  the  time  it 
was  opened,  in  1859  Sumvut  aforesaid,  till  the  institu- 
tion of  this  suit,  in  Jaimary  1815,  been  satisfactorily 
proved  by  any  other  document  or  depositions  of  wit- 
nesses. 2nd.  Adverting  to  the  above  statement,  and  ta 
the  period  of  twelve  years,  which  is  the  term  fixed  by 
cl.  14,  Eegulation  III.  of  1793,  for  the  hearing  of  suits 
of  this  nature,  the  Appellant's  claim,  from  the  length 
of  time  which  had  elapsed,  was  not  eligible  to  hearing ; 
and  had  the  Eespondents  not  agreed  to  pay  the  sum  of 
Rs.  2,000  (account  of  the  share  in  the  luhna^  &c.^ 
property  belonging  to  the  house  in  partnership  at 
Saheh-gunge^  till  Sumvut  1847,  which  was  carried  on 
in  the  firm  of  Sookhmmdun  and  Sungum  Lai,  and  the 
liihna  and  property  of  which  was  collected  by  Deokishen,. 
the  predecessor  of  the  Respondents,  conformably  to  a 
makhtar-nama,  of  Sungum  Lai),  the  Appellant's  action 
was,  pursuant  to  the  Regulation  aforesaid,  subject  to 
rejection  in  toto,  and  would  have  been  dismissed  ;  but 
as  the  Respondents,  notwithstanding  the  Appellant 
receded  from  settling  this  suit,  for  the  sum  of  Rs.  2,000,. 
according  to  ^Qfarigh-kutti  and  ikrar-nama,  signed  by 
the  Appellant,  dated  the  26th  and  30th  of  April  1819, 
have  acknowledged  the  said  sum  to  be  justly  due  fi*om 
them  to  the  Appellant,  account  his  share  in  the  luhna 
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ill  partnei-sliip  aforesaid, — for  tliat  reason  the.  causing  ^^^^• 
the  Respondents  to  pay  that  sum  to  the  Appellant  is,  Munm  Ram 
in  the  decision  of  this  suit,,  just.  From  the  contents  of  "^^sty 
ihe  farigh-hitti  aforesaid,  it  appears  that,  in  case  this  SHEoCinrRN 
suit  should  be  settled  by  the  delivering  in  of  a  razi- 
nama,  on  the  part  of  the  Appellant,  the  Eespondeuts 
consented  to  pay  the  costs  of  suit  independent  of  the 
Rs.  2,000  aforesaid.  But  as  the  Appellant  has  not 
delivered  in  a  razi-nmna,  and  tliat  disputes  and  heavy 
charges,  account  fees  to  val'eels,  &«.,  in  the  Provincial 
Court^  and  in  this  Admdiity  have  been  also  thereby 
occasioned  ;  therefore,  the  costs  of  both  parties  in  this 
ai'e  not,  according  to  the  farigh-kutti^  justly  payable 
by  the  Respondent.  Conformably  to  the  Regulations 
and  the  usual  forms,  it  becomes  necessary  that  (with 
the  exception  of  the  regular  costs  on  the  Rs.  2,000  out 
of  the  Appellant's  claim,  which,  by  the  above  exposi- 
tion, is  due  from  the  Respondents)  the  remaining  costs 
of  both  pai'ties,  account  of  the  residue  of  the  Appel- 
lant's claim,,  which  has  not  been  established,  be  paid 
from  the  Appellant's  property,  provided  it  can  be  met 
with  ;  and  until  the  property  of  the  Appellant  shall  be 
found  (who  has  entered  this  prosecution  and  appeal,  in. 
forma  pauperis),  the  one  half  of  the  fees  of  the  Re- 
spondents' vakeels  be  paid  them  by  the  Respondents. 
Adverting  to  the  difference  between  my  opinion  and 
that  of  the  Second  Judge  of  this  Court,  the  sitting  of 
another  Judge  of  this  Court  for  a  decision  and  con- 
clusive order  in  this  case  is  indispensable.  Ordered, 
therefore, — That  the  whole  of  the  papers,  together 
with  the  present  proceeding,  be  brought  forward  at  a 
sitting  of  another  Judge  of  this  Court." 

The  proceedings  were  then  brought  before  Mr.  Cuth- 
bert  Thornhill  iSealy^  who   directed  a  reference  to  the 
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1846.        Proviiiciiil  Court,  to  take  the  evidence  of  Bhoop  Sing<^ 
MuNNi  Eam  the  third  attesting  witness  to  the  farigh-kutti^  and  who 
AwASTY      j^^  j-^^^  been  examined  as  to  the  due  execution  of  the 
Sheo  Churn  instrument^  and  the  statement  at  the  time  of  its  execu- 
tion, of  any  agreement  or  stipulation,  as  alleged  by  the 
Appellant.. 

This  witness  was  accordingly  examined.  His  evi- 
dence confirmed  the  other  attesting  witnesses,  before 
examined,  and  negatived  any  such  agreement  or  stipu- 
lation having  ever  been  made. 

On  the  30th  of  November  1S25,  Mr.  Cuthhert  T. 
Seahj  recorded  his  opinion,  and  made  his  final  decree 
in  the  suit,  concurring  with  the  reasons  of  the  Acting 
Senior  Judge,  and  declared  that  it  appeared  to  him, 
that  the  farigh-Jmtti  and  ikrar-nama  signed  by  the 
Appellant,  dated  the  26tli  and  30th  of  April  1^\^, 
were  in  every  point  of  view  conclusively  substantiated,, 
and  that  the  Appellant's  claim,  beyond  Es.  2,000,  ad- 
mitted by  the  Eespondents,  was  in  no  shape  proved  ; 
therefore^  as  his  oiDinion  corresponded  and  concurred 
with  the  opinion  of  the  Acting  Senior  Judge  of  the 
Court,  a  conclusive  order  and  decree  was  passed,  and 
the  fijsala  of  the  Patna  Provincial  Couj't,  dated  the 
26th  of  April  1821,  directed  to  be  modified,  in  the 
following  manner  :  "  That  the  Appellant's  claim  to 
the  amount  of  Es.  2,000.  admitted  by  the  Eespondents, 
be  awarded  ;  that  the.  residue  of  the  Appellant's  claim, 
which  has  not  been  proved,  be  dismissed  and  rejected  ; 
that  costs  proportionate  to  the  Es.  2,000  aforesaid  be 
payable  by  the  Eespondents,  and  the  remaining  costs 
of  the  parties,  account  the  residue  of  the  Appellant's 
claim,  be  entered  at  the  Appellant's  responsibility; 
that  for  the  present,  in  consequence  of  the  Appel- 
lant's pauperism,  out  of  the  fees  on  the  Eespondents* 
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part,  which  are  deposited  iu  the  treasury  of  this  Court,        is^e. 
half  be  paid  to  the  vakeels,  aud  the  other  half,  on  the  Munni  Ram 
Respondents   furnishing    the   receipt,    be    repaid    to      -'^^-^^rv 
them,   and  that  in  the  event  of  the  Appellant's  pro-  Sheo  Churx 
perty  being  found,   the   whole   of  the  costs  be  paid 
therefrom." 

The  Appellant  applied  for  leave  to  xlppeal  from  the 
above  decree,  in  forma  pauperis^  pursuant  to  cl.  6, 
Eeg.  XXYII.  of  1814,  Avhich  was  allowed.  The  Ap- 
peal now  came  on  for  hearing. 

Mr.  Bulk?',  Q.C.,  Mr.  Jackson,  and  ]\rr.  Forsyth, 
for  the  Appellant. 

By  the  Hindoo  law,  the  prima  facie  supposition  is^ 
that  every  Hindoo  family  is  an  imdivided  family, 
Strange's  Hindoo  Law,  225  (2nd  edit.),  and  the 
onus  lies  upon  those  who  claim  a  separate  estate,  to 
prove  that  it  was  separately  acquired.  Dhurm  Das 
Pandey  v.  Mussumat  Shania  Soondri  Dibeah  (a).  In 
this  case,  the  hereditary  pai'tnership  in  the  house  at 
Shahahad  is  sufficiently  proved.  The  Court  below 
made  no  decision  on  the  merits,  but  proceeded  entirely 
upon  the  deeds  oi  farigh-laitti  and  ikrar-nama.  These 
deeds,  not  having  been  followed  up  by  a  razi-nama, 
cannot  be  held  to  be  conclusive  against  the  claim 
of  the  Appellant,  and  so  it  was  held,  in  the  first  in- 
stance, by  Mr.  Fleming,  in  the  Provincial  Coiu't.  The 
farigh-kutti  was  but  an  escrow,  which  was  to  take 
effect  upon  a  certain  condition  to  be  performed, 
namely,  the  production  of  the  books  and  accounts  of 
Sookhnunclun  and  Sungiun  Lai  Aivasty.  The  farigh- 
kutti  was  conditional  and  imperfect,  and  incapable 
of   being   carried   into    execution.     Mehunt   Ramper- 

*  (a)  3  Moore's  Ind.  App,  Cases,  220. 
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1846.         shaud  V.    Mehunt  Odaungir  {a).     The  Bengal  tlegU^' 

MuNM  Eam  lations  of  Limitation  do  not  apply  to  this  case,  as  the 

AwASTY      (>ause  of  action  does  not  arise  until  the  property  is 

SheoChukx  divided.     Admitting  the  validity  and  conclusiveness 

AWASTY. 

of  the  deed  oi  farigh-kiitti,  the  decree  is  erroneous,  in- 
asmuch as  it  does  not  give  the  Appellant  the  costs  of 
suit,  up  to  the  date  of  that  deed,  as  well  as  the  propor- 
tion of  costs  since  that  date,  on  the  sUm  due  to  liiirl 
Under  the  farigh-kutti. 

Mr.    Wigram,   Q.  C,  Mr.  E.  J.  Llot/d,  and  Mr. 
Edmund  F.  Moore^  for  the  Eespondents. 

The  Appellant  is  bound  by  ih^Q  farigh-kutti  executed 
by  him,  the  same  being  for  a  valuable  consideration. 
There  is  no  ground  for  disputing  the  validity  and  effect 
of  that  instrument.  The  claim  made  by  the  Appellant 
was  absolutely  barred  by  the  Bengal  Regulations  of 
Limitations,  III.  of  1793,  and  II.  of  1805.  He  had  no 
right  or  title  either  in  himself,  or  his  ancestors,  to  share 
in  the  proceeds  of  the  banking  business,  carried  on 
by  Mudclun  Mohun  Awasty  and  Sheo  Churn  Awasty. 

Lord  Langdale  : 

This  is  an  Appeal  from  the  Suader  Deivanny  Court, 
iU  a  suit  in  which  the  Appellant  was  the  Plaintiff,  in 
the  Provincial  Court  of  Patna.  He  alleged  himself  to 
be  one  of  a  numerous  family,  which  had  not  been 
divided,  or  in  any  way  separated.  He  claimed  to  be 
entitled  to  a  certain  share,  of  what  he  stated  to  be  the 
common  and  undivided  property  of  the  family.  The 
plaint  was  filed  so  long  ago  as  the  month  of  January 
1815.  The  answer  put  in  by  the  Defendants,  (the 
noAV  Respondents,)  to  that  action,  contained  a  denial 
(rt)  1  Ben.  Sud.  Dew.  Eep.,  188. 
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of  the  Plaintiff's  right.     A  replication  and  rejoinder        iS'iG. 

was  filed,  the  parties  proceeded  to  the  examination  Munni  Ram 

of  Tvituesses,  and  two  were  examined  on  the  part   of      ^^asty 

the  Plaintiff,  and  one   on  the  part  of  the  Defendant.  SnEoCnuRx 

A.  WAST  y. 
There  had  been   directions  given  for  the  production 

of  some  documents,  which  however  were  not  produced, 
in  consequence  of  their  having  been,  as  was  alleged, 
lost,  or  destroyed  by  fire. 

It  was  in  that  state  of  things,  that  a  proposal  for  a 
compromise  seems  to  have  been  made.  It  does  not 
distinctly  appear  from  whom  that  first  proceeded,  nor 
is  it  in  any  degree  material :  it  came  to  a  conclusion 
in  the  month  of  Aimil  1819.  It  does  not  appear  to  have 
been  entered  into  with  any  haste  or  precipitation ;  on 
the  contrary,  sufficient  time  was  taken  for  deliberation, 
the  time  which  was  asked  for  by  the  Plaintiff'  himself, 
in  order  that  he  might  choose  what  he  considered  a 
lucky  day,  for  the  completion  of  this  assignment  to  him ; 
but  on  the  26tli  and  30th  of  April,  he  signed  two  docu- 
ments, one  of  which  is  called  a  farigh-kutti.  the  other 
on  ikrar-nama.  In  the  farigh-kutti,  b-Hqy  the  introduc- 
tion, which  does  not  appear  to  be  material  to  be  stated  at 
length,  he  says,  "  I  have,  therefore,  with  my  own  free 
^vill  and  consent,  settled  this  action  among  ourselves :" 
b)'  the  terras  of  this  settlement,  the  sum  of  Es.  2,000 
"  account,  mine  and  my  brother  Doorga  Aivastyh  eighth 
share  (after  deducting  Sungiim  XaZ's  debts,  &c.),  is  due 
to  me  and  to  my  brother,  by  the  Defendants  aforesaid, 
which  (that  is,  the  sum  of  Es.  2,000,  in  question)  I 
have  taken  from  the  Defendants  aforesaid,  and  have  re- 
ceived, and  have  appropriated  and  applied  it  to  mine  and 
my  brother's  uses,  and  have  relinquished  and  withdrawn 
the  residue  of  my  claim  in  the  above-mentioned  case, 
&c. ;  and  neither  the  Defendants  aforesaid,  nor  their 

VOL.    IV.  Q 
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1846.  successors,  have,  or  shall  have,  any  right,  title,  claim 
MuNxi  E.Ajii  in,  or  litigation  for,  the  property,  articles,  &c.,  the 
AwASTY  possessions  and  occupancies  of  myself,  of  my  brother, 
Sheo  Chukx  and  of  my  uncles.  The  costs  of  the  Court  are  agreed 
to  he  at  the  responsibility  of  the  Defendants."  On 
the  30th  of  Ajrril^  he  executed  the  other  instrument, 
called  an  ikrar-nama ;  and  there  he  stated,  "Whereas 
I  entered  an  action  as  a  pauper  in  the  Patna  Provincial 
Court,  for  the  division  of,  and  entry  into,  the  property 
and  estates  belonging  to  the  house  at  the  town  of 
Shahabad,  alias  Saheb  Gunge^  Zillah  Bahar^  against 
Mudclim  Mohun  Awastij  and  Sheo  Churn  Awastg,  and 
after  the  death  of  Muddun  Mohun  Awasty  against 
Mussamat  Neeiit  Kooer^  widow  of  the  said  deceased, 
the  guardian  of  Chintamun  Awasty^  and  Bcdgovind, 
minor  sons  of  the  said  deceased.  Xow  I,  of  my  own 
free  will  and  consent,  have  taken  Es.  2,000,  as  my 
eighth  share  in  the  dues  and  price  of  goods  sold  at  the 
time  the  deceased  Stmgum  Lai  Aiuastyh  business  was 
carried  on,  &c.,  and  the  sum  of  Es.  1,000  has  been 
fixed  by  the  Defendants,  as  the  share  of  the  widow  of 
my  brother,  Sheo  Bam  Aivasty^  deceased,  (who  lives 
with  me,  and  is  without  issue,)  out  of  the  amount  col- 
lected, the  account,  the  dues  and  price  of  the  goods 
sold  aforesaid  ;  I,  therefore,  engage  and  give  in  wi'iting, 
that  I  will  deliver  in  a  razi-nama^  in  my  action,  confor- 
mably to  the  above  conditions,  to  the  Provincial  Court, 
and  will  get  a  fariyh-kuttl  e:s.ecvited  to  the  Defendants, 
by  the  widow  of  my  uncle  Sheo  Das  Awasty,  deceased, 
within  two  months,  and  deliver  the  same  to  them,  at 
which  time  I  will  receive  the  sum  of  Es.  1,000,  afore- 
said, and  until  I  shall  have  got  the  fanyh-kutii  executed, 
by  the  Mussamat  above  mentioned,  the  Es.  1,000  in 
question  shall  remain  in  deposit  with  Ram  Persad 
Muhassere.'^'' 


ON   APPEAL    FROM    THE    EAST    INDIES.  131 

^ow  taking  these  two  iustriimeuts  together,  (which  i^"*^- 
were  contemporaneous,)  they  amount  to  a  decided  agree-  Mukxi  R.vm 
ment  for  the  settlement  of  this  action  ;  by  that  agree-  ^^^.^^^ 
ment,  Es.  2,000  were  to  be  paid  to  the  Plaintiff,  and  SHEoCuraN 
he  signed  a  receipt  upon  it — "  I  have  received  Rs. 
2,000  ;"  and  the  same  instrument  says,  "  I  engage  and 
give  in  writing,  that  I  will  deliver  in  a  rcm-nama.^^  Two 
things,  therefore,  seem  to  be  understood  by  this  instru- 
ment :  one  is,  a  relinquishment  of  the  claim  made  in 
the  suit,  and  the  other  an  engagement  to  deliver  in  a 
razi-nama  ;  and  this  was  in  consideration  of  the 
Es.  2,000.  The  Es.  2,000  were  forthcoming  from 
that  moment  ;  but  at  the  time  that  this  farirjh-lcutti 
w^as  executed,  there  Avas  something  else  to  be  done, 
for  both  these  instruments  were  executed  out  of  Court, 
they  were  not  instruments  to  be  delivered  to  the  kazi, 
to  put  an  end  to  the  cause,  and,  therefore,  it  is  sti- 
pulated, that,  in  addition  to  the  former  instruments, 
the  Plaintiff  should  give  in  a  razi-nama^  expressing 
his  satisfaction  on  record  ;  and  while  that  was  pending, 
it  would  not  have  been  prudent  to  give  over  the  Es. 
2,000,  or  to  give  security  for  the  payment  thereof. 
What  was  done,  which  was  the  natural  course  of  pro- 
ceeding, was  this  :  the  Es.  2,000  were  not  to  be  paid 
over,  because  the  razi-nama  had  not  been  delivered,  but 
the  Plaintiff  was  not  to  be  left  without  some  security, 
and,  therefore,  he  had  delivered  to  him  a  sort  of  note, 
or  bond  for  the  execution  of  these  instruments,  leaving 
the  razi-nama  to  be  delivered  on  the  part  of  the 
Plaintiff. 

Upon  this,  matters  appear  to  have  ended,  and  thus 
remained  down  to  the  time  when  the  dispute  arose, 
no  razi-nama  having  been  delivered  in.  The  Plaintiff 
insisted  that  he  was  in  no  respect. bound  by  the  farirjh- 
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i8iG.  kuttij  or  deed  of  release,  because  it  had  been  obtained 
MuNNi  Eam  ^y  fraud,  and  he  alleged  some  circumstances,  by  which 
AwASTY  fraud  was  to  be  inferred.  One  of  those  was,  that  it 
Sheo  Chuen  had  not  been  properly  sealed  by  the  Icazi :  there  were 
several  other  things  more  particularly  mentioned  ;  one 
of  them,  to  which  the  greatest  weight  seems  to  have 
been  attached,  is  that,  cotemporary  with  these  instru- 
ments, there  had  been  another  agreement  entered  into 
between  the  parties,  that  notwithstanding  the  state- 
ment, of  the  specific  sum  of  Es.  2,000,  mentioned  three 
times  over  in  the  farigh-kutti^  and  also  in  the  ikrar- 
namaj  as  given  by  the  Plaintiff,  it  was  not  intended  that 
he  should  be  bound  bj''  that  sum,  but  that  there  should 
be  an  account  taken  of  what  might  be  due  to  him,  upon 
the  footing  of  his  original  claim  ;  and  this  was  alleged 
by  him  in  the  Court  below  as  the  reason  why  he  should 
not  be  bound  by  the  ikrar-naina. 

!Now  we  have  attended  to  this  matter,  with  all  the 
care  we  coidd,  and  to  what  has  been  stated  by  the 
learned  Counsel,  and  we  have  looked  through  all  the 
papers ;  but  we  cannot  find  the  slightest  evidence,  that 
there  ever  was  any  such  agreement.  The  Plaintiff's 
witnesses  were  cross-examined  on  the  subject,  but 
they  wholly  denied  the  existence  of  such  an  agreement, 
or  understanding  :  so  much  credit  was  however  obtained 
for  the  statement,  that  it  produced  a  great  deal  of 
litigation  ;  and  the  Plaintiff  even  obtained  a  decision, 
that  this  instrument  was  not  to  be  considered  sufiicient 
to  stop  the  proceedings.  It  appears  to  their  Lordships 
that  that  decision  is  very  extraordinary.  We  should  not 
have  adverted  to  it  at  all,  if  the  Counsel  for  the  Appel- 
lant had  not  done  so  :  and  with  great  reasonableness  on 
their  part,  because  they  wish  to  avail  themselves  of 
everything  they  can,  they  say,  here  we  have  the  Judg- 
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mcnt  of  Mr.  Fleming  in  our  favour,  upou  this  point ;  he        i^*^-**^- 
did  not  consider  that  the  faritjh-kutti  was  binding,  Munxi  I?am 

Kow  what  arc  the  reasons  which  he  gives  for  that      ''    '!^^^ 
opinion?     He  refers  to  the  former  proceedings,  and  to  ^".^'^/'".'-'.^^ 

•  .  rt  •  Til  A.WAS1  Y. 

the  examination  of  the  witnesses,  and  then  he  says, 
"  As  the  Phiintiif  adduces  a  variety  of  objections  to  the 
farigh-kutti^  above-mentioned,  which  have  been  entered 
at  length  in  the  proceedings  of  the  -Ith  of  ^z<yz^5^  1819," 
— there  is  not  a  ^'ord  about  this  having  been  proved, — 
"  and  as  exclusive  of  that  consideration," — tliat  is, 
the  consideration  of  the  Plaintiff  adducing  them, — 
*'  The  riaintiif  has  not  taken  the  amount  stated  in  the 
farigh-kutti,  aforesaid," — not  in  the  least  stating  the 
reason  why  he  did  not  take  it,  or  considering  whether 
it  might,  or  might  not,  have  been  his  own  fault  that  he 
had  not  got  it, — "  nor  delivered  in  a  razi-ncana  in  the' 
usual  form," — he  had  not  done  that  which  he  had  cove- 
nanted to  do, — "  the  decision  of  this  suit  im  a  farigh- 
kutii  of  that  nature  not  carried  into  execution  is  deemed 
exceptionable."  This  opinion  amounts  to  this,  that 
because  the  Plaintift'  has  entered  into  an  engagement, 
which  he  does  not  like  to  perform,  lie  is,  therefore,  not 
bound  to  perform  it.  Theii'  Lordships  cannot  see  that 
there  is  any  weight  to  be  attached  to  a  decision  founded 
upon  such  reasons. 

The  matter,  however,  went  forward  in  consequence 
of  this  decision,  and  the  proceedings  were  afterwards 
laid  before  Mr.  Jolm  Sand/ord,  when  the  Phiiiitilf's 
claim  was  dismissed,  and  he  was-  ordered  to  pay  the 
whole  costs  of  the  sidt. 

There  were  then  other  proceedings  before  Mr.  Court- 
-neg  Smith,  who  seemed  to  have  formed  a  more  favour- 
able opinion  of  the  validity  of  the  instrument,  and  then 
the  case  went  before  Mr.  Harrington^  and  afterwai'ds 
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1846.  before  Mr.  Sealy ;  and  it  strikes  us  as  a  conclusive 
MuNxi'^AM  fact,  that  Mr.  Harrington,  after  having  examined  all 
AwASTY  ^Q  evidence,  thought  that  the  Defendants  had  not 
SheoCiiitrx  made  out  any  case,  independent  of  iYiafarigh-kiitti.  It 
is  not  necessary  for  us  to  consider  that  point,  because 
we  think  that  the  case  is  concluded  by  the  farir/h-Jcuttij 
and  that  without  reference  to  the  evidence  of  Bhoop 
Sing,  which  with  great  ingenuity  is  shown  to  be  erro- 
neous ;  but  looking  merely  to  the  other  evidence, 
with  the  inferences  which  are  necessarily  to  be  drawn 
from  it,  there  is  not  the  slightest  suggestion,  that  the 
Plaintiff  might  not  have  had  his  money  from  the  first 
moment  after  the  execution  of  Vhq  farigh-kutti :  it  was 
there  ready  for  him.  There  was  an  act  to  be  done  by 
him,  to  entitle  himself  to  it,  viz.,  by  the  giving  in  the 
razi-nama,  and  that  act  he  never  did  ;  but  he  cannot 
avail  himself  of  his  own  neglect.  It  appears,  therefore, 
to  their  Lordships,  that  so  far  as  relates  to  the  dis- 
missal of  this  plaint,  the  decree  was  perfectly  correct. 
There  arises  a  question  as  to  the  costs.  The  far igh- 
kiitti  contains  the  clause,  which  has  been  so  often  re- 
ferred to — "  The  costs  of  the  Court  are  agreed  to  be 
at  the  responsibility  of  the  Defendants  ;"  therefore,  if 
the  Plaintiff  had  performed  his  duty  according  to  his 
engagment,  in  entering  up  a  razi-nama,  gnd  had  then 
received  the  Es.  2,000,  he  would  have  received  those 
Rs.  2,000,  quite  free  from  any  charge  of  costs,  and  the 
Dofcudants  would  have  had  to  pay  the  costs  below  ; 
but  it  does  not  follow  that  the  Defendants  would  be 
responsible  for  all  the  costs,  which  were  afterwards 
incurred,  in  consequence  of  the  unsuccessful  and  appa- 
rently most  unjust  litigation,  in  reference  to  the  Plain- 
tiff's claim,  and  which  he  instituted  and  carried  on,  for 
the  purpose  of  freeing  himself   from  the  obligation 
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entered  into  hy  the  farigh-hittl.     There  seems  to  be        184G. 

no  reason  at  all  for  that,  unless  by  his  suing  as  a  pau-  Munxi  Eam 
per ;  he  ought  not  to  be  subject  to  any  costs.     But      -^^^'^^ty 

he  was  not  strictly  suing  as  a  pauper,  for  it  cannot  fail  ''5"f-o  <''HrRx 

,     .1  1    .  .11.  A.WASTY. 

to  strike  us,  as  subject  to  some  question,  looking  to 
these  proceedings,  the  propriety  of  his  being  allowed  to 
sue,  in  forma  pauperis.  It  appears,  hy  this  f uric/ h-/cutti, 
that  he  had  some  property.  It  appears,  further,  that 
that  property  had  been  made  subject  to  attachment, 
and  had  been  actually  attached  ;  there  was  real  pro- 
perty, and  there  was  property  in  deposit,  property 
which  was  attached  after  the  decree  was  pronounced. 

Although,  therefore,  the  Appellant  has  declared 
himself  a  pauper,  he  is,  in  fact,  not  a  j^aupcr  ;  and  not- 
withstanding he  possessed  property  in  dwelling-houses, 
and  houses,  and  has  had  in  deposit  Es.  2,000,  with 
Turn  Chund  and  Utna  Bam,  he  has  sworn  that  he  is  a 
pauper.  The  Plaintiff  is  proved  to  have  Es.  2,000, 
and  he  is  shown  to  have  other  property,  because  there 
has  been  an  attachment  issued.  The  order  u'hich  is 
made  upon  that,  is  only  material  for  the  purpose  of 
showing,  that  in  this  case  there  was  no  attempt  to  make 
him  personally  liable  to  the  payment  of  the  costs,  but 
only  out  of  this  property.  The  order  is,  "  that  the 
Judge  is  to  be  careful  to  issue  the  decree  of  this  Court, 
and  to  obtain  payment  of  the  sum  of  Es.  2,000,  entered 
in  the  Teep,  fi-om  liufn  Persad,  3Iahajun.  Moreover  if, 
conformably  to  the  Eespondents'  statement,  any  other 
property  belonging  to  the  Appellant,  in  the  town  of 
Futtoohahad,  may  have  been  attached,  or  may  now  be 
obtained,  by  the  Eespondents  pointing  it  out,  the  same 
be  sold  by  public  sale,  and  therefrom  paying  the  Ee- 
spondents the  sum  of  Es.  394.  1.  IS.  3.,  costs  of  this 
Court,  and  also  the  costs  of  the  Provincial  Court." 

Xow  that  sum  of  Es.  394,  the  sum  which  appears 
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1846.         ns   comins:   for   costs    after   the   Defendant's    former 
MrxM  PvAM  amount,  has  been  paid,  by  the  arrangement  pursuant 
AwASTY      ^^  ^|_^g  decree,  A\hich  is  appealed  from.     Whether  it 
SHEoCiirRN  yj-as  intended  to  include  it  in  the  Ks.  2,000,  the  pro- 
perty in  question,  amongst  the  property  out  of  which 
the  Ks.  394  were  to  be  paid,  does  not  seem  at  all  to 
be  material,  for  the  result  at  which  their  Lordships 
think  they  ought  to  arrive,  is,  that  the  costs  which  are 
ordered  to  be  paid  after  this  litigation,  are  costs  to  be 
paid  out  of  the  property  :   therefore,  we  think  there  is 
no  inconsistency  in  doing  so  in  this  particular  case. 

'  Their  Lordships,  therefore,  will  report  to  Her  Ma- 
jesty, that,  in  their  opinion,  this  Appeal  must  be  dis- 
missed. 

There  is  one  observation  now  arising,  upon  which 
their  Lordships  are  ready  to  hear  any  information 
which  can  be  given  to  them  by  Counsel.  Leave  was 
granted  by  the  Sudder  Court,  to  appeal,  in  forma  pau- 
jyeris.  It  does  not  appear  that  there  has  been  any 
order,  in  this  country,  authorising  him  to  sue,  in  forma 
pauperis. 

Mr.  Moore : — In  aj^peals  from  the  colonies,  it  is  the 
practice  to  apply  by  Petition  here,  for  leave  to  prose- 
cute the  Appeal,  in  forma  pauperis.  Brouard  v.  Da- 
mar  esque  (a).  A  different  practice,  however,  prevails 
in  cases  where  the  Appeal  is  prosecuted  by  the  East 
India  Company,  under  an  Order  in  Council,  made  in 
virtue  of  the  Act,  3  &  4  Will.  lY.,  c.  41,  sec.  22. 
An  Appeal  being  allowed  by  the  Sudder  Court,  in 
India,  in  forma  pauperis,  pursuant  to  Ben.  Reg. 
XXYIII.  of  1814,  the  Appeal  is  prosecuted  without 
any  order  being  made  here.  Rany  Srimutty  Dibiah  v. 
Rany  Koond  Luta  (b). 

{a)  3  Moore's  P.  C.  Cases,  457.         {h)  2nd  Dec.  1847. 
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Rewun  Persad 


AND 


MUSSL'MAT    RaDIIA    BeEBY 


Appellant^ 


Respondents 


,3r(l  &  4th 
Dec.  1846, 


On  ApppMl  from  the  Siulder  Devjanny  Court  at 
AUahahaclj  in  Bengal. 

X  HIS  was  an  Appeal  from  a  decision  of  the  Sudder 
Dewanntj  Adaiclut,  for  the  North- West  Provinces,  held 
at  Allahabad,  dated  the  29th  of  April  1839,  and  pro-  Effect  given 
noimced  in  favour  of  the  Respondent,  in  a  suit  insti-  ment,  in  the 
tuted  by  her,  against  Dial  Das,  and  Mussumat  Roohnin,  ^*g\^enta^ 
the  widow  of  one  Goonee  Lai,  and  the  Appellant,  in  disposition, 

_  ,  i.  1.  I  made  by  a 

the  Zlllah  Court  of  Mirzajpoor,  to  recover  the  fourth  —   " 


*  Present :  Members  of  the  Judicial  Committee, — Lord  Brougham, 
Lord  Langdale,  the  Right  Hon.  Dr.  Lushington,  and  the  Eight 
Hon.  T.  Pemberton  Leigh. 

Privy  Councillors, — Assessors, — Sir  E.  H.East,  Bart.,  and  Sir  E. 
Ryan,  Knt. 


Hindoo,  do- 
miciled in  the 
North -West 
Provinces  of 
Bengal. 

By  this  in- 
strument,  tha 
Testator  gayo 
his     yridow 
a   life  estate, 
in  all  his  pro- 
perty, and  after  her  decease  he  gave  a  moiety  thereof  to  hig  brother  B., 
and  his  sons,  C.  and  D.    B.  and  C.  died  in  the  lifetime  of  the  tenant  for 
life.     C.  and  D.  were  divided  brothei-s.     C.'s  widow  claimed  his  share. 
Held  by  the  Judicial  Committee,— 

I.  That  C.  and  D.  took  vested  interests  in  the  moiety,  as  tenants  in 
common,  the  actual  enjojTnent  of  the  expectant  interest  being  post- 
poned till  the  termination  of  the  life  estate. 

II.  That  in  such  circumstances,  it  was  not  necessary  that  C.'s  share 
should  be  reduced  into  possession,  during  his  lifetime,  to  enablo  his 
widow  to  succeed  to  it. 

Sei.'iblc, — That  the  instrument  itself  would  have  operated  as  a  division 
of  the  property  given,  so  as  to  prevent  D.,  who  survived,  succeadiug  to 
his  deceased  brother's  share,  as  an  undivided  brother. 
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1846.       part  of  the  assets,  moveable  and  immoveable,  of  one 

EEwirx      FaJdr  Chund,  deceased,  after  deducting  Rs.  25,000  on 

Persad      account  of  sadahurtj  and  accounting  for  the  half-share 

MnssuMAT    of  the  aforesaid    Goonee  Lai  and  Dial  Das,  and  the 
Radha 
Beeby.      fourth  share  of  the  Appellant,  in  the  sum  of  Rs.  669,600, 

and  also  for  recovery  of  a  moiety  of  Rs.  20,000,  be- 
longing to  the  widow  of  one  Beekhary  Das^  to  which 
claims,  respectively,  the  Respondent  became  entitled 
under  a  deed,  in  the  nature  of  a  testaraentaiy  disposi- 
tion, executed  by  Fakir  Chimd,  on  the  5th  of  March 
1814,  A.D.  The  parties  were  of  the  Hindoo  caste  of 
Agrazvala,  and  their  respective  rights  were  regulated 
by  the  Hindoo  law,  prevalent  in  Benares  and  Alla- 
habad. 

The  facts  of  the  case  were  as  follow  : — 

Chei/ii  SooJch^  the  common  ancestor,  had  three  sons, 
viz.,  Bhowany  Persad^  and  Fakir  Chund,  and  Beekhary 
Das.  Of  these,  the  first  son,  Bhowany  Persad^  had 
issue  two  sons,  Goonee  Lai,  who  died  before  the  insti- 
tution of  this  suit,  leaving  a  widow,  named  Mussumat 
RoohniUj  and  a  son  named  Dial  Das.  The  second  son, 
Fakir  Chimd,  died  without  issue.  The  third  son,  Beek- 
hary Das,  had  two  sons,  named  Koonj  Behary  and 
Mudtm  Mohun.  The  first,  Koonj  Behary,  died,  leaving 
•  a  widow,  the  Respondent,   but  no  male  issue.     The 

second,  Mudim  Mohun,  died,  leaving  issue,  one  son, 
named  Eeivun  Persad,  the  present  Appellant. 

The  three  sons  of  Cheyn  Sookh  separated  during 
the  lifetime  of  their  father,  and  earned  on  mercantile 
and  commercial  transactions  separately,  becoming 
thereby  a  divided  Hindoo  family. 

After  the  separation  of  the  family.  Fakir  Chiind 
and  Beekhary  Das,  with  theu-  separate  estates,  entered 
into  a   partnership   concern,  managing  banking   and 
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mercantile  affairs  in  coparcenary,  but  at  the  close  of        is46. 
each  year  accounting  to  each  other  for  the  profits  and      r^^J^ 
loss  of  the  partnership,  which  was  debited  and  credited      p^ksad 
to  their  respective  names,  in  the  books.  Mussumat 

On  the  5th  of  March  1814,  Fakir  Cliund  executed  a      jj^^^ 
deed,  in  the  nature  of  a  testamentary  instrument,  in 
triplicate,  the  material  part  of  which  was  in  the  fol- 
lowing terms : — 

"  After  my  decease,  of  the  half-share  of  the  mer- 
cantile establishments,  belonging  to  me  of  right,  my 
widow  (  Mussumat  Mehtahoo)  shall  be  the  mistress  and 
disposer.  If,  during  the  lifetime  of  my  widow,  my 
brother,  Beekhary  Das  aforesaid,  or  my  nephews,  to 
wit,  Koonj  Behary  Lal^  and  Mudun  Mohun^  and  Goonee 
Lai,  and  Dial  Das,  shall  lay  any  claim  to  the  half- 
share  of  the  mercantile  establishments,  mine  by  right, 
it  shall  be  held  false  ;  my  widow  is  the  mistress  and 
disposer  of  the  half-share  belonging  to  me,  the  De- 
clarant. Touching  acts  of  religion,  endowments,  and 
alms,  and  other  acts,  good  and  bad,  and,  moreover, 
whatever  she  pleases,  she  is  competent  to  perform. 
Let  no  one  molest  her.  After  the  decease  of  my  said 
widow,  whatsoever  may  remain  of  the  property  under 
her  control,  let  it  be  disposed  of  as  follows,  to  wit, 
Rs.  20,000,  let  the  wife  of  Beekhary  Das,  my  brother, 
take.  In  the  event  of  her  not  surviving  till  then,  let 
the  sons  of  my  said  brother  take  the  same.  Rs.  25,000 
for  the  expenses  of  '  sadaburl,^  shall  be  deposited  in 
some  creditable  house  of  business.  After  the  above- 
mentioned  two  items,  whatever  of  houses,  orchards, 
go-downs,  cash,  woollen  and  other  goods,  may  remain 
after  the  use  of  my  said  widow,  let  my  brother,  Beek- 
hary Das  aforesaid,  and,  after  the  death  of  my  said 
brother,  his  sons,  take  one  half,  and  let  Goonee  L:d^ 
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Eewun 
Pkrsad 

V. 
MiTSST-MAT 

Eadiia 
Beeby. 


and  Dial  Das,  who  are  the  sons  of  Bhowany  Per&ad^ 
my  deceased  brother,  take  the  remaining  half." 

This  deed  was  also  signed  by  his  brother,  Beekhary 
Das,  and  his  nephews,  Dial  Das,  Goonee  Lai,  Koonj 
Bcliary,  and  Mudun  Mohun. 

At  the  death  of  Fakir  Chimd,  his  widow  succeeded 
to,  and  entered  into  possession  of,  her  deceased  hus- 
band's estate. 

Beekhary  Das  died  in  the  year  1817.  In  the  year 
1819,  Koonj  Behary  and  Mudun  Mohim,  his  sons, 
divided  the  paternal  estate  between  them,  and  after- 
wards lived  separate,  as  divided  brothers.  In  the  year 
1825,  Koonj  Beliary  died,  leaving  the  Eespondent,  his 
widow,  and  several  daughters,  but  no  male  issue,  sur- 
viving, when  the  Respondent  took  possession  of  the 
divided  estate  of  her  husband.  Mudun  Mohun  died  in 
the  year  1829,  leaving  Rewun  Persad,  the  present 
Appellant,  surviving. 

In  the  year  1833,  Mussumat  MeJitahoo,  the  widow 
of  Fakir  Chund,  died. 

Upon  her  death,  Dial  Das,  the  brother  of  Goonee 
Lai,  the  surviving  son  of  Bhoivany  Persad,  took  posses- 
sion of  the  whole  estate,  in  consequence  whereof  Rewun 
Persad  brought  a  suit  against  him,  for  recovery  of  a 
moiety  of  the  share  of  the  deceased  Beekhary  Das  in 
Fakir  Chund^s  estate,  resting  his  claim  under  the  deed 
executed  by  Fakir  Chund.  In  this  suit,  the  Respon- 
dent intervened,  claiming  a  fourth  share  of  the  entire 
estate  of  Fakir  Chund. 

By  the  Judgment  of  the  Zillah  Coiu't,  which  was 
affirmed  on  appeal,  by  the  Sadder  Dewanny  Adawlut, 
Rewun  Persaxl  was  put  in  possession  of  the  whole  of 
the  property. 

In  consequence  of  this  decree,  she  instituted,  on  the. 
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1st  of  Jane  1835,  a  suit  in  the  Zilhih  Court  of  Mirza-       ^^^ 
jwor,  against  Dial  Das  and  3Iussumat  llookmin^  the      Eewl-x 
■widow  of  Gooncc  Lai,  to  recover  the  fourth  part  or        ei|sai> 
share  of  the  assets  of  the  moveable  and  immoveable    MusJii'.MAx 
estate  of  the  deceased  Faki)-   Chund,  after  deducting      Bkeby. 
the  sum  of  Rs.  25,000  on  account  of  sadahurt,  and 
deducting  the  half-share  of  Goonee  Lai  and  Dial  Das, 
and  the  fourth  share  of  the  Appellant ;  and  also  to 
recover  the  half-share  of  Es.  20,000,  the  interest  of 
the  widow  of  Bcekhar/j  Das,  deceased,  founding  her 
title  to  such  property  as  the  widow  of  Koonj  Beharfj, 
by  virtue  of  the  devise  over  to  the  children  of  Bcckhary 
Das,  contained  in  the  deed  above-mentioned. 

Reivun  Pcrsad  intervened  in  the  suit  as  Oozadnr, 
(one  claiming  an  interest  in  the  subject-matter  of  the 
suit,)  and  on  the  4th  of  Juhj  1835,  filed  a  petition, 
wherein  he  admitted  that  no  commensality  existed 
between  Koonj  Deharjj  and  his  father,  Mudan  Mohun, 
and  that  they  lived  and  ate  separately,  but  insisted  that 
he  alone  was  the  heir  of  Koonj  Beharjj,  and  that  the 
Plaintiff,  as  ^vidow  of  Koonj  Behary,  was  only  en- 
titled by  the  Sastras,  to  what  was  necessary  for  religious 
acts,  food  and  raiment. 

On  the  17th  of  Juhj,  in  the  same  year,  the  Ecspon- 
dent  put  in  an  answer  to  this  petition  of  intervention, 
denying  that  any  interest  existed  between  her  deceased 
husband,  and  Madun  Mohun,  insisting  that  they  were 
divided  brothers. 

Neither  Dial  Das,  or  Miisr.umat  Rookniin,  appeared  or 
put  in  any  answer  to  the  plaint. 

In  the  course  of  the  suit,  the  Respondent  filed  a 
deed  of  adjustment  between  herself  and  Dial  Das. 

The  nature  of  the  evidence  produced,  will  be  seen 
fi'bm  the  judgment. 
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1846.  The  cause  came  on  for  hearing  before  Mr.  Henry 

Eewtx      H.  Thomas^  who,  on  the  11th  of  November  1836,  deli- 
^v.^"^°     vered  his  judgment,  the  material  part  of  which  was  as 
MussuMAT   follows  : — 
Beeby.  "  As  the   right   of   Reicun  Persad,  and   of  Mudun 

Mohun,  his  father,  with  reference  to  Koonj  Behary^ 
the  uncle  of  the  Oozadar^  has  been  established  by 
the  records  in  the  suit  above  mentioned  ;  and  as 
Rewim  Persad  has,  accordingly,  been  judged  to  be 
entitled  to  the  share  of  his  father  and  uncle,  and  a 
decree  for  a  half-share  of  the  estate  of  Fakir  Chund^ 
deceased,  having  been  passed  in  favour  of  Rewun 
Persad^  in  accordance  with  the  deed,  executed  by 
Fakir  Chiiud,  (the  Oozadar  of  Plaintiff  having  been 
overruled,)  the  Plaintiff  in  this  suit  is  only  entitled  to 
maintenance  and  expenses,  for  bestowing  alms,  and  for 
worship,  fi'om  Reimn  Persad.  On  these  grounds  the 
suit  of  Plaintiff,  for  the  share  of  her  husband,  Koonj 
Bchary,isha.d.  The  deed  of  adjustment  filed  by  her 
cannot  be  admitted,  as  this  deed  of  adjustment  preju- 
dices the  claim  of  Rewun  Persad^  and  is  opposed  to  my 
decision  passed  in  the  suit  above  referred  to.  Plain- 
tiff, moreover,  ought  to  have  sued  Rewun  Persad^ 
On  these  grounds  it  was,  therefore,  ordered,  ''  that  the 
deed  of  adjustment  be  rejected,  the  claim  of  Plaintiff 
dismissed,  and  the  objection  of  Reivun  Persad  ad- 
mitted." 

The  Kespondent  appealed  from  this  decision,  to  the 
Sudder  Dewanny  Adawlut,  held  at  Allahabad,  which 
Court,  on  the  24th  of  3Iay  1837,  in  remitting  the 
cause  for  the  re-consideration  of  the  Zillah  Court  of 
Mirzapoor,  delivered  its  opinion  in  the  following 
terms: — "  It  is  very  evident  that  the  real  Defendant 
in  this  suit  is  Rewun   Persad^  the   Oozadar^  uotwith- 
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standing  which,  Plaintiff  has  omitted  to  make  him  a 
Defendant,  in  consequence  of  which  it  is  not  possible 
to  try  and  decide  upon  her  claim.  If  the  Zillah  Judge 
thought  that  the  Plaintiff  had  wilfully,  in  collusion 
with,  and  under  the  instigation  of,  Dial  Das,  omitted 
to  make  Rewim  Persad  a  Defendant,  it  behoved  him 
to  have  nonsuited  the  claim,  directing  Plaintiff  to  bring 
a  fresh  suit,  including  the  name  of  Rewun  Persad ; 
but  if  he  thought  that  Plaintiff's  not  making  Rewun 
Persad,  aforesaid,  a  Defendant,  was  an  act  of  pure  in- 
advertence, and  ignorance  of  the  practice  of  Courts,  he 
ought  to  have  directed  Plaintiff'  to  put  in  a  supplemen- 
tal plaint,  making  Reivun  Persad  a  Defendant,  and 
after  the  supplemental  plaint  had  been  filed,  the  party 
summoned,  the  answer  taken,  the  evidence  to  the 
matters  contained  in  the  claim  required  from  Plaintiff, 
and  evidence  in  refutation  from  the  Defendant,  and 
after  going  fully  into  the  investigation,  disposing  of 
the  objections  of  both  parties,  and  ascertaining  whether 
or  not  Plaintiff  had  any  title  under  the  Sascras,  to  the 
estate  of  Fakir  C/iund,  he  ought  then  to  have  taken  up 
and  decided  the  case.  But  this  has  not  been  done ; 
consequently  the  decision  of  the  Zillah  Judge,  dismiss- 
ing the  claim  of  Plaintiff,  Appellant,  passed  without 
observance  of  the  above  points,  is  evidently  improper 
and  imperfect,  and  its  reversal  imperative.  Ordered, 
therefore,  that  the  decision  of  the  Judge  of  Zillah  Mir- 
zapoor,  dated  11th  of  November  1836,  be  reversed ;  that 
the  original  papers  received  from  the  Zillah,  together 
with  a  copy  of  this  proceeding,  be  forwarded  to  the 
Judge  of  Zillah  Mirzapoor,  directing  him  to  bring  the 
suit  again  on  its  former  number  on  the  file,  and  having 
given  consideration  to  the  points  above  adverted  to,  to 
do  what  he  may  consider  proper." 


1846. 

Ekwux 
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1846.  7,1  obodienee  to  tliis  order  tlie  cause  was  reinstated 

liF.wuN      on  the  iile  of  the  ZiUah  Court,  and  on  the  12th  of 

KKsAD      j';^/y  1837  the  Respondent  tiled  a  supplementary  plaint, 

:Musst:j[at   making''  Reivun  Persad  a  party  to  the  suit,  and  claimed 
Eadha  ^  .         -  .       ,  , 

Beeby.      the  same  amount  against  him  she  sought  to  recover  in 

her  original  plaint. 

On  the  17th  of  August  1S37,  Reirun  Persad  put  in 
an  answer  to  the  supplemental  plaint,  wherein  he  sub- 
mitted, that  the  Plaintiff  had  no  title  as  heir,  according 
to  the  SastraSj  current  in  tliat  part  of  the  country,  to 
the  property  in  question  ;  that  no  division  of  Falcir 
ChuiuVs  estate  having  taken  place  in  the  lifetime  of 
Beelzhary  Das,  or  his  sons,  Mudun  Molmn,  and  Koonj 
Behary,  he,  Rcivun  Persad,  became,  in  virtue  of  his 
title  aforesaid,  the  sole  heir ;  and  he  insisted  first, 
that  the  division  of  the  entire  estate  of  BeeJchary 
Das,  between  MuduJi  3Iohun  and  Koonj  Behary,  was 
not  a  complete  division ;  and,  secondly,  that  even 
if  such  division  had  taken  place,  the  Plaintiff's  claim 
was  inadmissible  by  the  Sastras,  by  reason  of  the 
estate  remaining  in  joint  partnership  between  Mudun 
Mohuii  and  Koonj  B chary,  and  the  division  thereof 
being  contingent  on  the  demise  of  Mussumat  Meh- 
taboo. 

To  this  the  Eespondent  filed  a  replication,  in  which 
she  asserted,  that  Koonj  Behary  and  Mtidun  Mohun 
divided  between  them  whatever  of  the  estate  was 
available  at  the  time  of  the  division,  and  that  as  it 
was  not  the  custom  of  the  family  to  execute  a  deed  of 
division,  so  none  was  necessary ;  she  stated  also,  that 
high  and  low  of  the  residents  of  the  city  of  Allahabad, 
and  Mtrza^wor,  could  bear  testimony  to  the  fact  of  the 
division  of  the  estate  of  Bee/chary  Das,  between  the  two 
brothers;  and  with  reference  to  the   objection,   that 


ON  APPEAL    FROM    TIIE    EAST   INDIES. 


145 


the  estate  of  Fakir  Chund  had  not  been  divided,  she 
said  that  this  event  was  made  contingent  on  the  death 
of  3Iussumat  Mehtaboo,  and  that  the  estate  could  not 
be  divided  before  the  occurrence  of  that  event. 

The  Appellant  rejoined,  that  proof  of  the  partition 
of  the  estate  of  Beehhary  Das  was  nothing  to  the 
purpose,  as  that  was  a  matter  not  in  dispute,  but 
that  the  Eespondent  had  wilfully  avoided  saying  aught 
touching  the  division  of  the  estate  of  Fahir  Chundy 
deceased,  the  property  disputed  in  this  suit ;  and  that 
as  the  husband  of  the  Eespondent  had  died  without 
issue,  in  the  sense  of  the  Hindoo  law,  having  left  no 
son,  who  could  inherit  the  undivided  property,  the 
Appellant,  being  the  male  issue,  was  entitled,  under 
the  Sastras,  to  the  undivided  shares  of  his  father  and 
uncle,  in  the  estate  of  Fahir  Chimd^  deceased.  The 
Appellant  also  prayed,  that  a  hewusta  might  be  called 
for  from  the  Pundit  of  the  Court. 

The  cause  again  came  before  Mr.  Henry  H.  Thomas^ 
and,  on  the  29th  of  November  1837,  that  Judge  deli- 
vered his  judgment,  the  material  part  of  which  was  as 
follows  : — "  In  my  opinion,  the  argument  drawn  by 
Plaintiff  from  her  title  to  her  husband's  estate,  in 
order  to  prove  her  right  to  the  undivided  estate  of 
Fakir  Chund^  is  insufficient.  The  divided  property  is 
that  property  which  was  divided  between  Beekhary 
Das  and  Fakir  Chund,  and  on  the  death  of  Beekhary 
Das,  Koonj  Behary  and  Miidiin  Mohun,  the  sons  of  the 
deceased,  got  possession  of  his  share.  Between  this 
property,  and  the  property  of  Fakir  Chund,  there  is  no 
connection,  for  Fakir  Chund  was  the  master,  and  in 
possession  of  his  half-share,  without  the  coparcenary  of 
any  other  person,  and  had  uncontrolled  power  to  give 
away  his  property,  to  whomsoever  he  pleased  ;  accord- 

YOL.  lY.  a 


1846. 

Eewun 
Persad 

V. 

MrssuMAT 
Eadha 
Beeby. 


14G  CASES    IN    TUE    PRIVY  COUNCIL 

is-i^-^  ingly,  lie  executed  a  Will/'     The  Court  then  read  the 

Eewux  testamentary  instrument  made  by  Fakir   Chund,   and 

Vf  proceeded  thus  : — "  After  the  death  of  Fakir   Chimd, 

MussuMAT  \^Qy.  husband,  the  said  female  continued  in  possession, 

Beeby.  and  controlled  the  whole  of  her  husband's  estate,  until 


-) 


her  death,  agreeably  to  the  said  Will.  Koonj  Beharjj, 
Plaintiff's  husband,  and  Miidun  Molmn^  Defendant's 
father,  who  were  the  sons  of  Beekhary  Das,  died  before 
the  said  J/^/^faZ^oo;  under  these  circumstances,  agree- 
abl)"  to  the  Sastras,  1  consider  Reiviin  Fersad,  Defen- 
dant, to  be  heir  to  both  these  deceased  persons,  as 
regards  the  undivided  estate  of  Fakir  Chimd,  and  that 
Plaintiff  has  no  claim  in  that  estate,  except  that  she 
receive  food  and  clothing,  and  the  expenses  for  charity 
and  worship,  from  Rewun  Fersad.  Under  these  cir- 
cumstances the  claim  of  Plaintiff  is  considered  iuad- 
missable."  It  was,  therefore,  ordered,  that  the  claim 
of  Plaintiff  be  dismissed,  with  costs  of  the  Sudder  and 
of  the  Zillah  Court. 

The  Plaintiff'  appealed  to  the  Sudder  Deivanny 
Adcmlut,  of  the  Xorth-West  Provinces  at  Allahabad : 
and  that  Court,  on  the  14th  of  March  1838,  delivered 
its  judgment,  declaring  that  the  Court  below  had  mis- 
carried, in  not  calling  for  a  hewusta  from  the  Pundit  of 
the  Court,  or  of  some  other  Zillah,  on  the  question  of 
Hindoo  law ;  and  ordered,  "  that  the  decision  of  the 
Judge  of  Zillah  ^lirzajjoor,  dated  29th  Novemher  1837, 
be  reversed,  and  that  he  again  bring  the  case  on  in 
its  original  number,  retaining  it  in  his  own  Court,  or 
making  it  over  to  the  principal  Sudder  Amin ;  and 
that  the  Judge  of  the  Coiu't  by  which  it  might  be  en- 
tertained, should  call  upon  Defendant  to  state  whether 
he  acknowledges  or  denies  the  division  alleged  by 
Plaintiff'  to  have  been  made  between  her  husband  and 
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Defeudaut's  father.     That  after  taking  the  answer  from        1846.^ 

Defendant,  a  beivusta  be  called  fur  from  the  Pundit      Eewun 

of  the   Court,   on  the  following  points,   viz.  : — Sup-         ^|^^'^ 

]iosinf]r  the  division  of  the  paternal  estate  alle":ed  by    MrssntAx 

Plaintiii  to  have  taken  place  between  the  husband  of       Beeby, 

Plain tiif  and  the  father  of  Defendant,  can  Plaintiff  have 

any  claim  to  the  undivided  estate  of  FaJcir  Chiind^  as 

the  right  and  share  of  her  husband  ?   and  in  the  event 

of  this  claim  on  the  part  of  Plaintiff  being  admissable, 

under  the  heivusla  of  the  Pundit^  then,  in  the  event  of 

the  division  being  proved,  and  Defendant  denying  it, 

that  evidence  be  called  for  from  each  of  the  parties, 

and  after  entering  into  the  necessary  inquiries  with 

reference  to  the  division,  before  mentioned,  he  should 

try  and  decide  the  case." 

In  pursuance  of  this  direction,  the  ZUlah  Court 
ordered  that  the  suit  be  made  over  to  the  principal 
Sadder  Amiii  for  trial. 

There  being  no  Pundit  attached  to  the  ZUlah  Court 
of  3Iir2apoor,  the  Sadder  Aiiiin  submitted  a  case  to 
the  Pandit  of  the  ZUlah  Court  of  Allahabad^  wherein, 
after  stating  the  circumstances  of  the  case,  he  required 
an  answer  to  the  following  questions  : — "  Should  the 
wddow  of  the  son  of  the  childless  person's  second 
brother  claim  the  share  of  her  husband,  in  the  undi- 
vided estate  of  the  childless  person,  is  such  claim 
admissible  under  the  Sastras,  or  not  ?  Again,  if  the 
share  of  the  Plaintift^'s  husband  has  not  been  divided  off, 
from  the  share  of  his  full  brother,  or  his  full  brother's 
sons,  and  should  the  Plaintifl^'s  husband  die,  leavin"^ 
the  whole  of  his  substance  which  was  undivided,  in  the 
possession  and  seisin  of  his  brother's  sons,  in  such 
case  is  his  widow  entitled,  under  the  Sastras,  to  cause 
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the  brother's  sons  to  divide  the  property,  and  give  her 
her  husband's  share  ?" 

To  these  questions  the  Pundit  returned  the  follow- 
ing answers  : — 

1.  "  The  law  under  the  Sastras  is  this  :  If  any  per- 
son, separating  himself  from  his  brothers,  die,  and  his 
widow  enter  on  his  estate,  she  is  undoubtedly  compe- 
tent to  cause  the  separation  of  any  fraction  thereof 
which  may  remain  ;  a  widow,  except  through  the  in- 
tervention of  her  husband  or  her  son,  has  no  title 
whatever.  If  a  widow,  on  the  ground  that  the  estate 
of  her  husband's  father  had  been  divided  between  her 
husband  and  his  brother,  claim  the  estate  of  the 
childless  uncle  of  her  husband,  such  estate  having 
become  ^  guttuns,''  that  is,  not  ha\ing  come  into  the 
possession  of  her  husband  before  he  died,  such  claim 
is  inadmissable,  according  to  Yajnyawalcya  Rishi, 
contained  in  the  Mitacshara^  in  the  division  named 
Vyavahara^  patra  (leaf)  111,  page  2,  line  7  ;  also  accord- 
ing to  the  Vira  Mitrodaya^  patra  196,  page  2,  line  7, 
as  contained  in  the  Vivada  Chintamani  and  Vivada 
Chandra.'''' 

2.  "  A  person  dying,  while  united  with  his  brethren, 
without  issue,  his  widow  is  entitled  to  nothing  beyond 
food  and  clothing." 

Upon  the  receipt  of  these  answers,  and  on  the  14th 
of  ;S<?7J^6;«ier  1838,  the  principal  >Si^f?fZcr  Amin  passed 
his  decree,  which  was  as  follows  : — "  The  hewusta  of 
the  Pundit  having  been  received,  in  tenor  as  above,  it 
appears,  therefore,  that  the  suit  of  the  Plaintff  is  in- 
admissible ;  and  as,  with  reference  to  the  order  con- 
tained in  the  proceeding  of  the  Sadder  Dewanny^  no 
further   inquiry   into  the  title  of   Plaintiff  becomes 
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necessary," — It  was  ordered,  tlicrcforc,  tliat  the  suit 
sliould  be  dismissed,  with  costs. 

From  this  decree,  the  present  Eespondent  appealed 
to  the  Sudder  Dewannjj  Adawlut  at  Allahabad^  and  on 
the  10th  of  December  !I838  filed  her  reasons  of  appeal, 
controverting  the  correctness  of  the  bcwmta  of  the 
Pandit ;  to  which  the  present  Appellant  subsequently 
put  in  an  answer. 

At  this  stage  of  the  proceedings,  both  parties  agreed 
upon  a  statement  of  the  facts,  and  requested  that  the 
opinion  of  the  Pundit  of  the  Sudder  Court  should  be 
obtained  upon  it.  This  statement  set  forth,  that  "  after 
the  death  of  Beekhary  Das^  viz.  in  1819,  Koonj  Behary 
and  Mudun  3Iohun  parted  the  paternal  estate  between 
them,"  and  in  other  respects  set  forth  the  facts  as 
hereinbefore  stated.  And  the  Sadder  Court  submitted 
this  case  for  the  opinion  of  the  Pundit^  with  the 
following  questions  : — First, — "  Is  Musswnat  Eadhci 
Beeby,  the  widow  of  Koonj  Behary^  entitled,  under  the 
Sasiras  current  in  these  parts,  that  is  to  saj^,  in  Benares 
and  Allahabad,  to  the  interests  of  her  husband  in  the 
property  belonging  to  the  estate  of  Fakir  Chund^  afore- 
said, (which  remained  in  the  seisin  and  possession  of 
his  widow  till  the  year  1833  C.  E.,)  agreeably  to  the 
deed  executed  by  the  said  Fakir  CJiund,  in  the  same 
manner  that  Rewun  Persad  had  claimed  the  interests 
of  his  father,  Mudun  Mohun,  or  is  she  not  ?" 

To  this  question,  the  Pundit  returned  answer,  that 
"under  the  deed  executed  by  Fakir  Chund,  aforesaid, 
Mussiimat  Radha  Beeby  has  as  good  a  right  to  the 
share  of  Koonj  Behary,  her  husband,  in  the  estate  of 
Fakir  Chund  and  his  wife,  on  the  ground  of  her  being 
his  widow,  as  Eeivun  Persad  has  to  the  share  of  Mudun 
Mohun,  his  father,  on  the  ground  of  his  being  his  son. 


1846. 

Rewun 

Persad 

f. 

MrssuifAT 
Eadha 
Beeuy. 


100  CASES    IN    THE     PRIVY    COUN'CIL 

1840.        Although  a  widow  camiot  claim  imdividod  property, 
PwEwuN      on  the  grouiid  of  its  being  her  husband's  share,  yet 
1  i.HsAu      .^^  ^^  -^  evident  that  the   disputed  property  cannot  be 
Mrt^sT^MAT    considered  as  property  held  in  joint  coparcenary  by 
Beeby.      ^fudun  ^hkiui  and  Koonj  B chary ;   because  they  had 
separated,  and  during  their  lifetime  they  had  not  ob- 
tained possession  of  it ;  to  apply  the  word  '  coparce- 
nary' to  property  which  has  not  yet  come  into  posses- 
sion,  simply   on  the  expectation  of  receiving    it,    is 
incorrect.     Undivided  property  is  that  property  which 
is  in  the  possession  and  power  of  two  partners ;  but 
the  disputed  property  which  has   descended  through 
the  intervention  of  the  names  of   Madim   Mohiin    and 
Koonj  Beharij^  must  be  considered  undivided,  until,  after 
possession,  it  is    divided  between  the  son  of  Mudun 
Mohun  and  the  widow^  of   Koonj  Beharjj.      Xow,  there 
is  no  doctrine  which  forbids  the  title  of  the  Avidow  of 
Koonj  Behary^   who  is  separated,   in  property  of  this 
nature,  which  is  held  jointly.     According  t(#  the  Sastras 
current  in  these  parts,  and  with  reference  to  the  suc- 
cessive grades  of  the  right  of  heirs,  neither  the  son  of 
Mudun  Mohiin^  nor  the  widow  of  Koonj  Beharij^  has 
any  title  to  the  estate  of  Fa'kir  Chimd^  because  in  such 
property,  after  the  brother  and  the  brother's  son,  the 
grandfather  and  ^others  have  their  title  ;  consequently, 
it  is  apparent  that,  in  such  property,  the  son  and  widow 
of  the  brother's  son  cannot  have  a  right  of  inheritance ; 
but  according  to  the  deed  executed  by  Fakir  Chiindy 
both  are  equally  entitled,  while,  without  the  said  docu- 
ment, neither  has  any  right,   and  in  this  respect  both 
stand  on   an  equality  as  regards    precedence.  Fakir 
Chiind  having  made  possession  by  the  sharers,  men- 
tioned in  his  deed,  conditional  on  the  death  of  himself 
and  of  his  widoAV,  and  not  having  acknowledged  their 
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YiiAit  SO  lono;  as  his  widow  should  be  liviu"; ;  and  as 
Mudiin  Mohiin  and  Koonj  Behary^  who  divided  the  pater- 
ncl  estate  between  them,  were  alive  some  time  after,  and 
died  before  the  widow  of  Fakir  Chund,  and  as  the  widow 
of  Fakir  Chund  died  some  years  after  their  death,  the 
sharers  mentioned  in  the  said  deed  are,  therefore,  enti- 
tled to  the  estate  mentioned  in  the  said  deed,  on  the 
death  of  the  widow  of  Fakir  Chund.  But  Mudun 
Moliuu  and  Koonj  Behary  died  before  they  got  posses- 
sion of  the  property ;  consequently,  after  their  death, 
their  heirs  derive  their  only  right  to  the  disputed 
jH'operty  from  the  said  deed  ;  for,  on  the  ground  of  the 
right  of  inheriting  from  Fakir  Chund  or  Beekharij  DaSj 
their  title  is  not  acknowledged  by  the  Sastras^  because 
Fakir  Chund,  in  the  deed  executed  by  him,  has  made 
the  right  of  Mudim  Mohan  and  Koonj  Behary  to  com- 
mence after  the  death  of  Beekhary  Das.  Ou  these 
considerations,  therefore,  Rewim-Persad  and  the  widow 
of  Koonj  Behary  have  a  right  in  this  property,  and 
there  is  no  precedence  of  one  before  the  other,  in  this 
right ;  seeing  that  the  said  property  has  accrued  after 
division.  This  bewusta  is  in  accordance  with  the 
Mitacshara,  and  other  books  current  in  these  parts. 
First  Authority. — '  The  doctrine  of  Yajnyaivalcya  con- 
tained in  the  Mitacshara  and  Vira  Mitrodaya :  First,  the 
Avidow,  after  that  the  daughter,  after  that  the  daughter's 
son,  after  that  the  mother  and  father,  after  them  the 
brother,  after  him  the  brother's  son,  and  after  him  the 
gotraja  and  others,  are  the  heirs  of  a  childless  person.' 
Second  Authority. — '  The  doctrine  Vrihat  Menu,  con- 
tained in  the  before-mentioned  books  :  The  widow  of  a 
childless  man,  keeping  unsullied  her  husband's  bed,  and 
offering  the  pind,  shall  receive  his  property.'  " 

Second  Question. — "  Of  the  two  persons,  viz.  Ueivun 
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Pcrsad  and  llaJha  Bechu,  the  widow  of  Koonj  Beliary^ 
who  becomes  the  heir  of  Koonj  Bchary^  agreeably  to 
the  Sastras,  in  respect  to  the  estate  mentioned  in  the 
deed  of  the  said  Falc/'y  Chiind?^^ 

To  this  qnestiou,  tlie  FuiicUt  returned  the  following 
answer  : — "  While  the  widow  is  living,  the  brother's 
son  cannot  become  the  heir.  The  other  points  will  be 
apparent  from  the  answer  to  the  first  qnestion." 

Third  Question. — "■  Assuming,  agreeably  to  the 
denial  of  Beivun  Per  sad ^  tliat  the"  division,  &c.,  alleged 
by  Plaintiff  to  have  been  made  of  the  paternal  estate, 
between  Koonj  Bcha?v/,  Plaintiff's  husband,  and  Mudim 
Mokun,  the  father  of  lieivnn  Per  sad ^  did  not  take  place ; 
in  such  case,  who  is  the  lawful  claimant  and  heir,  and 
entitled  to  the  interest  of  Koonj  Jichary^  as  regards  the 
disputed  property  ?  " 

The  answer  to  this  question  was,  "  If  Koonj  a  Behary 
and  Miidun  Mohun  died  before  a  division  of  the  paternal 
property,  the  right  of  Koonj  Behary  was  annihilated, 
in  consequence  of  the  partnership,  and  whoever  was 
his  partner  is  alone  entitled  to  the  joint  property,  and 
the  disputed  J)roperty  was  obtained  during  partner- 
ship. Whatever  property  is  acquired  during  partner- 
ship, becomes  joint  property  ;  the  widow  of  Koonj 
Behary  can  have  no  claim  to  the  rights  of  her  husband 
in  such  property.  Widows  are  only  entitled  to  main- 
tenance, and  an  allowance  for  charity,  and  other  ne- 
cessary Avants."  "  Reivun  Persadj  who  is  the  part- 
ner, is  the  lawful  claimant.  This  letvusta  is  given 
agreeably  to  the  Mitacshara^  Vira  Mitrodaya^  Smriti 
Chandrica^  and  Vivada  Chintamani^  current  in  these 
parts." 

"First  Authority. — 'Doctrine  of  Katyayana,  con- 
tained in  the  Smritl  Chandrica :  The  widow,  on  the 
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death  of  her  husband,  is  entitled  to  maintenance,  and 
something  for  charitj^,  and  the  supply  of  other  wants 
necessary  to  widows.'  Second  authority. — '  Doctrine 
of  the  Rikhj  contained  in  the  Vivada  Chintamani :  To  a 
brother's  and  son's  widow,  who  keeps  undefiled  her  hus- 
band's bed,  and  is  childless,  give  food  and  clothing.'  " 

On  receipt,  by  the  Sudder  Court,  of  this  heiuusta, 
that  Court  deemed  it  expedient  to  issue  an  order  to 
the  Sudder  Dewanny  Court  of  Calcutta^  for  the  Pundit 
of  that  Court  to  give  a  bewusta^  agreeably  to  the 
questions,  as  above-mentioned,  and  in  conformity  with 
the  Sastras  current  in  Benares  and  Allahabad. 

In  pursuance  with  this  order,  the  law-officer  at  the 
Sudder  Dewanny  Court  at  Calcutta^  on  the  Gth  of 
March  1839,  gave  a  beivusta^  in  the  terms  following : — 
"  Under  the.  circumstances  stated  in  the  question, 
Mussumat  Radha  Beeby,  the  widow,  has  a  right  to  the 
share  of  Koonj  Behary^  in  the  estate  of  Fakir  Chund^ 
which  continued  in  the  possession  of  Fakir  Ckund's 
widow  till  1833  C.E.,  under  the  deed  executed  by 
Fakir  Chund,  in  the  same  manner  that  Reivun  Per  sad 
claimed  the  share  of  Mudun  Mohun,  his  father ;  and 
she  will  be  entitled  to  the  share  of  Koonj  Behary^  in 
the  estate  of  Fakir  Chund,  which,  during  the  lifetime 
of  his  widow,  remained  in  her  possession.  The  right 
of  both  the  parties,  that  is  to  say,  of  Rewun  Persad 
and  RaduufBecby^  the  widow  of  Roonj  Behary^  in  the 
estate  mentioned  in  the  deed  of  Fakir  Chund  aforesaid, 
is  equal,  agreeably  to  the  Sastras.  If  the  Division  of 
the  paternal  estate  had  not  taken  place  between  Koonj 
Behary,  Plaintiff's  husband,  and  3Iitdun  3Iokun,  father 
of  Rewun  Persad,  as  alleged  by  Rewun  Persad,  even 
in  such .  case,  agreeably  to  the  Sastras,  Radha  Beeby, 
the  widow  of  Koonj  Behary,  would  be  the  proprietor 
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1846.  aud  heir,  aud  entitled  to  the  share  of  Koonj  Behary^  in 
^^.^^  the  disputed  property,  in  consequence  of  there  being 
Peksad  uo  son,  son's  son,  nor  son's  son's  son,  of  Koon^  Behary, 
MussTJMAT  deceased  ;  because  the  shares  are  mentioned  in  the  deed, 
viz.,  '  After  the  death  of  my  widow,  whatsoever  may 
remain,  t)ne-]ialf  shall  go  to  my  brother,  Beckhary  Das^ 
aud  after  the  death  of  my  said  brother,  to  his  sons.' 
From  this  language,  after  the  death  of  Beekhary  Das, 
the  sons  of  Beekhary  Das  are  understood  to  be  the 
receivers  of  a  half-share  of  the  property  mentioned  in 
the  deed  of  shares.  The  sons  of  Beekhary  Das  were 
only  two  persons,  and  there  is  no  word  contained  in 
the  deed  of  shares  from  which  it  may  be  understood 
that  the  two  sons  of  Beekhary  Das  were  to  receive 
unequal  shares  ;  consequently,  their  prospective  right 
was  distinct  aud  equal ;  and  after  the.  death  of  the 
widow  of  Fakir  Ckund,  the  two  sons  of  Beekhary  Das 
were  clearly  pointed  out  by  the  Sastras.  Under  these 
circumstances,  notwithstanding  the  widow  of  Fakir 
Chiind  being  still  Jiving,  by  reason  of  the  death  of 
Beekhary  Das,  the  two  sons  of  Beekhary  Das,  that  is 
to  say,  Koonj  Behary  and  Mudun  Mohim,  became  the 
representatives  of  their  father,  and  the  widow  of  Fakir 
C7iimd,  being  living,  on  the  death  of  Koonj  Behary  and 
Mudiin  Mohun  also,  the  heirs  of  Koonj  Behary  and 
3Iudim  3Iohun,  who  were  living  after  the  death  of  the 
widow  of  Fakir  Chund,  are  in  like  mannci  entitled, 
under  the  Sastras,  to  a  half-share  of  the  property  men- 
tioned in  the  deed  of  shares,  that  is  to  say,  the  heirs 
of  Koonj  Behary  to  the  proportional  share  of  Koonj 
Behary,  and  the  heirs  of  Miidun  Mohun  to  the  propor- 
tional share  of  Mudim  Mohun.  Thus  it  is  evident  that 
Mussumat  Radha  Beehy,  the  widow  of  Koonj ,  Behary, 
is  entitled  under  the  deed,  executed  by  Fakir  Chund^ 
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which  was  executed  with  the  consent  of  the  '  sapindas,^ 
that  is  to  say,  of  the  brothers  and  the  sons  of  the 
brothers  of  Fakir  Chtmd,  to  the  proportional  share  of 
Koonj  Beharijj  in  the  disputed  property,  there  being  no 
son,  son's  son,  or  son's  son's  son ;  and  the  division  of 
the  property  mentioned  in  the  deed  executed  by  Fakir 
Chund,  and  the  division  of  the  paternal  estate  between 
Koonj  Beliary  and  Mwlun  Molmn^  was  not  essential ; 
but  that  the  paternal  estate  had  been  divided  between 
Koonj  Behary  and  Mudun  Mohiin  in  1819  C.E.,  is  ob- 
vious from  the  question.  This  hewusta  is  according 
to  the  books  of  Menu,  Mitacshara,  Vira  Mitrodaya,  and 
other  books  current  in  Benares  and  Allahabad.  First 
Authority. — '  Doctrine  of  Menu,  viz.,  gift,  or  the 
cause  of  proprietary  right  to  the  donee.'  Second 
Authority. — '  Doctrine  of  Nareda  Muni,  contained  in 
the  Mitacshara  and  other  books,  viz.,  gifts  are  of  seven, 
kinds,  called  "  muneean  diitt,^''  that  is  to  say,  incapable 
of  being  set  aside.'  [The  Pundit  here  set  forth  the 
names  and  descriptions  of  the  seven  gifts.]  Third 
Authority. — '  Contained  in  the  Vira  Mitrodiya  and 
other  books,  viz.,  on  the  occasion  of  a  sale,  or  gift, 
or  other  transaction  where  there  is  no  specification  of 
the  shares  of  the  purchasers  or  donees,  each  person 
among  the  recipients,  purchasers,  &c.,  is  presumed  to 
have  an  equal  share.'  Fourth  Authority. — '  Doctrine 
of  Yajnyazvalcya  3Iuni,  contained  in  the  ^litacshara, 
Vira  Mitrodaya,  and  other  books,  viz.,  if  a  person  die 
without  leaving  a  son,  or  a  son's  son,  or  a  son's  son's 
son,  his  widow  will  have  the  first  claim  to  his  estate ; 
after  her,  the  daughter  ;  after  her,  the  daughter's  son  ; 
after  him,  the  mother ;  after  her,  the  father ;  after 
him,  the  brothers  ;  after  them,  the  brother's  son,  and 
so  forth,  one  after  the  other,  in  order  of  succession. 
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Fifth  Autliority. — '  Contaiucd  in  the  3Iitaeshara,  viz., 
if  a  person  leaving  no  son,  son's  son,  son's  son's  son, 
having  messed  separate  from  his  brethren,  and  after 
division,  not  having  re-united  with  them,  shall  die,  his 
widow  will  be  entitled  to  the  whole  of  his  estate.' " 

The  Appeal  was  heard  by  Mr.  William  Motickfon, 
one  of  the  Judges  of  the  Sudder  Deivanny  Adawlut^  of 
the  North- Western  Provinces,  held  at  A  llahahad^  who, 
on  the  8th  of  Ai^ril  1839,  delivered  his  Judgment,  and 
after  stating  the  circumstances  and  pleadings  in  the 
suit,  proceeded  in  the  following  terms : — "  With  refer- 
ence to  the  laws  of  the  Sastras  current  in  these  pro- 
vinces, it  is  very  clear,  that  a  right  in  the  estate  of 
Fakir  Ckund,  deceased,  which  after  his  death  became 
the  property  of  Musswnat  3Iehtahoo,  his  widow,  would 
in  no  wise  have  descended,  under  the  Sastras,  to 
Appellant,  and  Eewuii  Persad,  after  her  death,  had 
there  been  no  deed  creating  the  right  of  the  heirs 
of  Beekhary  Das  ;  but  a  right  of  property  in  the 
entire  estate  would,  by  inheritance,  have  passed  to 
Dial  Das :  in  the  suit,  however,  of  Rewim  Persad, 
Plaintiff,  against  Dial  Das,  Defendant,  the  Plaintiff 
rested  the  claim  of  the  heirs  of  Bechhanj  Das  on  this 
very  deed,  executed  by  FaJdr  Chund.  Tne  Defen- 
dant in  that  suit,  moreover,  made  no  objections  to 
the  said  deed,  nor  to  its  being  put  in  force,  agree- 
ably to  its  provisions.  .  The  point  in  dispute  simply 
referred  to  the  intent  of  the  deed.  When  the  case 
came  in  appeal  before  this  Court,  it  was  adjudged  just 
and  equitable  to  cause  a  division  of  the  estate  of  Fakir 
Chund,  so  much  of  it  as  remained  on  the  death  of 
Mussumat  Mehtahoo,  between  the  children  of  Bcckhary 
Das,  and  Bhowawj  Per  sad,  on  the  strength  of  the 
aforesaid  deed  of  division,  executed  by  Fakir  Chund  \ 
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and  it  was  on  this  view  that  the  Zillah  decree,  as  re- 
garded the  rejection  of  the  objections  of  the  party,  who 
is  Appellant  in  this  case,  was  modified,  and  the  claim 
of  Eeivun  Pei^sad  decreed,  for  all,  except  the  item  of 
Es.  12,500,  part  of  the  Es.  25,000,  on  account  of 
'  sadahurt ;'  but,  in  that  suit,  the  question  whether 
Reioun  Fersad  was  entitled  to  the  shares  of  both  per- 
sons, to  wit,  of  Mudim  Mohim^  his  father,  and  of  Koonj 
Behary,  his  uncle,  or  only  of  his  father,  was  not  tried, 
in  consequence  of  this  suit,  for  the  share  of  Koonj 
Beliary^  being  pending  at  the  time.  But  this  point  is 
now  fit  to  be  tried  in  the  present  suit,  as  well  as  tliis 
question,  to  wit,  whether  the  disputed  property  of 
this  suit,  of  which  neither  Miidmi  Mohun  nor  Kaon] 
Behary  ever  had  possession,  and,  consequently,  was 
never  held  in  coparcenary  by  them,  nor  was  the  divi- 
sion thereof  possible,  is  now  to  be  esteemed  divided 
property  or  undivied ;  and  whether  the  share  of 
Koonj  Beharij^  which  was  a  component  thereof,  can 
descend  to  his  widow,  or  not  ?  Now,  in  my  opinion, 
since  Mudun  Mohun^  the  father  of  Rewun  Persad^  in 
his  replication,  filed  in  the  suit  for  a  house,  w^herein 
he  was  Plaintiff,  and  Salik  Ram  and  3Iussiimat  Jhukoo^ 
the  widow  of  Kishore  Cliund^  were  the  Defendants 
copy  of  which  replication  is  on  the  files  of  the  present 
suit,  himself  states,  that  the  paternal  property  had 
been  divided  between  himself  and  Koonj  Behary^ 
without  any  qualification  of  the  division  being  partial 
or  entire ;  the  present  plea  of  the  Defendant  afore- 
said, with  regard  to  the  whole  of  the  paternal  property 
not  having  been  divided,  cannot  be  received.  But, 
independently  of  this,  the  drift  of  the  Defendant 
cannot  be  ascertained  when  he  states,  that  a  part  of  the 
paternal  estate  had  been  divided,  and  that  a  part  hud 
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18-16.        remained  imdivided  ;  for,  in  liis  answer  to  the  plaint, 

Eewun      lie  states  that,  even  supposing  the  whole  of  the  paternal 

■^J!J"^^      estate  to  have  been  divided,  the  Plaintiff  has  no  claim 

MussuMAT    to  the  disputed  property,  which  remained  undivided. 

Eadha  .... 

Bekby.  Here,  it  is  evident,  the  chief  argument  of  the  Defen- 
dant is,  that  the  disputed  property  was  undivided ;  for, 
had  Defendant  mentioned  the  circumstance,  that  the 
whole  of  the  paternal  estate  had  not  been  divided,  as 
affording  an  argument  in  his  favour,  he  ought  clearly 
and  explicitly  to  have  stated  it ;  but  as  def endaiit  has 
not  given  any  particulars,  it  is  not  now  necessary  to 
enter  into  that  point.  It  is  very  evident  that  if  3Ius- 
sumat  MeJitahoo  had  died  before  Mudun  Mohun  and 
Koonj  Behanj^  the  disputed  property  would  have  un- 
dergone a  division,  agreeably  to  the  deed  executed  by 
Fakii'  Chund,  and  that  whatever  might  have  come  into 
the  possession  of  i^ooiij  Behary  would  have  descended 
to  his  widow,  after  his  death,  in  like  manner  with  the 
rest  of  his  estate,  of  which  she  is  now  in  possession. 
Under  these  circumstances,  it  is  not  by  any  means 
consonant  with  justice,  that  Appellant  should  be  kept 
out  of  possession  of  her  husband's  share,  and  that 
Rewun  JPcrsad,  w^ho,  agreeably  to  the  Sastras,  can- 
not share  in  the  estate  of  Miissumat  Alehtaboo,  should 
take  the  whole  of  the  shares  of  Mudim  Mohun  and 
Koonj  Behary,  to  which  they  are  entitled  agreeably 
to  the  deed  executed  by  Fakir  Chund,  for,  as  Appel- 
lant cannot  be  heir  to  3Iussumut  Mehtaboo  under 
the  Sastras,  so  neither  can  Reiuua  Per  sad ;  and  as 
lieioiin  Persad  is  the  heir  of  Mudim  Mohun,  his  father, 
and  accordingly  is  considered  entitled  to  receive  the 
share  of  his  father  under  i\ie  deed  aforesaid,  from  the 
estate  of  Mussiimat  Mehtahoo,  and  not  as  heir  to  Mus- 
swnat  Mehtahoo  ]  so  also  the  Appellant  is  the  heiress 
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of  her  husband,  and  is  entitled  to  her  husband's  rights         ^^'i'^- 

in  the  said   estate ;    thus,  the   equality  of   rights   of      Eewun 

the  Appellant  and  Rewiui  Persad^  in  this  estate,  which        ^ij^^^d 

descended,  under  the  deed  executed  by  Fakir  ChuncL    Mussumat 

'  .  Radha 

to   Mudun  Mohim  and  Koonj  B diary ^  is  abundantly      Beeby. 

evident.  This  Judgment,  which  is  based  in  equity,  is 
not  at  all  opposed  to  the  Sastras^  but  is  supported  by 
the  bewustas,  taken  from  the  Pundits  of  this  and  the 
Stidder  Court  of  Calcutta^  in  the  present  case.  On 
these  grounds  a  decree  ought  to  pass  in  favour  of  the 
claim,  and  the  order  of  the  Zillah  Court  reversed." 

The  Appeal  then^  came  before  Mr.  Benjamin  Taylor^ 
another  Judge  of  the  Sadder  Court,  who  concurred  in 
all  respects  with  the  opinion  of  Mr.  William  Monckton, 
and  passed  a  final  order,  that  "the  claim  and  appeal 
of  the  Appellant  be  decreed  to  her  against  Eewim 
Persad  and  Dial  Das  ;  that  the  decision  of  the  principal 
Sudder  Amin  of  Zillah  Mirzapoor,  dated  14th  of  Sep- 
tember 1838,  be  reversed  ;  that  the  whole  of  the 
costs  of  the  two  Courts  be  awarded  against  Rewun 
Persad^  who  is  the  true  Defendant  in  this  suit,  and 
who,  having  laid  claim  to  the  share  of  3Iudun  Mohun 
and  Koonj  B chary ^  in  which  the  Plaintifi  of  this 
suit  holds  a  right,  as  regards  the  share  of  Koonj 
Behary^  and  having  obtained  a  decree,  refused  to  de- 
liver up  the  rights  of  Appellant,  denying  her  title  to 
the  same  ;  that  Appellant,  in  issuing  out  execution  of 
the  decree  of  this  Court,  do  recover  the  subject-matter 
of  the  decree  obtained  by  her,  with  interest  on  the 
principal  of  the  ready  cash,  from  the  date  of  the  deci- 
sion of  the  Zillah  Court,  from  Rewun  Persad  and  Dial 
Das,  in  manner  following,  to  wit :  If  Reivun  Persad, 
who  is  only  entitled  to  a  fourth  share,  shall  have  real- 
ized more  than  what  is  his  due  by  vii'tue  of  the  execu- 


IGO 


CASES   IN    THE    PRIVY    COUNCIL 


1846. 
Rewun 

PeK3AD 
V. 

m  cssumat 
Kauiia 

liEELY. 


tion  of*  liis  decree  from  Dial  Das,  then  Plaintiff  shall 
recover  to  that  extent  from  Reivwi  Fersad,  and  the 
remainder  of  the  subject-matter  of  her  decree,  should 
there  be  such  remainder,  fi'om  Dial  Das ;  that  the 
costs  of  suit,  together  with  interest  from  the  dates  of 
the  decrees  to  the  date  of  payment  of  the  same,  be 
awarded  her  from  Rewun  Persad]  that  should  Rewun 
Persad,  by  issuing  execution  of  his  decree,  not  have 
realized  to  the  extent  of  four  anas  in  the  rupee,  being 
his  share,  he  be  allowed  to  execute  the  said  decree 
against  Dial  Das,  to  the  extent  of  such  proportion  as 
may  still  remain  due  to  him  of  the  four  anas  awarded 
to  him ;  that  the  Appellant  shall  possess  the  same 
power,  in  every  respect,  over  the  subject-matter  of  the 
decree  obtained  \)j  her,  as  she  possesses  over  the 
estate  of  her  husband  now  in  her  possession." 

From  this  decree,  the  Appellant  brought  the  present 
Appeal. 

Mr.  Bidler,  Q.C.,  Mr.  Jackson,  and  Mr.  Forsyth, 
for  the  Appellant. 

There  is  no  evidence  that  Koonj  BeJiary  and  Mudun 
Mohun  ever  ceased  to  be  members  of  an  undivided 
Hindoo  family ;  or  that  any  complete  division  of  pro- 
perty ever  took  place  between  them.  The  onus  is  upon 
the  plaintiff  to  prove  that  the  property  claimed  by  her 
was  separately  acquired.  Under  the  terms  of  the 
Deed  or  Will  of  FaJcir  Chund,  the  property  in  dispute 
was  bequeathed  to  the  sons  of  BeekJiary  Das  jointly ; 
and  Mudun  Mohun  having  survived  Koonj  Behary,  the 
Eespondent's  deceased  husband,  the  Appellant  is  en- 
titled to  succeed,  as  his  heir.  The  property  of  Fakir 
Chund  was  never  divided  between  Koonj  Behary  and 
Mudun  Mohun.     Ko  previous  act  of  division  could  be 
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held  to  extend  to  property  in  expectancy,  which  was 
not  reduced  into  possession  during  Koonj  B  char  if  s  life- 
time. The  property  given  by  Fakir  Chund  to  Beekhary 
Das,  and  after  him  to  his  sons,  at  the  death  of  his 
widow,  the  tenant  for  life,  must  be  considered  as  being 
held  in  coparcenary.  1  Strange's  Hindoo  Law  (2nd 
edit.),  233,  195.  2  Strange's  Hindoo  Law  (2nd  edit.), 
321,  338.  Secondly,  by  the  Hindoo  law,  a  widow  can 
only  take  such  property  as  has  been  reduced  by  her 
husband  into  possession,  during  his  lifetime.  Mus- 
summaut  AyahuteeY.  Rajkishen  Sahoo  and  others  (a). 
Ramkoomvur  v.  Ummur  {h).  Pranshankur  y.  Pran- 
koomour  (c).  1  F.  Macnaghtenh  Cons,  on  Hindoo 
Law,  L  2  IF.  Macnaghteri' s  Prin.  of  Hindoo  Law,  104. 
A  widow  of  a  son  who  died  before  his  father,  is  enti- 
tled to  maintenance  only.  Rai  Sham  Bulluhh  v.  Pran- 
kishen  Ghose  (d).  2  W.  Macnaghteii' s  Prin.  of  Hindoo 
Law,  104,  106,  107.  The  Appellant  is  the  heir  to 
Koonj  Beharg  and  Madim  Mohun,  and  entitled  to  the 
whole  property  in  dispute, 

Mr.  Wigram,  Q.  C,  Mr.  E.   J.   Lloyd,   and  Mr. 
Edmund  F.  Moore,  for  the  Respondent. 

"We  submit  that  Koonj  Behary  and  Mudun  Mohim 
were  divided  brothers,  and  had,  after  the  partition  of 
the  paternal  estate,  separate  and  distinct  interests. 
This  fact  is  established  by  the  admission  of  the  Ap- 
pellant's father,  through  whom  he  claims.  The  pro- 
perty in  question  accrued  to  their  heirs,  by  virtue  of 
the  gift  contained  in  the  Will,  or  testamentary  deed, 
of  Fakir  Chund,  which  took  effect  after  the  brothers 
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(a)  3  Ben.  Sud.  Dew. Rep., 28. 
{c)  1  Borr.  Bom.  Hep.,  4J7. 
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{b)  1  Borr.  Bom.  Rep.,  415. 
{(l)  3  Beu.  Sud.  Dew.  Rep.,  33. 
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separated. — [Lord  Brougham :  Can  a  Hindoo  make  a 
Will  y] — In  the  sense  we  entertain  of  a  Will,  it  is 
doubtful :  in  Baboo  Janoltey  Doss  v.  Bindahun  Doss  (a), 
that  point  was  raised,  but  the  decision  of  your  Lord- 
ships went  upon  a  collateral  point ;  there  were  not  the 
necessary  parties  to  a  suit,  for  the  administration  of 
the  estate.  This  is  a  gift  by  testamentary  deed,  to 
which  all  the  family  were  consenting  parties,  and 
such  an  instrument  is  recognised  by  the  Hindoo  law. 
1  Strange' s  Hindoo  Law  (2ud  edit.),  ]  69.  The  pro- 
perty never  became  the  common  property  of  the  two 
brothers,  because  it  did  not  come  into  possession  during 
the  coparcenary  of  the  family,  even  if  they  had  not 
been  divided,  one  brother  could  not  have  been  heir  to 
the  other,  in  respect  of  this  property,  for  by  the  Hin- 
doo law,  gifts  given  to  one,  of  an  undivided  family,  do 
not  fall  into  the  common  stock.  A  gift  is  considered 
as  separately  aequii-ed  property.  Mitacsliara^  chap.  i. 
sec.  iv.,  plac.  1,  2.  3  Coleh.  Dig.,  p.  333.  1  Strangers 
Hindoo  Law  (2nd  edit.),  215. 

The  Appellant's  principal  argument  is,  that  this 
was  a  transmissible  executory  interest,  which  did  not 
accrue  till  after  Koonj  Belmrifs  death ;  that  his  brother, 
Mudun  Moliun^  took  b}^  siu'vivorship,  and  that  the  Ee- 
spondent's  title,  as  widow  of  Koonj  Beliary ^  to  this  share, 
could  not  be  entertained,   as  it  had  not  been  reduced 


into 


possession, 


during 


his  lifetime.     Ko  principles 


applicable  to  a  bequest  of  this  nature  can  be  found 
in  the  books  of  Hindoo  law ;  it  will  be  necessary, 
therefore,  to  refer  to  the  English  law,  to  elucidate  this 
case.  It  cannot  be  doubted,  that  a  legacy  lapses, 
after  the  death  of  the  legatee,  in  the  lifetime  of  the 


(rt)  3  Moore's  Ind.  k-YO-  ^'ases,  175, 
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testator.  Rose  v.  Rose  (a),  and  cases  of  that  class  ;  but 
that  is  widely  differentjfrom  a  contingent  gift,  like  the 
present.  The  doctrine  of  survivorship  does'not  attach 
upon  a  substituted  expectant  interest.  Stokes  v.  IIol- 
den  (b).  The  brothers  did  not  take  under  this  testa- 
mentary deed,  as  co-partners,  in  the  character  of  joint 
tenants,  but  as  strangers,  and  as  tenants  in  common ; 
and  the  Eespoudeut,  as  the  widow  of  Koonj  Beharij^  was 
entitled  by  the  Hindoo  law,  in  force  in  Benares  and 
Allahabad,  to  succeed  as  heiress,  to  the  share  of  the  gift 
made  to  her  husband  and  Mudim  Mohiin^  by  Fakir 
Chund. 
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The  Eight  Hon.  Dr.  Lusiiington  : 

For  the  purpose  of  showing  distinctly  what  are  the 
questions  of  law,  and  matters  of  fact,  in  dispute,  in 
this  Appeal,  it  Avill  be  expedient  to  state,  in  the  first 
instance,  the  circumstance  respecting  which  there  is 
no  dispute. 

Fakir  Chund,  died  in  the  year  1814,  and  for  the 
present  we  will  call  him  the  testator  in  this  cause. 
Ho,  in  March  1814,  executed  an  instrument  intended 
to  regulate  the  disposition  of  his  property,  after  his 
death. 

Faliir  Chund,  the  testator,  was  one  of  three  brothers. 
His  elder  brother  was  Bhotvany  Per  sad,  who  is  stated 
to  have  divided  from  his  family,  which  was  originally 
an  undivided  Hindoo  family.  He  left  two  sons,  Dial 
Das  and  Goonce  Lai.  The  date  of  the  death  of 
Bhowany  Persad  is  not  stated,  but  it  was  before  the 
month  of  3Iarch  1814.  Bcchhary  Das  was  the  young- 
est brother,  and  he  died  in  1817.     He  had  thi'ee  sons, 


19tli  Feb. 
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1846.        the  eldest,  Koonj  Behary^  died  in  1S25,  leaving  a  widow, 

Eewl'n      Raclha  Beehij^  the  Eespondent  in  this  Appeal,  but  no 

Pers.yd      n;iale  issue.     Mudun  Mohun.  the  second  son,  died  in 

MufsriiAT    1829,  and  he  left  a  son,   Rewun  Persad^  who  is  the 

Beeby.      present  Appellant.     The  third  son  died  young,  and 

there  is  no  interest  derived  through  him  concerned  in 

this  litigation. 

The  property  in  dispute  was  the  property  of  Fakir 
Chimd^  and  all  parties  agree  that  the  instrument  which 
he  executed  in  March  1814,  in  triplicate,  is  a  valid  and 
operative  instrument,  and  to  be  carried  into  effect. 

To  that  instrument  were  appended  the  signatures  of 
his  brother,  BeeJcharij  Das,  and  his  nephew,  Dial  Das, 
and  Goonce  Lal^  the  sons  of  the  elder  brother,  Bhowany 
Persad^  and  the  signatures  of  his  nephew  Koonj  Behary, 
and  Mudun  Mohun,  the  sons  of  BeeJchary  Das. 

Pursuant  to  the  terms  of  that  instrument,  on  the 
death  of  FaJdr  Chund,  in  1814,  his  widow,  Mchtahoo, 
succeeded  to  the  possession  and  enjoyment  of  his  pro- 
perty. She  died  in  1833,  and  then  a  litigation  arose 
as  to  who  were  entitled,  and  in  what  shares,  to  take 
the  property  of  the  testator,  subject  to  certain  be- 
quests, in  the  instrument  before  mentioned.  It  is  not 
necessary  to  state  the  details  of  this  litigation.  In  the 
result.  Dial  Das  took,  under  the  decree  of  the  Court, 
one  moiety,  and  Rewun  Persad  was  put  into  possession 
of  the  other  moiety,  but  not  so  as  to  preclude  any 
claim  which  Radha  Beeby,  the  widow  of  Koonj  Behary^ 
might  have  to  a  share  thereof. 

Accordingly,  she  commenced  a  suit,  to  recover  a 
fourth  share  of  the  estate,  left  by  Fakir  Chund,  and  for 
that  purpose  filed  her  plaint  on  the  1st  of  June  1835, 
in  the  Zillah  Court  of  Mirzapoor.  Dial  Das  compro- 
mised with  the  riaintilf,  the  present  Eespondent ;  and 
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Bewun  Persad,  iu  effect,  became  the  only  Defendant, 
and  is  now  the  Appellant.  In  short,  the  only  question 
now  to  be  dcternuned  is,  whether  the  Kespondent, 
as  heir  to  her  husband,  Koonj  Bchary^  is  entitled  to 
recover  from  the  Appellant,  Rewun  Persad^  one  half  of 
the  moiety  of  the  estate  of  Fakir  Chund^  which  Rciviin 
Persad  is  now  in  possession  of. 

After  various  proceedings,  Avhieh  it  does  not  appear 
necessary  to  discuss  ;  on  the  29th  of  November  1837, 
the  Judge  of  the  Zlllah  Court,  Mr.  Thomas^  pronounced 
a  decree  against  the  Plaintiif.  From  this  decree,  the 
then  Plaintiff  appealed  to  the  Sadder  Deivcumy  Adaiiiut 
at  Allahabad^  and  on  the  14th  of  March  1838  the 
Judges  of  that  Court,  Mr.  Turnhull  and  Mr.  Monckton^ 
reversed  the  decree  of  the  Zlllah  Judge,  and  remitted 
the  case  back  to  be  re-tried  ;  being  of  opinion,  tliat  the 
questions  to  be  decided  had  not  been  properly  investi- 
gated. 

Accordingly,  the  Zillah  Court  again  entered  upon 
the  consideration  of  the  case,  and,  amongst  other 
things,  dii-ected  to  be  done  by  the  decree  of  the  Sadder 
Dewannrj  Adawlut,  obtained  the  beiousta  of  the  Pundit 
of  the  Zlllah  Court  of  Allahabad.  The  decree  was 
pronounced  by  the  Sadder  Amln,  a  native  Judge,  on 
the  14th  of  September  1838,  and  he  dismissed  the 
suit  of  the  Defendant,  the  present  Respondent,  with 
costs. 

An  Appeal  against  this  decree  was  prosecuted  to  the 
Sadder Dewanny  Adawlutixt  Allahabad,  and  both  agreed 
upon  a  joint  case,  to  be  submitted  for  the  bcivusla  of 
the  Pundit  of  the  Court,  each  party  stating  the  facts 
upon  which  they  differed,  separately.  By  order  of  the 
Court,  the  opinion  of  the  Pundit  of  the  Sadder  Adawlut 
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1846.        at  Calcutta  was  subsequently  obtained.    Mr.  3Ioncktony 

Eewxn      one  of  the  Judges  of  the  Appellate  Court,  on  the  8th 

Pers-uj      ^^  April  1839,  pronounced  his  opinion  in  favour  of 

MrssuMAT   the   Kespondent,  and   that  the  decree  of  the  Zillah 

Beeby.      C  ourt  ought  to  be  reversed.     The  papers  m  the  cause 

having  been  submitted  to  the  consideration  of  Mr. 

Taylor,  another  Judge  of  the  same  Court,  his  opinion 

agreed  with  that  of  Mr.  Monckton,  and,  accordingly, 

on  the  29th  oi  April  1839,  a  decree  was  pronounced, 

reversing  the  decree  of  the  Zillah  Court,  dated  the  14tli 

of  September  1838,  in  effect  declaring  that  the  Ee- 

spondent  was  entitled  to  recover  one  fourth  of  the 

estate  left  by  FaJcir  Chund ;  that  the  present  Appellant 

should  pay  to  her  as  much  as  he  had  received,  beyond 

a  fourth  share  of  the  said  estate,  and  that  Dial  Das 

should,  if  there  was  any  deficiency,  make  good  the 

same. 

From  this  decree,  Reiviin  Persad  has  appealed  to 
Her  Majesty  in  Council ;  and  the  question  is,  whether 
he  ought,  according  to  the  law  prevailing  as  to  Hindoo 
families,  in  the  district  where  the  parties  lived,  to 
refund  to  the  Eespondent  so  much  of  the  estate  of 
Fakir  Chund  as  exceeds  one  foui'th  thereof. 

There  are  certain  facts  not  in  contest  in  this  cause. 
All  the  parties  agree,  that  the  Will  or  Deed  of  Fakir 
Chund,  whichever  it  may  be  called,  is  an  operative  in- 
strument. That  one  moiety  of  his  estate  on  the  death 
of  his  widow,  Mehtaboo,  became  the  property  of  the 
family  of  Bhoioany  Fersad;  and  that  one  fourth  of  the 
property  belongs  to  the  Appellant,  Rcwun  Fersad, 
through  his  father,  Mudun  Mohun,  who  died  before 
Mehtaboo,  viz.,  in  1829.  Neither  is  it  denied  that 
the  remaining  fourth  share  became  part   of  the  estate 
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of  Koonj  Beharij,  who  died  in  1825,  in  the  same 
manner  as  the  one  fourth  became  part  of  the  property 
of  Miulun  Mohun,  assuming  it  to  have  vested  in  either, 
during  their  lives. 

Again,  it  is  admitted  that,  according  to  the  Hindoo 
Law  of  Succession,  Radha  Beehy,  the  Eespondeut, 
became  heir-at-law  to  the  divided  estate  of  Koonj  JJe- 
hari/,  he  having  died  without  male  issue. 

Radha  Bcehj,  the  Respondent,  being  entitled  to  the 
estate,  generally,  of  Koonj  Behary,  she  is  entitled  to 
this  one-fourth  of  the  property  of  FaJdr  Chund,  if  it  is 
to  become  a  part  of  the  estate  of  Koonj  Beharij^  unless 
by  the  Hindoo  law  there  is  some  exception,  arising 
either  from  particular  facts  creating  it,  or  from  the 
nature  of  the  property. 

The  Appellant  alleges,  and  alleges  truly,  that  the 
Kespondent  cannot  recover  from  him  the  property  of 
which  he  is  in  possession,  unless  she  proves  her  title. 
She  asserts  that  she,  as  the  heir,  is  entitled  to  the 
whole,  unless  there  be  a  special  exception.  The  Ap- 
pellants allege  two  grounds  of  exception. 

First :  That  Koonj  Behary  and  Miidun  3Iohun  were 
two  undivided  brothers,  and  that  this  share  of  Fakir 
Chund^s  estate  was  undivided ;  that  by  the  Hindoo 
law,  therefore,  the  widow  cannot  claim  it  though  she 
be  heir. 

Secondly :  The  Appellant  alleges,  that  this  property 
never  was  in  possession  of  Koonj  Behary  ;  that,  by  the 
Hindoo  law,  the  widow,  though  his  heir,  cannot  claim 
property  not  in  possession  of  the  deceased  husband ; 
and  that,  for  this  reason,  her  claim  must  fail. 

Now,  as  to  the  first  ground  of  defence,  the  law  is 
not  disputed.     It  is  not  denied  that  a  widow  cannot 
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1846.        claim  an  iindividod  property.      The  decision  of  this 
Rewux      question,    therefore,    turns    upon   a    matter   of    fact, 
*']^^'^^      namel)'',  whether   Koonj  Behary   and  Mudun  Mohun 
MrssuMAT    -v^ei'e  divided  brothers  or  not. 
Beeby.  We  think,  that  it   may  be   admitted  that  the  prima 

facie  presumption,  where  there  are  no  circumstances 
to  aifect  it,  is,  that  every  Hindoo  family  of  this  class 
was  an  undivided  family,  and,  consequently,  this  pre- 
sumption must  prevail,  unless  the  circumstances  of 
this  case  lead  to  a  contraiy  conclusion.  We  must, 
therefore,  consider  the  circumstances,  having,  however, 
first  directed  our  attention  to  some  points  of  Hindoo 
law,  which  may  have  a  bearing  upon  the  conclusion  to 
be  drawn  from  the  facts. 

First :  We  apprehend  it  to  be  undisputed,  that  a 
division  may  be  effected  without  instrument  in  writing. 
Secondly  :  That  a  division  may  be  either  total  or  par- 
tial. Thirdly  :  That  a  separation  from  commensality 
does  not,  as  a  necessary  consequence,  eSect  a  division, 
or,  at  least,  of  the  whole  undivided  property. 

The  Respondent  alleged  in  her  plaint,  that,  in  the 
j^ears  1S18,  1819,  and  1820,  a  separation  took  place 
between  Koonj  Behary  and  Mudun  31ohiin,  when  the 
one  half  share  of  the  estate  of  Beelcliary  Das  was 
equally  divided  between  them ;  that  they  came  to  a 
mutual  settlement;  and  separating,  each  established 
a  distinct  concern  for  himself. 

Beckhary  Das  died  in  1817,  and  by  the  instrument 
of  March  1814,  called  the  Will  of  Fakir  Chiind,  a 
moiety  of  his  property,  on  the  death  of  his  mdow,  is 
given  in  these  words :  "  Let  my  brother,  Beelchary  Das 
aforesaid,  and,  after  the  death  of  my  said  brother,  his 
sons,  take  one  half." 
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Now,  wc  conceive  that  BecJchar?j  Das,  having  died,  in 
3817,  in  the  lifetime  of  the  widoAV,  the  tenant  for  life, 
and  his  sons  surviving  him,  this  moiety  was  not  a  part 
of  his  estate,  and  that,  therefore,  ptimd  facicj  it  could 
not  be  divided  as  a  part  of  the  estate  of  Beclchary  Das. 

But  perhaps,  as  these  pleadings  are  not  expressed 
with  much  accuracy,  it  may  be  that,  by  one  half  share 
of  the  estate  of  Beclchary  Das,  was  meant  the  moiety  of 
the  estate  of  Fakir  Chund,  which  would  have  come  to 
him,  had  he  survived  3Ie/itaboo,  the  tenant  for  life. 
XoAV  assuming  this  to  have  been  intended  to  have  been 
expressed  by  tlie  plaint,  still  such  half  share  could  not, 
de facto,  have  been  divided  between  them,  for]  the 
widow  had  still  the  enjoyment  of  the  whole.  But  the 
plaint  m.ay  perhaps  mean  to  aver,  that  there  was  an 
agreement  between  the  two  brothers,  that  the  one  half 
share  of  Fakir  Chund^s  property,  which  would  have 
devolved  on  Beekhary  Das,  had  he  survived  3Iehtal)oo, 
should  be  divided,  as  far  as  was  then  possible,  de  facto  ; 
and  in  support  of  this  understanding  of  the  purport  of 
the  agreement,  the  entries  said  to  have  been  made  in 
the  books,  of  various  concerns,  might  be  evidence, 
provided  they  had  reference  to  the  property  of  Fakir 
Chund. 

Before,  however,  prosecuting  this  inquiry  further, 
it  may  be  expedient  to  examine  what  has  been  done  in 
the  Court  below,  and  to  ascertain,  as  far  as  we  can,  on 
which  side  the  weight  of  authority  preponderates.  So 
far  as  the  decision  of  this  case  may  be  affected  by  the 
weight  of  authority,  in  the  Courts  of  India,  it  stands 
thus : — In  the  Zillah  Court  of  Allahabad,  the  Pundit  of 
that  Court  was  consulted.  His  opinion,  shortly  put,  is 
to  the  following  effect :    That  if  there  has  been  a  sc- 
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paration  between  two  brothers,  the  widow  of  one 
becoming  his  heir,  may  cause  the  separation  of  any 
portion  of  the  estate  which  may  remain,  de  facto,  undi- 
vided ;  that  this  doctrine  does  not  apply  to  the  estate 
of  the  uncle  of  her  husband,  when  the  estate  of  the 
husband's  father  only  had  been  divided,  such  estate 
not  having  come  into  her  husband's  possession  before 
his  death. 

It  is  difficult  to  deal  with  an  opinion,  such  as  this, 
with  reference  to  the  question  we  have  to  solve.  If 
the  property  now  sued  for,  was  a  part  of  the  estate  of 
Koonj  Behary,  at  the  time  of  his  death,  then,  according 
to  the  first  part  of  the  opinion  of  this  Pundit,  the 
widow's  claim  would  be  valid.  But  if  it  formed  no 
part  of  the  estate  of  Koonj  Behary,  and  if  the  division 
was  confined  to  the  estate  of  the  husband's  father,  then 
the  widow  would  not  be  entitled,  because  the  property 
never  was  in  the  husband's  possession. 

We  think  that  the  opinion  of  this  Pundit  renders 
very  little  assistance  to  the  solution  of  the  difficulties 
arising  in  this  case.  For  first,  this  Pundit  is  silent,  as 
to  whether  this  property  ever  was  pai't  of  the  estate  of 
Koonj  Behary,  or  not.  Secondly,  he  assumes  that  the 
only  property  divided,  was  that  which  came  from  Koonj 
Behary''s  father.  And  thirdly,  he  omits  all  mention  of 
the  Will  or  Deed  of  1814. 

The  Judgment  of  the  principal  Sudder  Amin  throws 
no  further  light  upon  the  matter,  for  he  merely  recites 
the  hewusta,  and  rejects  the  widow's  claim,  without 
attempting  to  show  how  the  bewusta  applied  to  it. 

The  opinion  of  the  Pundit  of  the  Sudder  Adawlut  of 
Allahabad  was  taken,  on  a  case  submitted  by  both 
parties.     This  answer  is  partly  in  favour  of  the  widow's 
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claim.  He  considers  that  Mudtm  Mohun  had  no  claim 
to  the  disputed  property  at  all,  because  it  never  came 
into  possession  until  after  the  two  brothers  had  sepa- 
rated, and  was  never  held  in  coparcenary  by  them,  and 
that,  therefore,  Reioun  l^ersad,  as  the  son  of  Mudiin 
Mohun^  has  no  claim  at  all  to  it.  He  considers  the 
disputed  property,  as  undivided  property ;  but  if  a  part 
of  the  estate  of  Fakir  Chimd^  that  neither  of  the  present 
parties  could  claim  by  inheritance,  but  that  both  are 
entitled,  under  the  Will  or  Deed.  He  affirms,  that  the 
heirs  of  Mudwi  Mohun  and  Koonj  Behary  derive  their 
only  title  from  the  deed.  The  answer,  however,  to  the 
third  question  put  to  him,  would  seem  to  place  the 
right  of  the  widow  entirely  on  the  question,  whether  a 
division  of  the  paternal  property  of  Beekhary  Das  had 
taken  place,  before  the  death  of  Koonj  Behary^  and 
Mudun  Mohun. 

It  is  not  easy  to  reconcile  these  two  opinions. 

The  Pundit  of  the  Sudder  Adawlut  of  Calcutta  gave 
in  his  hewusta.  This  opinion  supports  the  claim  of 
the  widow,  whether  there  had  or  had  not  been  a  divi- 
sion of  Beekhary  Das's  estate,  between  his  two  sons. 

Upon  a  careful  consideration  of  this  opinion,  and 
the  authorities  cited  in  support  of  it,  the  grounds  of  it 
would  seem  to  be,  that  the  widow  is  the  heir  of  Koonj 
Behary^  and  that  she  is,  in  such  character,  entitled  to 
all  his  property,  which  was  not  held  in  coparcenary 
with  his  brother ;  that  the  disputed  property  passed  by 
the  deed  of  1814,  which  was  signed  by  both  Koonj 
Behary  and  Mudun  Mohim^  to  them  in  moieties,  on  the 
death  of  their  father ;  that  by  force  of  the  deed,  it  was 
divided  into  moieties,  and  taken  by  them  or  their  heirs ; 
no  separate  or  divided  property  coming  by  gift  from 
Fakir  Chuiid. 
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1846.  xiie  decisiou  of  Mr.  Monekton,  the  Judge  of  the 

Rewun  Sitdder  Adawlid  of  Allahahad^  before  whom  the  cause 
j,^'  first  came,  is  iu  favour  of  the  widow.  He  appears  to 
MussuMAT  |3e  of  opinion,  that  the  disputed  property  was  in  every 
Beeby.  point  of  view  divided  property.  That  a  complete  divi- 
sion took  place  between  the  two  brothers,  and  that 
had  Mehtaboo  died  in  their  lifetime,  this  property 
would  have  been  divided  between  them,  agreeably  to 
the  deed,  and  that  Kootij  Bclmrifs  share  would  have 
descended  to  the  widow,  as  his  heir,  and  must  conse- 
quently do  so  now.  In  this  opinion,  Mr.  Taylor^ 
another  Judge  of  the  same  Court,  concurred. 

The  true  question  then  before  us,  is,  whether  we  are 
convinced  by  the  arguments  of  the  Appellant,  that  this 
decision  is  erroneous  ;  for  if  not  so  convinced,  it  must 
be  affirmed. 

We  find  it  impossible  to  reconcile  the  whole  of  the 
reasonings  of  the  Pundits  and  of  the  Court  together, 
and  to  render  them  entirely  consistent.  The  conclu- 
sions in  the  main  agree,  but  the  reasons  assigned  do 
not  do  so  altogether. 

"We  think,  on  a  consideration  of  all  the  circum- 
stances, that  a  complete  division  of  all  the  property  of 
Beekharij  Das^  which  was  held  in  coparcenary,  was 
agreed  upon  between  the  brothers,  and  we  think  so 
from  a  consideration  of  these  papers. 

First,  such  division  is  very  distinctly  alleged  in  the 
plaint.  In  the  petition  of  Rewim  Persad,  which  is 
an  answer  to  the  plaint,  a  separation  of  commensality 
is  admitted,  though  a  division  as  to  the  property  is 
denied. 

In  the  supplementary  plaint,  the  division  is  again 
pleaded,  with  this  addition,  that  what  could  not  be  im- 
mediately realized  remained  in  coparcenary,  till  a  reali- 
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zation  could  take  place,  as  loans  and  debts  due  to  the 
joint  concerns,  and  the  property  coming  under  the 
deed,  possessed  by  MeJitahoo  during  her  life. 

The  answer  of  Retvun  Per  sad  admits  a  division,  but 
denies  it  to  be  complete,  now  stating,  however,  what 
were  the  limitations,  and  then  seeks  to  avoid  the  effect 
of  a  division,  by  alleging,  that  no  division  could  effect 
•  the  property  during  the  lifetime  of  MehtahoOj  it  being 
during  that  time  in  joint  partnership. 

The  Eespondeut  re-asserts  the  division,  and  alleges 
that  the  disputed  property  stood  on  the  same  footing, 
as  the  balances  due  on  accounts  in  joint  partnership,  to 
be  divided  as  they  accrued. 

The  rejoinder  raises  this  distinction,  that  the  division 
of  the  outstanding  debts  was  subject  to  no  contingency, 
Bcekhary  Das  being  dead,  and  that  the  disputed  pro- 
perty was  subject  to  the  life  estate  of  Mehtahoo. 

So  stands  the  case  upon  the  pleadings.  A  division 
is  admitted,  and  no  particular  exception  alleged.  The 
objection  of  Hetuim  Per  sad  is,  not  that  there  was  a 
special  exception  of  the  disputed  property,  but  that, 
from  the  nature  of  the  property,  it  was  necessarily 
excepted. 

We  do  not  think  that  there  is  anything  in  the  nature 
of  the  disputed  property  which  should  except  it  from 
a  general  division.  It  is  not  contended  that  there  are 
any  peculiar  rules  of  construction  in  India,  applicable 
to  the  instrument  called  a  Will  or  Deed.  The  testator, 
after  the  death  of  his  widow,  gives  his  property  to  his 
brother,  Beelchauj  Das.  On  his  death,  it  becomes  divi- 
sible into  two  parts,  one  moiety  to  the  sons  of  Beek- 
liary  Das.  We  apprehend  that  they  would  take  as 
tenants  in  common ;  in  fact,  that  they  had  each  of  them 
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1.S46.        a  vested  interest  in  one  fourth  share,  not  to  come  into 

REwrx      actual  enjoyment  till  the  death  of  the  widow.     But 

Persad      j^gj.g  ^^jj^g  j^Q  contingency,  as  contended   for   by   the 

MrssrMAT   Appellant.     The  only  uncertainty  was  the  period  of 

Beeby.      enjoyment. 

If  however  the  Will  could  be  construed,  so  as  to 
read  the  bequest  to  the  brothers  as  a  joint  tenancy, 
even  in  that  case  we  do  not  see  anything  against 
reason  why  they  should  not  agree  to  divide  the  pro- 
perty in  severalty,  when  the  period  of  enjoyment  oc- 
curred. 

We  are  inclined  indeed  to  the  opinion,  that  this 
property  was  not  property  the  subject  of  any  division 
at  all,  but  that  the  division  was  effected  by  the  Deed 
or  Will,  and  that  each  brother  took  one  fourth  as  a 
divided  property. 

But  to  look  to  the  evidence  in  the  Zillah  Court,  as  to 
a  division.  It  is  not  of  a  definite  kind,  nor  are  we 
quite  certain  how  far  the  Court  below  make  use  of  it. 
The  vakeel  of  the  widow,  in  his  deposition,  declares 
that  he  has  a  chittct  written  by  Mudun  Mohun  to 
Koonj  Behary^  undertaking  to  produce  the  deed  of 
Fakir  Ohund,  and  a  deed  of  sale  whereon  is  endorsed 
a  sale  by  Mudun  Mohun  of  his  share  to  Koonj  Be- 
hary. 

Now  supposing  those  documents  genuine,  the  utmost 
effect  which  can  be  given  to  them  is,  that  Mudun  Mohun, 
through  whom  Rewun  Persad  claims,  acknowledged 
some  interest  in  the  Deed  or  Will  of  Fakir  Chund,  to 
belong  to  Koonj  Behary  ;  and  as  to  the  sale  of  the  part 
share  of  the  house,  that  possibly  it  may  be  inferred 
from  it  that  it  was  a  part  execution  of  an  agreed 
division. 
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Some  documentary  evidence  was  produced,  con- 
sisting of  proceedings  in  suits  between  other  persons 
to  show  the  law.  Those  wo  think  do  not  require 
comment.  They  are  produced  only  for  the  puqoose  of 
introducing  the  heivustas  of  Pundits^  on  what  is 
assumed  to  be  a  similar  question  of  Hindoo  law.  But 
in  fact,  they  are  not  similar  in  many  essential  par- 
ticulars. 

The  same  observation  applies  to  the  heivusta  pro- 
duced on  behalf  of  the  Appellant,  Rewun  Persad :  it 
does  not  govern  this  case,  nor  do  the  proceedings  in 
the  other  suits  apply  here. 

In  the  Sudder  Adawlut,  however,  much  more  im- 
portant evidence  was  produced,  viz.  the  proceedings 
in  an  action  brought  by  Mudun  3Iohun^  in  1825.  In 
that  suit,  Mudun  Mohun  pleaded  the  division  of  the 
paternal  estate,  and  the  separation  from  his  brother 
Koonj  Behary. 

We  think  that  this  averment  by  Mudun  Mohun, 
which  was  supported  by  evidence,  is  strong  proof 
against  Rewun  Persad,  who  claims  through  him,  that  a 
division  and  separation  had  taken  place ;  and  further, 
that  it  was  a  complete  and  entire  division,  for  no  limi- 
tation is  alleged. 

And  herein  we  agree  with  Mr.  MoncMon,  that  the 
fact  of  Rewun  Persad  not  having  specified  any  excep- 
tions to  the  partition,  being  of  the  whole  of  the  pater- 
nal property,  is  evidence  that  there  were  no  exceptions. 

We  think  that  upon  a  consideration  of  these  pre- 
mises, we  are  justified  in  concluding,  if  such  conclusion 
be  necessary  for  the  decision  of  this  case,  that  a 
complete  division  and  separation  did  take  place  between 
KoonJ  Bcharjj  and  Mudun,  3Iohun. 
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1846.  It  ^ill  be  well  here  to   notice   another  argument, 

which  was  strongly  pressed  on  behalf  of  the  Appellant. 
It  was  said  that  the  widow,  as  heir,  could  not  claim  any 
MussuMAT  property  of  her  husband,  which  was  not  in  possession, 
Beeby.  at  the  time  of  his  death  ;  that  the  disputed  property 
was  at  that  period,  and  for  years  afterwards,  in  the 
possession  of  Mehtahoo^  and  that,  consequently,  Radha 
Beeby  could  have  no  claim  to  it. 

The  first  observation  that  strikes  us  as  to  this  argu- 
ment, is,  that  it  was  never  distinctly  urged  in  the  Courts 
below,  though  it  is  true  that  the  Pimdit  of  the  Zillah 
Coiu't  of  Allahahad  makes  it  the  principal  foundation 
of  his  opinion. 

There  is  not  the  least  reference  to  it  in  the  opinion 
of  the  Pundit  of  the  Sudder  Adawliit  of  Allahabad,  in. 
that  of  the  Pundit  of  the  Sudder  Adawlut  of  Calcutta, 
nor  in  the  Judgment  of  Mr.  MoncJdon,  in  which  Mr. 
Taylor  concurred.  We  think  that  it  would  be  impos- 
sible, under  circumstances,  for  us  to  reverse  the  decree 
of  the  Court  below  on  that  ground.  Indeed,  this 
averment  of  the  law  is  not  even  one  of  the  grounds  of 
appeal. 

We  have  no  intention  whatever  to  disturb  the  doc- 
trine of  the  Hindoo  law,  that  a  widow,  succeeding  as 
heir  to  her  husband,  cannot  recover  property  not  in 
possession  of  her  husband.  But  we  think  that  it  has 
not  been  shown,  in  this  case,  that  the  disputed  property 
was  not  in  possession,  according  to  the  meaning  of 
that  term  in  the  Hindoo  law,  nor  that  the  doctrine 
applies  to  a  property,  where  the  husband  had  a  vested 
interest,  under  a  will  or  Deed,  and  of  the  actual  en- 
joyment .thereof,  postponed  during  the  lifetime  of 
another. 
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"We  proceed,  then,  to  determine  this  case,  on  the  as-        i^^^- 
sumption,  that  there  was  a  complete  division  between      Eewux 
the  two  brothers  ;  that  the  law  as  to  possession  by  the        ersad 
husband  does  not,  under  the  existing  circumstances,    Mussumat 
bar  the  A;\idow's  claim.  Beeby. 

Now  if  this  be  so,  we  think  that  the  Judgment  of 
the  Court  below  must  be  affirmed,  in  every  view  of  the 
case.  It  is  admitted  on  all  hands,  that  Radha  Beehj  is 
the  heir  of  Koonj  Behary^  and  that  she  is  entitled,  as 
such,  to  all  the  property  which  was  not  held  in  copar- 
cenary with  Muchin  MoJmn.  The  disputed  property 
was  derived  from  Fakir  Chund^  and  whatever  rights 
Beekhary  Das  had  in  it,  are  founded  upon  this  Deed  or 
Will.  The  same  observation  applies  to  any  rights 
which  belonged  to  Koonj  Beliary  and  Mudun  MoJmn. 
If  the  disputed  property  be  deemed  to  be  property 
given  or  bequeathed  to  Koonj  Beliary  and  Mudun 
Mohun,  by  the  Deed  or  Will,  then  we  think  that  it  was 
divided  property,  and  never  held  by  them  in  copar- 
cenary ;  but  in  that  view,  the  widow  is  entitled,  as  the 
heir,  to  the  divided  property  of  Koonj  Beliary. 

If  the  property  be  considered  as  the  property  of 
Beelchary  Das^  a  supposition  very  difficult  to  be  made, 
then  we  think,  that  if,  on  his  death,  it  was  held  in  co- 
parcenary by  the  two  brothers,  it  was  di\dded,  and 
became  separate  by  the  division  made  between  the  two 
brothers. 

We  do  not  think  that  this  property  was  bequeathed 
to  the  two  brothers,  as  joint  tenants.  But  even  if  it 
were,  we  should  incline  to  the  opinion  that  the  division 
extended  to  it.  We,  therefore,  come  to  the  conclusion, 
that  either  the  disputed  property  was  never  held  in 
joint  tenancy,  or  that,  if  so  held,  it  was  divided,  and 
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1846.  consequently  we  affirm  the  Judgment,  on  the  grounds 

Rewhn  taken  by  the  Pundits  in  the  S udder  Adatvlut,  and 

Peksad  adopted  by  the  two  Judges  of  that  Court ;  and  it  must 

Mtjsstjmat  be  affirmed,  with  costs. 

Eadha  ■' 

Beeby. 
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Robert  Wigram  Crawford        -         -     Api-)ellant^ 


AND 


Richard  Spooner      -         -         -         -     Bespondent.* 
On  Appeal  from  the  Supreme  Court  at  Bombay. 

X  HIS  was  au  action  on   the    case,   brought  by  the     ^jy^^^  i846. 
Appellant,  (the  owner,  to  the  extent  of  eight  sixty-      r^[7^int 
fourth  parts,  of  a  vessel,  called  the  ^' General  TFoo^,")  in  a  foreign 
against  the  Respondent,  the  registering  officer  of  ships,  \^%yj,  "  ^"' 
at  the  port  of  Bomhay.  appointed  under  the  Act  of  the  T^^^i^^J^f, 

•         r-i  -1      T^-      V        !'-tr,i-i        o  limits  of  the 

Legislative  Council,  jSo.  X.  of  1841  ;  for  refusal  to  Company's 
register  the  ship,  at  that  port.  To  the  declaration,  foreigneVsf 
the  Respondent  pleaded,  that  the  ship  was  not,  on  the  ^^^^  T^^^^ 

^  '  sailnd  under 

11  til  of  September  1844  (the  day  named  m  the  deck-  foreign  flags, 
ration,  when  the  refusal  was  made),  or  before,  had  not  ^ienitwas 
been,  or  was  then,  entitled  to  the  privile^res  of,  or  to  ^^^'^  ^"^^ 

'  '  iT  o  J  thereafter 

owned  by, 
*  Present :  Members  of  the  Judicial  Committee, — Lord  Brougham,    and  belonged 
Lord  Langdale,  the  Eight  Hon.  Dr.  Lushington,  and  the  Eight  Hon.   to,British  sub- 
„  -n      ,      ,       T    •   1  jects,  resident 

T.  Pemberton  Leigh.  \^  r.omhay,  ia 

Privy  Councillors, — Assessors, — Sir  E.  East,  Bart.,  and  Sir  E.    entitled, 
Eyan,  Knt.  '  under  the  Pro- 

•'  clamation  oi 

the  GoYcrnor- 


for  the  purposes  of  trade,  within  the  limits  of  the  Company's  Charter. 
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1846.        "be  registered  as,  a  British  sliip  ;  and  thereupon  issue 
Crawford    was  joined.     It  was  afterwards  agreed  between  the 
SpooivER      P^ii'tics  that  the  following  special  case  should  be  stated 
for  the  opinion  of  the  Court. 

"In  the  year  1816,  a  ship  was  laid  down,  and  in 
1817,  was  completed  and  built  atDrunaun,  a  Portuguese 
settlement  in  India,  within  the  limits  of  the  Company's 
Charter  (as  those  limits  are  defined  by  the  3  &  4 
Victj  c.  56),  for  and  as  the  property  of  one  Manoel 
Pcreira,  a  Portuguese  subject,  and  resident  at  Macao ^ 
who  continued  to  own  the  ship,  and  navigate  her,  under 
the  flag  of  Portugal,  until  the  year  1824,  when  he  sold 
and  assigned  the  ship  to  one  John  Hudson,  British 
subject,  a  master  mariner  resident  at  Calcutta. 

'-'-  John  Hudson  owned  the  ship,  and  navigated  her 
under  the  British  flag,  until  1826,  when  he  sold  and 
transferred  her  to  Francis  Meadcz,  Portuguese,  a  mer- 
chant of  Calcutta,  who,  in  1827,  transferred  her  to 
Antonio  Pcreira,  also  a  merchant  of  Calcutta.  The 
vessel  was  shortly  afterwards  transferred  to  subjects 
of  Portugal,  at  Macao,  and,  in  1832,  was  transfeiTcd 
by  them  to  John  Burd,  a  master  mariner,  resident  at 
Singapore,  but  a  subject  of  Denmark. 

"  In  1833,  John  Burd  had  the  vessel  registered  as  a 
Danish  ship  at  Altona,  and,  in  J  838,  he  sold  and  trans- 
ferred her  to  Mr.  Henderson,  a  British  subject  and 
merchant,  then  resident  at  Bombay,  by  whom  the  ship 
was,  in  1838,  sold  and  transferred  to  Messrs.  Jar  dine, 
Matheson  and  Co.,  British  subjects,  and  merchants  of 
Canton,  in  China,  by  whom  the  ship  was,  in  the  same 
year,  re- transferred  to  John  Burd. 

"In  1841,  John  Burd  sold  and  transferred  the  ship 
back  to  Messrs.  Jardinc,  Matheson  and  Co.,  who,  in 
the  present  year,  sold  and  transferred  the  ship  to  Sir 
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Jamscljec  Jeejeehhoy,   Sous  and  Co.,   British   subjects     J^^^^ 
aud  mercliauts,  resideut  aud  canying  ou  busiuess  iu    Crawford 
Bomhcuj^  aud  who  had  siucc  sokl  eight   sixty-fourth     gpooNER. 
parts  or  shares  iu  the  ship,  to  the  Plaiutift'  iu  this  ac- 
tion, a  British  subject,  residing  in  Bomhmj. 

"The  ship  was  navigated  under  Danish  colours 
whilst  owned  by  John  Burd  ;  but  on  being  transferred 
to  Mr.  Henderson^  a  pass  was  granted  by  the  Master 
Attendant  at  Bombay,  under  the  provisions  of  Act  No. 
XIX.  of  1838,  of  the  Legislative  Council  of  India, 
entitled,  '  An  Act  for  prescribing  the  rules  to  be 
observed,  in  order  that  ships  or  vessels  belonging 
to  ports  within  the  territories  under  the  Government 
of  the  East  India  Company,  or  belonging  to  Xative 
Princes  or  States,  or  their  subjects,  might  become 
entitled  to  the  privileges  of  British  ships,  under  a 
Proclamation  of  the  Governor-General  in  Council,  in 
India,  made  in  pursuance  of  the  Statute,  3  &  4  Vict.j 
c.  5G.'  The  ship  was  navigated  under  British  colours, 
and  it  was  transferred  back  to  John  Burd,  when  it  was 
again  navigated  under  Danish  colours,  and  on  being  ' 
transferred  to  Messrs.  Jardine,  Matheson  and  Co.,  a 
sailing  letter  of  licence  was  granted  to  them  by  Sir 
Henry  Pottinyer,  the  chief  superintendent  of  the  trade 
of  British  subjects  in  China,  under  which  the  ship 
sailed  with  British  colours. 

"  The  name  of  the  vessel  has  been  several  times 
changed,  and  it  is  now  the  '  General  Wood.^ 

"  The  survey  required  by  section  vii.  of  the  Act  of 
the  Legislative  Council  of  India,  Xo.  X.  of  1841,  has 
been  duly  made  by  the  Government  officers,  and  the 
Plaintiff,  and  other  part  owners,  have  also  made  to  the 
registering  officer  the  declaration  contained  in  section 
V.  of  thb  Act,  and  all  the  requisites  of  that  Act  have 
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1846.  ^     heen   complied   with ;  but    the    Defendant,    as    the 
Ecgistrar  of  Shipping  for  the  port  of  Bomba?/,  refused 
to  register  her,  under  Act  Xo.  X.  of  1841,  or  to  grant 
her  a  certificate'of  registry,  for  the  purposes  of  trade, 
within  the  limits  of  the  Company's  Charter,  on  the 
following  grounds  : — First.  That  the  vessel  has  been 
sold  to  foreigners.     Second.  Tliat  she  has  sailed  under 
foreign  flags  and  under  foreign  names.    -Third.  That 
at  the  time  of  the  passing  of  the  Act  X.  of  1841,  she 
was  not  sailing  under  a  pass,  within  the  meaning  of  the 
said  Act.     The  Plaintiff,  on  the  other  hand,  contends 
that  the  ship  having  been  built  within  the  limits  of  the 
Company's  Charter,  as  those  limits  are  defined  by  the 
Statute,  3  &  4  Vict.^  c.  56,  and  being  exclusively  owned 
by  Her  Majesty's  subjects,  for  whom  the  Governor- 
General  in  Council  has  power  to  legislate,  is  entitled 
to  registry  at  the  port  of  Bombay ,  under  the  Act  of  the 
Legislative  Council,  No.  X.  of  1841,  for  the  purpose 
of  obtaining  the  benefit  of  the  Proclamation  of  the 
Governor- General   in   Council,    annexed  to  the  said 
Act ;  and  that  inasmuch  as  nothing  is  contained  in  the 
Act,  excepting  or  tending  to  except,  from  the  operation 
and  benefit  thereof,  vessels  which  had   at  any  time 
previously  belonged  to  persons  not  subjects  of  Her 
Majesty,  for  whom  the  Governor-General  in  Council 
has  power  to  legislate,  the  Defendant  cannot  lawfully 
refuse  to  register  the  vessel  in  question,  under  the 
Act  and  Proclamation,  by  reason  of  her  having  been 
formerly  owned  by  subjects  of  a  foreign  state. 

"The  question  for  the  opinion  of  the  Court  is,  whe- 
ther the  Plaintiff,  and  the  other  owners  of  the  ship,  are 
lawfully  entitled  to  have  the  ship  registered,  under  the 
yiro visions  of  the  Act  of  the  Legislative  Council  of  Imlia^ 
!No.  X.  of  1841,  and  the  Proclamutiun  annexed  thereto. 
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''  It  is  agreed  that  all  documents  referred  to  iu  this        ^''"^^'•• 
case  may  be  referred  to  fully  on  the  argument.  Crawford 

''  If  the  Court  should  decide  iu  favour  of  the  registry,  spooneb 
a  verdict  is  to  be  entered  for  the  Plaintiff ,  with  nominal 
damages,  the  Defendant  undertaking  to  register  the 
vessel  accordingly  ;  and  if  in  the  negative,  a  verdict  is 
to  be  entered  for  the  Defendant,  with  costs,  either 
party  to  be  at  liberty  to  appeal ;  and  should,  pending 
the  appeal,  the  vessel  be  registered,  and  allowed  to  sail 
and  trade  under  the  register,  in  the  event  of  the 
decision  of  the  Appeal  Court  being  against  the  Plaintiff, 
then  the  registry  of  the  vessel  shall  be  delivered  up  to 
be  cancelled." 

The  special  case  was  argued  on  the  21st  of  September 
1844,  before  the  Supreme  Court,  consisting  of  the 
Chief  Justice,  Sir  Hennj  Roper ^  and  Sir  Erskine  Perry ^ 
and  the  Court  gave  an  interlocutory  judgment,  in  the 
nature  of  a  verdict,  in  favour  of  the  Eespondent. 

Judgment  was  afterwards  signed  for  the  Eespondent, 
and  from  this  Judgment,  the  Appellant  brought  this 
appeal,  which  now  came  on  for  argument. 

Mr.  Serjeant  Channell,  and  Sir  John  Bayleij^  for 
the  Appellant. 
The  ship  "  General  Wood'''  having  been  built  within 
the  limits  of  the  Company's  Charter,  and  owned  by 
British  subjects  at  Bombay j  at  the  time  of  the  issuing 
of  the  Proclamation  and  passing  of  the  Act  of  the 
Legislature  of  India^  No.  X.  of  1841,  the  Appellant 
was  entitled  to  have  it  registered  at  the  port  of  Bombay^ 
and  a  certificate  of  registry  granted  to  him ;  as  a 
British  ship,  for  all  the  purposes  of  trade,  within  the 
limits  of  the  Company's  Charter.  We  do  not  dispute 
that  the  English  Registry  Acts,  or  that  most  of  the 
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1846.  provisions  of  the  maritime  code  may  have  formerly 
Crawford  applied  to /«t//a  J  what  we  contend  now  is,  that  the 
Spooler  3  &  4  Vict.,  c.  50,  enabled  the  Go-vernor-General 
to  extend  to  a  new  class  of  ships,  the  privilege  of 
British  registry ;  and  that  having  satisfied  the  terms 
of  the  Proclamation  and  Act  of  the  Legislature  of 
India,  the  English  Ship  Eegistry  Acts  had  ceased  to 
have  application  to  ships  or  vessels  built  within  the 
limits  of  the  Company's  Charter,  which  were  British 
owned  at  the  time  of  the  issuing  of  that  Proclamation. 
It  was  no  necessary  ingredient  in  the  title  of  a  British 
ship  to  registry,  that  her  ownership  should  have  been 
continuously  British  from  the  time  of  her  build,  until 
the  time  of  the  application  for  her  registry.  N'or  did  it 
make  any  difference,  under  the  3  &  4  Vict.,  c.  56,  that 
the  vessel  had  been  previously  owned  by  a  foreigner. 
The  policy  of  the  law  applicable  to  ships  of  this  class 
is  disclosed  in  the  Act,  65  Geo.  III.,  c.  116,  and  con- 
firmed by  re-enactment  after  repeal,  by  the  Act, 
3  &  4  Vict,  c.  56  ;  it  is  favourable  to  the  exclusion 
of  the  condition  of  continuous  British  ownership,  im- 
posed temporarily  on  East  Indian  shipping.  The  Act, 
55  Geo.  III.,  c.  116,  having  declared  exemption  fi'om 
the  English  Eegistry  Acts,  in  favour  of  all  ships  built 
before  the  1st  January  1816,  in  ports  within  the  limits 
of  the  Company's  Charter,  and  the  Act,  3  &  4  Will. 
IV.,  c.  59,  having  restricted  that  exemption  to  ships 
continuously  British  owned,  the  Act,  3  &  4  Vict,  c.  56, 
in  a  more  liberal  policy,  repealed  the  restriction,  re- 
enacted  the  privileges  to  their  former  extent,  and  per- 
mitted the  Governor- General  in  Council  to  Confer 
privileges  of  equal  degree  on  ships  built  after  the 
l^t  Jamiary  1^1^,  2i^  ships  theretofore  built  or  then 
building.     The  provisions  requiring  continual  British 
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ownership  were  expressly  repealed  by  the  Act,  3  &  4        ^^-i^- 
Vict.,  c.  56.  The  intention  of  the  Legislature  was  to    Crawford 
exclude  that  provision  of  the  General  Eegistry  Act, 
and  to  give  power  to  the  Governor- General  in  Council, 
to  confer  analogous  privileges  on  ships  built  after  the 
1st  January  1816. 

Mr.  Wigram,  Q.C.,  and  Mr.  Forsyth,  for  the  Ee- 
spondent. 

It  is  a  general  rule,  that  the  Eegistry  and  ISTavigation 
Acts  must  be  construed  with  reference  to  the  maritime 
code  at  large.  The  argument  of  the  Appellant,  that 
you  are  to  look  to  the  3  &  4  Fec^.,  c.  56,  and  the  Act  of 
the  Legislative  Council  of  India,  No.  X.  of  1841,  alone, 
cannot  prevail.  These  Acts  are  in  ^;an  materia  with 
the  code,  being  applicable  to  the  same  subject.  The 
same  construction  was  put  upon  the  Legacy  Duty  Acts. 
In  the  matter  of  Cholmondeley  (a).  It  cannot  be  doubted, 
that  the  Eegistry  and  Navigation  Acts  extend  to  India, 
Strinyer  v.  Murray  (h).  The  Recovery  (<?),  though  it 
was  doubtful  at  one  time.  Wilson  v.  Marryat  (d). 
The  3  &  4  Vict.j  c.  oG,  sec.  3,  declares,  that  it  shall 
be  lawful  for  the  Governor- General  in  Council,  in 
India,  by  Proclamation,  to  declare  ships  built  within 
the  limits  of  the  Company's  Charter,  to  be  British 
ships,  for  the  purposes  of  trade,  within  the  limits  of 
the  Charter.  This  Act  of  Parliament,  however,  gave 
no  power  to  the  Governor- General  in  Council  to  abro- 
gate or  restrict  that  part  of  the  Eegistry  Laws  which 
disqualified  a  vessel  which  had  been  once  owned  by  a 
foreigner,  from  being  registered  as  a  British  ship.  It 
cannot  be  taken  as  a  repeal  of  the  former  Acts :  it  is 

(ff)  1  Crora.  &  Mee.  149.  (b)  2  Bar.  &  Aid.  248. 

(r)  6  Rob.  Acku.  Kep.  341,  346.  (rf)  1  Bos.  &  PiU.  430. 
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1846.  in  the  affirmative  only,  aud  cannot  be  a  repeal  of  those 
Acts,  unless  there  be  negative  words,  or  a  plain  con- 
trariety between  the  two  Acts.  Middletan  v.  Crofts  {a). 
There  is  no  indication  of  an  intention  in  the  3  &  4 
Vict.  J  c.  56,  to  repeal  the  6  Geo.  IV.,  c.  110,  and  3  &  4 
Will.  IV.,  c.  55,  which  required  continuous  ownership. 
In  Dore  v.  Grey  (b),  Mr.  Justice  Aslmrst  held  that 
the  bare  recital  of  a  Statute,  without  a  clause  of  repeal^ 
was  not  sufficient  to  repeal  the  positive  provisions  of  a 
former  Statute.  Even  if  this  vessel  had  been  a  London 
built  ship,  unless  she  had  been  continuously  owned  by 
British  subjects,  she  could  not  have  the  piivileges  of  a 
British  ship;  3  &  4  Will  IV.,  c.  5^,  sec.  84.  The 
words  in  the  Act,  3  &  4  Vict.^  c.  56,  being  owned,  is  to 
be  construed  by  the  general  Eegistry  Laws ;  and  by 
those  laws,  continuous  ownership  is  required,  to  entitle 
a  vessel  to  be  registered  as  a  British  ship.  There  i& 
another  objection,  this  vessel  has  been  sold  to  foreigners. 
By  the  general  Eegistry  and  Navigation  Laws,  a  ship 
that  has  been  sold  to  a  foreigner  is  henceforward  dis- 
qualified from  having  the  advantages  of  a  British  ship. 
The  Act  X.  of  1841,  according  to  its  just  interpreta- 
tion, does  not  authorise  the  registration  of  a  vessel  built 
previously  in  a  foreign  port,  by  and  for  a  foreigner. 

•  Mr.  Serjeant  Channel^  in  reply. 

The  rule  is,  in  construing  an  Act  of  Paiiiament,  to 
take  the  words  in  the  sense  the  Legislature  has  used 
them,  and  they  are  to  have  that  effect,  unless  the  con- 
struction of  those  words  is  either  by  the  preamble,  or 
by  the  context  of  the  words,  controlled  or  altered. 
There  can  be  no  doubt  here,  that  the  Legislature,  m 

(«)  2  Atk.  675,  S.  C.  Cas.  temp.  Hardw.  57, 
{b)  2  Term  Eep.  365. 
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using  the  words,  "being  owned,  in  the  3  &  4  Vict.^  c.  56,  1846 
meant  them  to  meet  such  a  case  as  the  present.  The 
words  "  which  shall  wholly  belong,"  "continue  wholly 
to  belong,"  and  which  imply  a  continuous  ownership, 
are  limited  in  their  application  to  the  immediate  con- 
text, viz.,  ships  condemned  either  as  prize  of  war,  or 
forfeited  for  a  breach  of  the  Slave  Trade  Abolition  Act. 

Lord  Brougham  : 
Their  Lordships  are  clearly  of  oiiinion,  that  the 
Judgment  of  the  Court  of  Bombaij  cannot  stand.  The 
construction  of  the  Act  must  be  taken  from  the  bare 
words  of  the  Act.  We  cannot  fish  out  what  possibly 
may  have  been  the  intention  of  the  Legislature  ;  we 
cannot  aid  the  Legislature's  defective  phrasing  of  the 
Statute ;  we  cannot  add,  and  mend,  and,  by  construc- 
tion, make  up  deficiencies  which  are  left  there.  If  the 
Legislature  did  intend  that  which  it  has  not  ex- 
pressed clearly;  much  more,  if  the  Legislature  in- 
tended something  very  different ;  if  the  Legislatui-e 
intended  something  pretty  nearly  the  opposite  of  what 
is  said,  it  is  not  for  Judges  to  invent  something  which 
they  do  not  meet  with  in  the  words  of  the  text  (aiding 
their  construction  of  the  text  always,  of  course,  by  the 
context) ;  it  is  not  for  them  so  to  supply  a  meaning, 
for,  in  reality,  it  would  be  supplying  it :  the  true  way 
in  these  cases  is,  to  take  the  words  as  the  Legislature 
have  given  them,  and  to  take  the  meaning  which  the 
words  given  naturally  imply,  unless  where  the  con- 
struction of  those  words  is,  either  by  the  preamble  or 
by  the  context  of  the  words  in  question,  controlled  or 
altered ;  and,  therefore,  if  any  other  meaning  was  in- 
tended than  that  which  the  words  purport  plainly  to 
import,  then  let  another  Act  supply  that  meaning,  and 
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supply  tlie  defect  in  the  previous  Act.  We  lean  very 
much  to  constniing  these  words  in  the  way  which  has 
been  pointed  out  by  the  learned  Serjeant  in  his  reply, 
that  these  words,  which  import  continuous  owTiership, 
are  limited  in  their  application  to  the  immediate  con- 
text, namely,  ships  condemned,  either  as  prize  of  war, 
or  forfeited  and  condemned  as  forfeited  for  a  breach  of 
the  Slave  Trade  Abolition  Act.  It  seems  to  us  to  be 
the  plain  and  obvious  construction  of  that  section,  and 
that  is  not  at  all  varied  by  the  8th  and  9th  sections, 
having  the  word  "  again"  added,  which  makes  a  most 
material  difference  in  its  natural  construction.  When 
the  words  are  merely  "  o^vned  by  British  subjects,"  can 
we  say  that  we  are  to  impart  into  that,  a  totally  different 
consideration,  and  make  it  as  if  it  had  been,  ''  then, 
and  up  to  that  time,  and  all  times,  continuously  owned 
by  British  subjects  ?"  Could  the  Legislature  mean  no 
such  thing  as  that  expressed  in  the  very  words  to  which 
we  have  been  referred ;  supposing  those  words  to  have 
the  largest  possible  construction  and  scope  that  they  can 
have,  and  not  to  be  limited  according  to  the  argument 
of  the  learned  Serjeant,  to  which  we  lean,  and  which  we 
think  is  a  very  tenable  one  ;  namely,  to  vessels  con- 
demned by  the  Admiralty  Coiu'ts  as  prizes,  or  forfeited 
under  the  Slave  Trade  Abolition  Act  ?  If  those  words 
are  confined  to  the  cases  of  prize  and  forfeitures,  under 
the  Abolition  Act,  cadit  questio,  because  then  there  is 
an  end  of  the  whole  argument  with  respect  to  con- 
tinuous ownership,  for  the  whole  argument  rests  eii- 
tii'ely  upon  those  words ;  but  if,  as  we,  for  the  present, 
assume  for  argument's  sake,  these  words  have  no  such 
limitation,  but  that,  instead  of  being  restricted  to  those 
cases,  are  perfectly  general,  and  do  not  apply  merely 
to  the  cases  of  prize  vessels  and  slave-trade  forfeited 
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A-essels,  supposing  them  to  be  so  general,  according  to  1846^ 
the  Respondent's  argument,  are  we  to  assume  that  Crawford 
those  words  were  added,  not  having  existed  before,  for  spooxer. 
the  express  purpose  of  making  what  ? — of  making 
"owned,"  or  rather  "belong  to"  (for  that  is  the 
expression  there),  qualified  still  further,  by  the  intro- 
duction of  another  requisite,  A^iz.,  that  they  should 
"always  have  so  belonged  to."  If  the  Legislature 
thought  it  necessary  to  add  these  words,  because  the 
words  "  belong  to,"  in  themselves,  were  not  suffi- 
cient, what  are  we  to  say,  then,  when  they  leave  out 
these  words  ?  We  cannot  get  over  that ;  they  leave  out 
the  words  in  the  case  in  question,  and  say,  "  owned 
by:"  then  if  "belong  to"  did  not  mean  continuous 
ownership,  the  addition  of  the  further  words,  "  which 
shall  always  have  belonged  to,"  we  say  "  owned  by," 
in  parity  of  reasoning,  does  not  mean  continuous 
ownership  ;  but  when  those  new  words,  adding  an  addi- 
tional condition,  are  taken  into  the  account,  the  words 
"  0"\\Tied  b)',"  must  be  confined  to  the  present  meaning, 
viz.,  owned  by,  at  the  time  of  the  registration. 

It  appears  to  their  Lordships,  therefore,  that  this  is 
a  case,  free  from  all  reasonable  doubt,  and  that  they 
must  construe  the  words  of  the  Act,  as  they  find  them. 
There  is  no  difference  between  the  words  of  the  Act 
and  the  Proclamation :  we  must  take  them  together ; 
and  taking  them  so,  we  are  of  opinion  that  this  judg- 
ment cannot  stand.  It  was  a  judgment  upon  a  special 
case ;  the  judgment  states  the  facts,  in  the  nature  of  a 
special  verdict,  and  this  is  in  the  nature  of  a  Writ  of 
Error,  upon  that  special  verdict,  though  it  only  pur- 
ports to  be  upon  a  special  case.  We  reverse  the  Judg- 
ment of  the  Court  below,  and  give  Judgment  for  the 
Plaintiff,  with  nominal  damages. 
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His  Majesty's  Attorney-General,  \ 

at  the  relation  of  George  West-  >  Informant, 
COTT       -        -        -        -        -        - ) 

William  Douglas  Brodie,  and  others   Defendants* 

On  Appeal  from  the  Supreme  Court  at  Madras, 
Heard  ex  parte, 

loth  Dec.     JL  he  questions  raised  by  this  Appeal  were,  first^  whe- 

'^^'^^-       ther  the  Supreme  Court  at  Madras  had  an  equitable 

The  Supreme  jurisdiction,  similar  to  that  exercised  by  the  Court  of 

Madras  (es-    Chancery  in  England,    over   charities ;  and,  secondly, 

tabiished  by    ^r^ether  the  Advocate-General,    at  Madras,  had  au- 

tne  Madras  '  ' 

Charter  of  thority  to  appear  on  behalf  of  the  Crown,  and  pro- 
eqiiitabie  ^^  secute  an  information,  filed  for  the  administration  of 
jurisdiction,    f^^^jg  dedicated  to  charitable  pui'poses. 

similar  to,  •'•■'• 

and  corre-  Thesc  qucstious  arose  under  the  following  circum- 

spondinff  , 

\rith,  the        stances : — 

equitable  Peter  Uscan,  an  Armenian  merchant,  and  inhabitant 

jurisdiction  '  ^  ' 

exercised  by  of  3fadras,  by  his  Will,  bearing  date  the  19  th  day  of 

Chancery  in  January  1750,  bequeathed  the  sum  of  \^^^^  pagodas, 

fvrar  cha'ri-  ^  trust,  to  pay  out  of  the  interest  of  such  principal 

ties.  sum,  sufficient  to  keep  in  repair  a  bridere  and  stairs, 

By  the  53  '  r  r  o  7 

Qeo.  III.,  c.  .  .  ,  .  ^      ,^  , 

1 55,  sec.  HI,       *  Present :  MemlDers  of  the  Judicial  Committee, — LordBrougnam, 

the  Advocate-  LQj,(i  Langclale,  the  Eight  Hon.  Dr.  Lushington,  and  the  Right 

entitled  to  Hon.  T.  Pemherton  Leigh. 

appear  and  Privy  Councillors, — Assessors, — Sir  E.  H.  East,Bart.,  and  Sir  E. 

represent  the  r          Knt. 

Crown,  m  -^      ' 

informations 

for  the  administration  of  charitable  funds. 
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which  he  had  built  upon  the  river  at  St.  Thomas's  ^^^ 
mount.  By  a  codicil,  the  testator  enlarged  the  be-  Att-Gex, 
quest  to  1,200  pagodas.  The  testator  died  in  the  year 
1756.  On  the  8th  of  January  1805,  an  information 
was  filed  "  by  His  Majesty's  Attorney- General,  at  and 
by  the  relation  of  George  Westcott,  Esq.,  and  others," 
in  the  Supreme  Coiu-t  of  Madras^  against  William 
Douglas  Brodie,  Alexander  CockhurUj  and  Joseph  Baker, 
the  trustees  in  whom  the  sum  was  then  vested,  pray- 
ing that  the  tmsts  of  the  Will  might  be  settled  and 
established,  and  the  above  charitable  bequest  car- 
ried into  execution.  This  information  was  signed  as 
follows : — ■"  For  His  Majesty's  Attorney-General,  Alex- 
ander Anstrutherj^  who  was  the  then  Advocate-Gene- 
ral, at  Madras.  The  usual  proceedings  having  taken 
place  in  the  cause,  the  Supreme  Court,  by  a  decree 
made  in  1805,  refeiTed  it  to  the  master,  to  take  an 
account  and  for  appointment  of  trustees.  The  master 
made  his  report,  which  was  confirmed.  Yarious  orders 
were  made  in  the  suit,  by  the  Court,  at  the  instance  of 
the  Advocate-General,  between  that  year  and  the  year 
1817.  From  the  year  1817  down  to  the  year  1843  no 
proceedings  wei'e  taken  in  the  suit. 

On  the  28th  of  July  1843,  a  petition  was  presented ^ 
entitled  in  the  cause,  by  the  Eev.  Antonio  de  Rozario 
Cardozo^  the  vicar  of  St.  Thomas'' s  mount,  a  stranger 
to  the  suit,  in  which  he  stated  that  all  the  trustees  were 
either  dead  or  had  left  India  ;  that  he  had  expended 
A-arious  sums  of  money  in  repaiiing  the  said  stall's ; 
that  they  were  still  out  of  rq^air ;  and  the  petitioner 
prayed,  that  he  might  be  paid,  out  of  the  trust-funds, 
the  sums  expended  for  the  repairs,  and  that  the  money 
might  be  invested  in  Government  securities,  and  the 
intei'est  paid  to  the  petitioner,  to  be  applied  by  him, 
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1846.       in   jmfj   about   repairing  and   keeping  in   repair  the 
Att-(ten.    steps. 

Upon  this  petition  coming  before  the  Court,  on  the 
28th  of  July  1843,  George  Norton,  Esq.,  in  his  capa- 
city of  Advocate- General  of  ^hcdras,  informed  the 
Court,  that  he  had  received  no  notice  of  the  petition  or 
motion,  then  before  the  Court,  and  entitled  in  the  cause, 
and  claimed,  on  the  part  of  Her  Majesty's  Attorney- 
General,  a  right  to  appear,  and  be  heard  in  opposition 
to  such  motion,  in  case  he  should  deem  it  expedient ; 
but  the  Supreme  Court  ruled,  that  he  had  no  right  in 
his  character  of  Advocate- General,  to  such  notice,  or 
to  be  heard  in  respect  of  such  motion. 

On  the  7th  of  August  1843,  a  further  motion  was 
made  on  behalf  of  the  petitioner,  when  the  Advocate- 
General  again  claimed  the  right  to  be  heard,  but  the 
Supreme  Court  refused  to  hear  him,  and  made  the 
order  upon  the  motion  of  the  jDctitioner. 

The  Advocate-General,  on  the  2nd  of  October  1843, 
on  behalf  of  Her  Majesty,  moved  the  Supreme  Court 
upon  notice,  that  the  order  of  the  7th  of  August  1843 
might  be  set  aside  for  irregularity ;  first,  because  the 
petitioner  had  no  right  or  interest  in  the  suit,  or  in  the 
funds  standing  to  the  credit  thereof  ;  second,  because 
the  prayer  of  the  petition  was  moved  for  without  any 
notice  having  been  served  on  the  Advocate-General ; 
and  third,  because  (ha\ang  reference  to  the  state  of  the 
suit)  any  fui'ther  proceedings  in  the  same,  must  and 
ought  to  originate  on  behalf  of  the  Crown,  and  at  the 
suit,  or  on  the  motion,  of  the  Advocate-General. 

The  Supreme  Court,  upon  this  motion,  determined 
that  the  Appellant  had  no  right,  as  Advocate- General, 
to  appear  or  to  be  heard,  and  refused  the  motion. 
The  grounds  on  which   the  Court  decided,  that  the 
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Atlvocate-General  had  no  right  to  appear  were,  first,  1846. 
that  the  right  of  the  Advocate-General  to  represent  Att.-Ge:^. 
the  Crown,  under  the  Statute,  53  Geo.  III.,  c.  155, 
sec.  Ill,  was  confined  to  matters  involving  pecuniary 
interests,  and  did  not  embrace  those  functions  which 
the  Attorney- General  discharges  for  the  purpose  of 
enforcing  the  prerogatives  belonging  to  the  Sovereign, 
as  pare7is  pair  ice  ;  and  secondly,  that  if  the  Statute 
could  be  construed  as  conferring  powers  to  act  on  be- 
half of  the  Crown,  in  the  superintendence  of  charities, 
there  existed  in  India  no  jmisdiction  to  which  such 
powers  could  be  made  to  attach. 

The  Advocate-General  petitioned  for  leave  to  ap- 
peal to  Her  Majesty  in  Council,  which  the  Court 
granted.  jS'o  one  appearing  in  support  of  the  order 
of  the  Supreme  Coiu't,  the   appeal  was  heard  ex  parte. 

The  Attorney-General  (Sir  John  Jervis)  appeared 
for  the  Crown,  and  said  that  the  Crown  was  in 
favoui-  of  the  appeal,  but  offered  no  argument. 

Mr.  Wigrarri^  Q,C.,  (with  whom  was  Mr.  E.  J. 
Lloyd y  and  Mr.  Edmund  F.  Aloore,)  for  the 
Advocate-  General . 

The  grounds  upon  which  the  Supreme  Court  refused 
to  hear  the  Advocate- General,  were,  Jirst,  that  that 
Court  had  no  jurisdiction,  in  matters  of  charity  ;  and, 
seco7idIi/,  that  if  there  was  jurisdiction  in  the  Court, 
yet  that  the  Advocate-General  had  no  right  to  repre- 
sent the  public.  Neither  of  these  propositions  can 
be  maintained. 

I.  The  Supreme  Court  has  jurisdiction  in  matters  of 
charity. — [Lord  Brouf/ham  :  There  can  be  no  question, 
that  the  Supreme  Court  has  jurisdiction  over  chaiities ; 

YOL.   IV.  Y 
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1846.       "we  are  surprised  that  there  could  be  any  doubt,  after 
Att.-Gen.     we  decided  that  fact,  in  the  case  of  the  Mayor  of  Lyons 
V.  The  East  India  Company  [aj]. — -Yes,  and  in  Milfurd 
V.  Reynolds  (b),  Lord  Lyndhurst  expressly  recognized 
that  decision  :  he  said,   "  I  understand  from  the  Acts 
of  Parliament  (13  Geo,  III.,  c.    G3,  and  21  Geo.  III., 
c.  70),  by  which  the   Supreme  Court  of  Calcutta  was 
founded,  and  from  the  case  of  the  3Iayor  of  Lyons  v. 
The  East  India  Company ,  that  the  Supreme  Court  of 
Calcutta  exercises  an  equitable  jurisdiction  similar  to, 
and  corresponding  with,  the  equitable  jurisdiction  of 
this  Court,  in  matters  of  charity."     Ey  the  Charter  of 
Madras^  of  1800,  the  Supreme  Court  is  constituted  a 
Court  of  Equity,  to  have  anequitable  jurisdiction,  with 
the  same  power  and  authority  to  administer  justice,  in 
a  summary  manner,  according,  or  as  near  as  may  be, 
to  the  rules   and  proceedings  of  the   High  Court  of 
Chancery  in  Great  Britain.     It  must  be  taken  as  a 
Court  of  Equity,  in  the  largest  sense.     There  is  no  dif- 
ference between  the  Charters  of  3Iadras  and  Calcutta 
in  respect  of  their  equitable  jurisdiction.     If  the  Court 
below   meant   that   the   Supreme   Court   of   Madras, 
although  a  Court  of  Equity,  had  not  the  same  powers 
in  respect  of  the  administration  of  charities,  as  belong 
to  the  Court  of  Chancery  in  England,  it  was  quite 
wrong.     It  might  be,  that  the  Supreme  Coiu't  had  not 
that  peculiar  jurisdiction  which  the  Lord  Chancellor, 
in  his  discretion,  exercises  for  the  Sovereign,  indivi- 
dually, under  the  sign-manual.     That  question,  how- 
ever, cannot  arise  here.     The  Chief  Justice  thought 
that  the  Equity  side  of  the  Exchequer,  previous  to  the 
abolition  of  that  Court  and  its  transfer,  had  no  original 
jurisdiction  in  matters  of  charity.     This  was  quite  a 
(«)  1  Moore's  Ind.  App.  Cases,  175.  {b)  1  PhiUips,  193. 
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mistake,  as  is  plainly  shown  from  the  cases  of  The  i®**^- 
Attorney-General  v.  Holland  [a\  and  The  Attorney-  Att.-Gex. 
(Jeneral  v.  Molland  (b). — [Lord  Langdale  :  That  point 
is  clear.  What  however  was  the  nature  of  the  jiuisdic- 
tion  of  the  Court  of  Chancery,  in  matters  of  charity, 
prior  to  the  Statute,  43  Eliz.^  c.  4  ?]  It  is  mentioned 
by  Lord  Commissioner  Jekyl,  in  Eyre  v.  Countess  of 
Shaftshmj  (c),  "  that  the  right,  which  the  King  has, 
as  pater  imtrios^  to  take  care  of  his  subjects  in  cases  of 
charities,  &c.,  falls  under  the  direction  of  the  Court  of 
Chancery."  It  is  part  of  the  general  equitable  juris- 
diction. There  is  nothing  peculiar  at  all  in  the  cir- 
cumstances of  this  particular  fund  being  a  charity  ;  it 
is  a  trust,  and  it  was  in  that  light  only  that  the  Court 
was  called  upon  to  execute  it. — [Lord  Langdale  :  The 
question  then  is,  whether  there  is  a  law-officer  in  India^ 
properly  constituted  to  represent  the  Crown.] — The 
Advocate-Grcneral  is  competent  to  represent  the  public, 
by  virtue  of  his  position  as  principal  law-officer  of  the 
Government,  as  also  by  the  Statute,  53  Geo.  III., 
c.  155,  s.  Ill,  which  authorizes  the  Advocate-General 
to  exhibit,  in  the  Supreme  Court,  any  information,  or 
informations,  in  the  nature  of  an  action  or  actions  at 
law,  or  of  a  bill  or  bills  in  Equity,  for,  or  in  respect 
of,  any  matter,  cause,  or  thing,  whatsoever,  as  fully 
and  effectually,  to  all  intents  and  purposes,  as  His 
Majesty's  Attorney-General,  for  the  time  being,  is,  by 
law,  authorized  to  exhibit  any  such  information  or 
informations  in  any  of  His  Majesty's  Courts  of  Equity 
in  this  country.  The  Court  below  restricts  the  right 
of  the  Advocate-General,  by  coufiuing  his  right  to 
represent  the  Crown,  to  matters  involving  pecuniary 
interests  only.  This  is  a  limited  interpretation,  and 
(-7)  2  You.  &  Col.  683.      ih)  1  Younge.  562.      {,-)  2  P.  Will.  11. 
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1846.  contrary  to  the  rule,  which  has  always  been,  to  con- 
Att.-Gten.  striie  remedial  acts,  like  the  present,  largely  and  not  re- 
strictively.  Evans  v.  Jones  {a).  The  King  v.  Pierce  (b). 
In  The  Corporation  of  Ludlow  v.  Greenhouse  {c)^  Lord 
Redesdale  explained  the  origin  of  the  Attorney- General 
being  a  party  to  charity  cases,  in  these  words  :  "  Now, 
why  was  the  Attorney- General  a  party  before  this  Act 
(52  Geo.  Hi.,  c.  101)  passed,  in  informations  filed  for 
the  purpose  of  carrying  into  execution  any  charitable 
purpose,  or  remedying  any  abuse  which  might  exist 
with  respect  to  the  application  of  funds  given  for  the 
purposes  of  charity  ?  The  ground  stated  in  all  the 
books  is  this,  that  the  King  is  to  be  considered  as  the 
parens  p>atrice,  that  he  is  the  protector  of  every  part  of 
his  subjects,  and  that,  therefore,  it  is  the  duty  of  his 
officer,  the  Attorney-General,  to  see  that  justice  is 
done  to  every  part  of  those  subjects."  Again,  Sir 
Anthony  Hart,  in  The  Attorney -General  v.  Mayor  of 
Galway  (d),  expresses  his  opinion  that  "  it  is  the  privi- 
lege of  the  Attorney- General,  acting  on  behalf  of  the 
public,  to  come  into  a  Court  of  Equity,  even  for  a  legal 
matter.'"  The  Advocate-General,  as  the  principal 
law-officer,  was  originally  a  party  to  the  suit. 

It  is  a  fallacy  to  view  the  Crown  as  the  present 
parens  patrice  in  India.  The  delegated  Government, 
the  East  India  Company,  is  ji;«re«-s  2)atriie.  By  the 
present  Charter,  3  &  4  Will.  TV.,  c.  85,  the  entire 
Government  of  India  is,  down  to  the  year  1854,  placed 
under  the  direction  of  the  East  India  Company,  sub- 
ject to  the  Board  of  Control.  They  are  lessees  under 
the  Crown,  of  the  Government  of  India,  during  the 
term  of  the  Charter,  and  stand,  for  the  period  of  the 

(a)  9  Bing.  316.  {b)  3  Man.  &  Sel.  65-6. 

(c)  1  BH   New.  Kep.,  48.  {d)  1  MoUoy,  103. 
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lease,  iu  tlie  place  of  the  Crown,  as  parens  patricc.  i^-^^- 
There  can  be  no  doubt  that  the  East  India  Com[)uny  Att.-Gex. 
is  the  Soverei";n  rulhiij:  power.  The  Nahoh  of  tlic  ^^  ''• 
Carnatic  y.  The  East  India  Couipaiitj  [a).  Gibson  v. 
The  East  India  Company  (b).  The  East  India  Company 
talvc  tlie  privileges,  with  the  corresponding  duty,  of 
guarding  and  protecting  the  public  rights  by  their  law- 
officer,  who  is  as  much  a  public  officer,  as  the  Attor- 
ney-General of  England. — [Dr.  Lushington  :  Tlie  only 
difficulty  is  this — suppose  the  Crown  and  the  East 
India  CV^mpany  to  have  adverse  interests  ?]— Xo  such 
case  could  occur.  Under  the  Charter,  the  East  India 
Company  can  have  no  right  in  anything,  except  as 
trustees  for  the  Crown.  It  would  be  similar  to  the  case 
of  Dijke  V.  Walford  (c),  which  lately  occurred  here. 
The  question  there  was,  to  whom  letters  of  adminis- 
tration to  an  intestate  bastard,  leaving  goods  in  the 
Duchy  of  Lancaster^  should  be  granted ;  whether  to 
the  Appellant,  as  Her  Majesty's  Procurator-General, 
on  behalf  of  the  Solicitor  for  the  affairs  of  Her  Majesty's 
Treasury,  Her  Majesty's  nominee,  as  having  devolved 
to  Iler  Majesty,  in  right  of  her  royal  prerogative  ;  or 
to  the  Eespondent,  the  Solicitor  for  the  affairs  of  Her 
Majesty's  Duchy  of  Lancaster^  as  having  devolved  to 
Her  Majesty,  in  right  of  her  Duchy  and  County  Pala- 
tine of  Lancaster^  as  the  nominee  and  for  the  use  of 
Her  Majesty.  The  law  officers  of  the  Crown  appeared 
for  the  Appellant,  and  the  Attorney-General  of  the 
I')uchy  of  Lancaster  for  the  Ivcspondent.  So  it  is,  in 
this  country  :  the  Attorney-General,  in  all  cases  con- 
cerning property  in  ladia^  appears  and  acts  for  the 
Crown.   The  Major  of  Djons  v.  The  East  India  Coni- 

{a)  2  Ves.  Jan.  56.  {h)  b  Bing.  N.C.  27:5. 

((•)  8th  Dec.  1816. 
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1S46.  panjj.  Milford  v.  Reynolds.  We  submit  that  the 
judgmciit  of  the  Court  below  was  erroneous;  that  the 
Court  had  jurisdiction,  which,  indeed,  it  originally 
cxerciscdj  by  making  the  order ;  and  that  the  Advo- 
cate-General, representing  the  Government,  had  a  right 
to  be  heard.  We  should  not  have  objected  to  the  order, 
if  the  Advocate-General  had  been  a  party  to  it.  There 
is,  however,  a  technical  difficulty  in  this  case :  the  in- 
formation was  filed  in  the  name  of  the  Attorney- 
General,  and  not  of  the  Advocate-General ;  we  submit, 
however,  that  it  must  be  taken  as  if  filed  by  the 
Advocate-General. — [Mr.  Pcnihertoji  Leigh  :  The 
Advocate- General  might  have  filed  the  information, 
under  the  powers  of  the  Act,  53  Geo.  III.,  c.  155.] — 
In  criminal  cases,  the  prosecutions,  when  the  Advo- 
cate-General takes  proceedings,  arc  in  the  name  of  the 
Queen.  The  Queen  v.  Edidjee  Bijramjce  (a).  The 
Queen  v.  Alloo  Paroo  (h),  but  they  are  always  con- 
ducted by  the  Advocate- General,  who  exercises 
the  same  ofiice  in  criminal  trials,  as  the  Attorney- 
General  does. — [Lord  Brour/ham:  Does  the  Advo- 
cate-General enter  a  nolle  proserjuil!^ — Yes,  and  he 
controls  the  proceedings  as  he  pleases. 
Lord  Langdale  : 

There  are,  no  doubt,  very  curious  and  interesting 
matters  which  might  be  inquired  into  in  this  case  ;  but 
if  we  are  to  investigate  every  curious  point,  which  was 
not  necessary  for  the  purpose  of  a  decision  of  the  case, 
it  would  lead  to  a  great  deal  of  needless  discussion. 
We  apprehend  there  is  no  doubt  that  a  jurisdiction  over 
charitable  trusts  of  this  kind  was  exercised  by  the 
Court  of  Chancery,  in  this  country,  at  the  date  of  this 
Charter.     The  Court  of  Chancery  has  now,  as  it  had 

{a)  3  Moore's  Ind.  App.  Cases,  468.  (^}  I^-  -188. 
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then,  jin-Isdictiou,  to  take  care  that  those  chanties  are 
duly  executed. 

That  being  the  case,  then  comes  the  Charter,  giving 
to  the  Supreme  Court  at  Madras ^  the  same  jurisdiction 
as  the  Court  of  Chancery  had  here.     The  whole  of  the 
difficulty  which  has  been  raised  in  this  case  is  upon  a 
supposition,  on  the  part  of  the  Court  in  India,  that  the 
Court  of  Chancery  had  not  jurisdiction.     It  is  most 
singular,  certainly,  that  the  Supreme  Court  at  3Iadras 
should  have  come  to  the  conclusion,  that  they   could 
not  hear  the  Advocate-General,  and  yet  that  they  could 
make  an  order,  in  the  case.     Their  Lordships  have  no 
doubt  that  the  Court  of  Chancery  here  would  have 
had  jurisdiction,  if  the  matter  had  arisen  here,  and  that 
the  Court  in  India  had  jurisdiction,  the  matter  origin- 
ating there.     In  this  particular  case,  its  jurisdiction  haa 
been  already  exercised.     It  does  not  seem  to  be  very 
material  to  consider,  whether  it  has  been  exercised 
with  perfect  regularity,  or  not.     Upon  an  application 
in  the  name  of  the  Attorney-General,  the  trustees  were 
ordered  to  attend,   and  did   attend,   and   the  money 
which  accrued  to  them  was  brought  into  Court,  and 
lodged  in  Court,  and  dealt  with  by  the  Court.     That 
having  been  done,  all  matters  of  account,  on  the  part 
of  the  trustees,  have  been  executed.     And  the  Court, 
by  those  proceedings,  had  become  itself  a  trustee  ;  and 
the  question  is,  how  that  trust  should  be  best  executed. 
The  relators  are  gone,  they  may  be  supposed  to  be 
dead,  and  the  trustees  may  be  taken  to  be  dead.     The 
Court  is  the  trustee ;  and  the  question  is,  upon  whose 
application,  or  in  what  form  and  manner,  the  trust  is 
to  be  executed. 

What  has  happened  here,  is,  that  a  private  individual 
oomes  into  Court,  and  desires  that  this  fund  may  be 
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18-18.  applied  hi  a  pavtifiilnr  way,  wliioh  he  says  is  the  proper 
An.  Gex.  way.  Tlie  qiiostiou  is,  not  whether  tliat  is  the  proper 
iivaniier  of  proc  coding,  but  wliether  lie  has  a  locus  standi 
m  the  Court.  Then  arises  the  question,  whether  the 
Advoeate-General  ought  to  he  heard. 

!N^ow  it  appears  to  us,  if  we  are  to  rely  upon  the 
Statute  alone,  the  words  of  the  enactment  are  quite 
sufficient,  and  the  effect  of  them  is  not  abridged  by 
the  statement  of  the 'particular  purpose,  which  is  set 
forth  in  the  preamble. 

There  is  an  end  of  the  matter.  That  is  the  whole 
case.  The  question  is,  whether  this  order  has  been 
properly  made,  after  the  refusal  to  hear,  perhaps,  the 
onl}'  person  whose  duty  it  was  to  see  that  the  C'ourt 
was  duly  informed  of  those  circumstances,  which  it  was 
important  for  the  Court  to  attend  to.  It  does  appear 
to  us,  that  that  was  an  irregular  course  of  proceeding. 
It  is  now  stated  on  behalf  of  the  Advocate- General,  that 
if  he  had  been  present  he  would  not  have  objected  to 
the  order.  The  order  fails  only  on  account  of  this 
irregularity.  Therefore,  we  think  it  might  be  very 
well  stated,  that  this  appeal  should  be  allowed,  without 
prejudice  to  the  like  order  being  made,  upon  hearing 
the  Advocate-General. 
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JosiAH  Patrick  Wise         -         -     Appellant,, 

AND 

KiSHENKOOMAR    BoUS    and     SlIEEE-    )    „  7      ,    * 

CHUXDER    GhOSE-  -  -        -  )    ^"^^O"*"''-* 

On  Appeal  from  the  Sadder  Dewannij  Adawlut  at 
Calcutta. 

Heard  ex  parte. 

JLhIS  suit  was  brought  by  one  Mimeeyam  Dcy  Sircar,^ 
wliose  interest  was  afterwards  represented  by  the  Appel-         Feb. 
lant,  against  the  Respondents,  to  recover  arrears  of  rent,      ^Jftli^ 
amounting  to  S.  Rs.  14,969.  12a.  and  2g.,  due  on  a  To  an  action 
sub-lease  of  an  eight  annas  share,  in  certain  property  of  arrears  6f 
included  in  the  pergunnas   Byhontspoor^   Mehar,   and  to^he^^^ 
situate  in  the  District  of  Dacca.     The  defence  to  the  Plaintiff, 
action  was,  that  the  sub-lease  was  only  part  of  other  sub-lease  of  a 
transactions,  relating  to  a  loan  of  money,  and  that  the  Defondan/^^ 
claim  was  affected  by  usury,  and  was  void,  under  the  pleaded,  that 
8th  and  9th  sections  of  Ben.  Reg.  XV.  of  1793.  was  part 

*  Present :  Members  of  the  Judicial  Committee, — Lord  Langdale,   transaction 

LordCanipl)oll,  tlieRightllon.  Dr.Lushiug-ton,  and  theEightHon.   ^i'  the 

T.  Pemberton  Leigli.  P^P<^^^  f 

.      ^  securmw  to 

Privy  Councillors, — Assessors, — Sir  A.  Johnston,  Knt.,  and  Sir   the  PlamtiiF 
E.  Ryan,  Knt.  an  illegal 

interest 
upon  the  loan,  and  was  void,  under  Reg.  XV.  of  1793.     The  Courts  in 
Jmlia  held,  that  it  was  an  usurious  transaction,  and  dismissed  the  action. 
Upon  appeal,  this  decision  was  confirmed  by  the  Judicial  Committee  of 
the  Privy  Council. 

No  a}>pearance  having  been  entered  by  the  Respondents,  to  an  appeal 
from  India,  and  the  Appellant's  case  being  ready  to  lodge  for  hearino-, 
their  Lordshi])s,  upon  the  application  of  the  Appellant,  made  an  order, 
that  the  Respondents  should  be  seiwed  with  notice,  that  unless  they 
brought  in  their  case  without  delay,  the  appeal  would  be  heard  ex  parte ; 
giving  the  Appellant  liberty  to  proceed  in  the  Court  below,  to  render 
such  service  etfectual ;  and  the  Court  was  ordered  to  certify  to  the 
Judicial  Committee,  what  had  been  done  with  respect  to  the  same. 
VOL.    IV.  Z 
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1847.  The  suit  arose  under  tlic  following  circumstances  : — ■ 

Wise  In  the  year  1831,  Kishenkoomar  Bous,  Zemindar  of 

KisHENKoo-  p(^^'ff^^^^'^(f'  Bykontspoor,  being  in  arrears  for  Government 
yuB.  Bors.  revenue,  applied  to  the  Appellant,  for  the  loan  of  S. 
Es.  20,000,  to  be  paid  off  in  the  course  of  six  years. 
The  Appellant  consented  to  advance  him  that  amount, 
upon  having  the  repayment  thereof  properly  secured 
to  him.  The  negociation  was  conducted  on  behalf  of 
the  Appellant,  by  Muneeram  Dey  Sircar,  the  Gomastah 
or  manager  of  the  Appellant,  and  it  was  ultimately 
agreed  that  the  loan  should  be  made,  and  that  the 
securities  to  be  given  for  the  repayment  thereof,  with 
interest,  should  be  the  personal  bond  of  Kishenkoomar 
Bous,  and  a  lease  of  his  Zemindary,  to  be  made  to 
Muneeram  Dey  Sircar,  accompanied  by  an  order  from 
Kishenkoomar  Bous,  whereby  Kishenkoomar  Bous 
should  direct  3Iuneeram  Dey  Sircar  to  pay  to  the  Ap- 
pellant, principal  and  interest  out  of  the  proprietary 
allowance  or  profit  rent,  at  certain  times,  which  were 
agreed  on.  In  pursuance  of  the  agreement,  the  Appel- 
lant, on  the  29th  of  May  1831,  lent  to  the  E-espondent, 
S.  Es.  20,000,  and  the  Eespondent  gave  his  bond  to 
the  Appellant,  whereby  he  became  bound  to  repay 
that  sum,  with  interest,  after  the  rate  of  one  per  cent. 
per  month,  by  the  month  of  March  1837. 

At  the  same  time,  in  pursuance  of  the  same  agree- 
ment, Kishenkoomar  Bous  executed  a  lease  of  his 
lands  and  Zemindary,  to  Muneeram  Dey  Sircar.  This 
lease,  after  describing  the  property  demised,  pro- 
ceeded as  follows  :  "  Eight  annas  share  of  this  estate 
is  my  own,  the  Government  assessment  of  which  is  Es. 
6,117.  9a.  and  5g.  This  share,  apart  from  talookdars, 
according  to  a  separate  paper  signed  by  you,  I  have 
leased  to  you,  for  a  term  of  six  years,  or  from  1238 
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B.  S.  to  1243  B.  S.  The  Mofussil  collections  of  the  18^7- 
said  share  amount  to  Es.  14,933. 11a.  and  2c.  annually,  Wise 
according  to  a  separate  paper.  Deducting  from  this  y  ^'\ 
sum  the  Mofussil  collection  expenses,  amounting  yearly  mab  Bous. 
to  Rs.  1,160.  13a.  lOg.  and  2c.,  the  fees  of  the  lease, 
amounting  to  Rs.  1,200,  the  expenses  of  the  collections 
made  by  the  proprietor,  the  wages  of  attornics,  &c., 
the  expenses  attendant  on  the  payment  of  the  Govern- 
ment assessment,  amounting  to  Rs.  300,  and  the  Go- 
vernment assessment,  amounting  to  Rs.  6,117.  9a.  5g., 
making  a  total  of  Rs.  8,778.  6a.  15g.,  and  2c.,  the 
balance,  viz.  S.  Rs.  6,155.  4a.  and  5g.,  are  due  to  me 
as  proprietary  allowance.  This  sum  you  shall  pay  me 
in  conformity  to  the  instalments  detailed  below,  year 
after  year,  and  instalment  after  instalment ;  you  shall 
pay  the  Government  assessment  into  the  collectorate, 
year  after  year,  according  to  the  instalments  fixed  by 
Government.  The  profits  and  losses  of  the  lease  are 
yours,  I  have  nothing  to  do  with  them ;  and  you  shall 
give  me  a  copy  of  the  Mofussil  collection  papers  in  the 
year  your  lease  expires,  and  then  give  up  the  lease." 
And  then  there  followed  a  detailed  list,  making  a  total 
of  Rs.  6,155.  4a.  5g. 

This  lease  was  accompanied  by  a  deed  of  possession, 
and,  as  agreed  upon,  it  was  also  accompanied  by  an 
order  for  transfer  of  payment,  both  of  which  instru- 
ments were  given  by  the  Respondent,  Kishenkoomar 
Bous,  to  3Iimeeram  Deij  Sircar.  The  latter  instru- 
ment was  as  follows:  "  Having  leased  to  you  the  said 
property,  which  is  my  estate,  for  a  term  of  six  years, 
from  1238  B.  S.  to  1243  B.  S.,  I  hereby  authorize  you 
to  pay  the  sum  due  to  me  for  allowance  to  Mr.  Wise's 
banker,  residing  in  the  city  of  Dacca,  from  whom  I 
borrowed  Rs.   20,000,   and  executed  a  bond  for  the 
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same.  This  sum,  with  the  interest,  amounts  to  Es. 
27,438.  2a.  5g.  and  2c.,  for  the  period,  and  I  have 
made  it  over  to  you — you  shall  jiay  it  year  after  year, 
from  the  amount  of  allowance  due  to  me  for  the  said 
property,  until  the  expiration  of  the  above-mentioned 
term,  according  to  the  detail  below ;  and  you  shall  take 
from  him,  and  give  me,  the  said  banker's  receipts,  for 
which  you  will  receive  acknowledgments,  and  after 
paying  the  whole  of  the  amount  made  over  to  you,  you 
shall  release  my  bond,  and  produce  it  to  me." 

Muneeram  Dey  Sircar  was  let  into  possession,  and 
remained  in  such  possession  for  about  eight  months, 
during  which  period  he  improved  the  property  by  care 
and  management ;  so  that  the  3Iofiissil  collections 
became  considerably  increased  in  value. 

On  the  15th  of  Janaary  1832,  a  sub-lease  of  the 
premises  was  made  by  Muneeram  Dey  Sircar  to  Sheeb- 
chunder  Ghose,  and  a  counterpart  of  such  sub-lease 
was  signed  and  given  by  Sheehchunder  Ghose  to 
Muneeram  Dey  Sircar,  which,  after  describing  the 
property,  was,  in  its  material  particulars,  in  the  fol- 
lowing words  :  "  Having  made  an  application  to  you 
for  sub-lease,  on  the  terms  of  j^our  lease,  I  have  taken 
a  sub-lease  of  the  said  share  from  you,  on  the  security 
of  the  proprietor  of  the  laud,  Kishenkoomar  Bous,  for 
a  term  of  six  years,  form  1238  B.  S.  to  1243  B.  S.  :  the 
Mofussil  collections  of  the  said  share,  inclusive  of  the 
excess  to  which  I  have  agreed,  amount  to  Rs.  15,783  . 
11a.  and  2c.  Deducting  from  this  sum  the  expenses 
of  Mofussil  collections,  amounting  yearly  to  Es.  1.160. 
31a.  lOg.  and  2c.,  the  expenses  of  the  collections  made 
by  the  proprietor  of  the  land,  the  wages  of  attornies, 
&c.,  and  other  expenses  attendant  on  the  payment  of 
the  Government  assessment,  amounting  to  Es.  300,  the 
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Government  assessment,  amounting  to  Es.  6,117.  9a.        i^^'^- 
and  5g.,  and  the  allowance  of  the  proprietor  of  the       Wise 
land,  amounting  to  Es.  1,0-55.  4a.  and  5g.  per  annum,  kishexkoo- 
making  a  total  of  Es.  8,663.  11a.  and  2c.,  the  balance,    ^-^^^  l^^^'s- 
viz.  Es.  7,150,  which  is  due  to  you,  I  will  pay  to  you 
according  to  the  detail  below,  year  after  year,   and 
month  after  month,  to  the  end  of  the  sub-lease.     I  will 
pay  the  Government  assessment  for  the  term  of  my 
sub-lease,  according  to  the  instalments  fixed  by  the 
Government,    instalment    after   instalment,    into   the 
district  collectorates.     I  will  pay  yearly  the  allowance 
of  the  proprietor  of  the  laud  to  the  term  of  my  sub- 
lease.    I  will  take  his  receipts,  and  give  them  to  you." 
Then  followed  a  detail  of  instalments,  amounting  to 
S.  Es.  7,150. 

Annexed  to  the  sub-lease  was  the  securitj'-boud  of 
Kishenkoomar  Bous,  whereby  he  became  bound  to 
Muneeram  Dcy  Sircar^  for  the  due  performance  of  the 
conditions  of  the  sub-lease,  to  the  following  effect : 
"  I,  KishenJcoomcr  Bous,  landholder,  execute  this  secu- 
rity-bund, and  hereby  become  surety,  agreeably  to  the 
tenor  of  this  counterpart  of  sub-lease,  on  the  strength 
of  the  property  mentioned  therein.  I  will  liquidate  your 
due  of  Es.  7,150,  yearl}',  in  conformity  to  the  instal- 
ments affixed,  and  the  Governuient  assessment,  amount- 
ing to  Es.  6,117.  9a.  and  5g.,  in  conformity  to  the 
instalments  due  to  the  Government,  year  after  year, 
and  month  after  month,  until  the  expiration  of  the 
term  of  the  sub-lease." 

Sheehchunder  Ghose,  and  his  surety,  Kishenkoomar 
Bous,  paid  only  portions  of  what  was  due  from  them, 
according  to  this  agreement,  and  the  arrears,  in  Janu- 
ary 1834,  amounted,  for  principal,  to  S.  Es.  13,164.  I2a. 
and  7c.;  and  for  interest,  for  the  non-payment  of  instal- 
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1847.        ments,  during  the  same  period,  to  Es.  1,805.  10a.  and 

"^i^      Ic,  making  a  total  of  S.  Es.  1-1,909.  12a.  and  2g.  For 

gijEXKoo-   ^^^  recovery  of  these  arrears,   Muneeram  Deij  Sircar 

MAR  Bous.    filed   his  jjlaint,    on  the   25th  of   3fay  1834,   in  the 

Zillah  Court  of  Dacca^  against  Sheehchunder  Ghose  and 

Kishcnkoomar  Bans,  praying  that  such  arrears  might 

be  decreed  to  be  paid  to  liim. 

Sheehchunder    Ghose   did   not    appear,    or   file    any 
answer  to  the  plaint ;  but  on  the  11th  of  March  1835, 
KishenJioomar  Bous  put  in  his  answer,  stating,  in  sub- 
stance, that  owing  to   the  difficulties  under  which  he 
laboured,  he  was  induced,  by  the  Appellant,  to  borrow 
money  of  him,  at  the  excessive  interest  of  3  per  cent. 
per  month ;  that  as  the  charging  of  such  excessive  in- 
terest was  prohibited  by  the  Eegulations,  an  arrange- 
ment was  made,  by  which  1  2^er  cent,  of  that  amount 
should,  as  was  customary,  be  inserted  in  the  bond,  on 
account  of  the  loan,   while  the  remainder  should  be 
charged  under  the  cover  of  the  terms,  fees  of  the  lease, 
and  profits  of  the  sub-lease  ;  that  a  bond  for  the  debt, 
and  a  deed  of  lease,  was  immediately  given,  but  it  was 
agreed  that  the  sub-lease  should  not  be  executed  until 
some  days  after ;  that  as  the  interest  due  to  the  Appel- 
lant, for  the  amount,  at  S.  Es.  3  per  cent,  per  month, 
would  have  amounted,  from  the  mouth  of  BijsaJdi  1238 
B.  S.  to  1243  B.  S.  (the  six  years  mentioned  in  the 
bond),  to  S.  Es.  22,314.  6a.  16g.  and  2c.,  the  Appellant 
caused  Es.  7,438.  2a.  b^.  and  2c.  of  this  sum  to  be  in- 
serted in  the  order  for  transfer  of  payment,  and  S.  Es. 
7,200,  as  fees  of  the  farm,  in  the  deed  of  lease,  making 
together,  S.  Es.  14,638.  2a.  5g.  and  2c.,  and  that  at  the 
wi'iting  of  the  sub-lease,  the  Appellant  wished  Kishcn- 
koomar Bous  to  insert  the  balance   due  to  him,  i.  e., 
S.  Es.  7,076.   4a.  and  llg.,  under  the  term,  profits  of 
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lease,  but  that  Kishenhoomar  Boiis  made  known  the 
distresses  under  which  he  laboured,  and  procured  the 
remission  of  S.  Es.  2,576.  4a.  and  llg.,  and  inserted 
the  balance  in  counterpart  of  the  sub-lease,  as  profits  mar  Bous 
of  the  sub-lease,  to  be  paid  in  annual  instalments  of 
S.  Es.  850,  which,  in  course  of  time,  amounted  to  S.  Es. 
5,100.  That  the  Appellant  was,  in  reality,  the  pro- 
prietor of  the  amount  of  loan,  and  of  the  lease,  and  of 
the  sub-lease,  and  had  taken  a  deed  of  lease  of  his, 
Kishenkoomar  Boils' s  property,  nominally  in  the  name 
of  Munecram  Dey  Sircar^  who  was  his  servant,  and  had 
caused  a  deed  of  sub-lease,  of  the  property,  to  be  given 
by  him  to  Sheehchunder  Ghose,  a  relative  of  his,  merely 
with  the  view  to  receive  excessive  interest ;  and  he 
submitted,  that  the  claim  and  plaint  of  the  Plaintiff 
was  unworthy  the  cognizance  of  the  Court,  and  could 
not  be  held  good,  for  the  following  reasons  :  First,  be- 
cause it  was  clear,  that  as  the  Appellant  was  the  pro- 
prietor of  the  money  lent,  of  the  lease,  and  of  the 
sub-lease,  and  as  the  lease  had  only  been  effected  in 
the  name  of  the  plaintiff  nominally,  his  claim  and 
plaint  could  not  be  admitted  b}'-  the  Court,  according 
to  a  circular  letter  of  the  Sadder  Deivanny  Adazvluf, 
dated  2;9th  of  Juli/  1809  (a),  Secondly,  because  the 
Appellant  had  charged  Es.  3  per  cent,  interest  on  the 
amount  of  loan,  inserting  1  per  cent,  in  the  bond,  and 
including  the  remaining  2  per  cent  in  the  fees  and 
profits  of  lease  and  sub-lease,  and  had  also,  on  various 
dates  between  the  date  of  writing  the  deed  of  lease  and 
the  17th  Phagoon  1240  B.S.,  recovered  Es.  0,710. 13a. 
18g.  and  Ic,  in  part  payment  of  the  principal  and 
interest,  for  fees  of  the  lease,  and  for  profits  of  the 
sub-lease,  and  had  caused  receipts  of  those  sums  to 
(»)  Post,  217. 
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1847.       \fQ  given  to  ShecJ>chimder  Ghose,  by  the  Plaintiff,  men- 
WisE       tiou  being  made  of  their  having  been  paid  through 
KisiiKXKoo-  J^ishcuhoomar  Boils' s  agents,  merely  with  the  view  to 
MAR  Boud.    establish  the  lease  and  sub-lease,  although  Sheehchunder 
Ghose  had  never  been  in  possession  of  the  sub-leased 
property,  and  had  never  paid  a  single  farthing  on  his 
own  account,  and  that,  consequently,  according  to  the 
provisions  of  sec.  9,  of  Eeg.  XV.  of  1793,  the  Appel- 
lant's claim  was  not  in  an)'  way  worthy  the  cognizance 
of  the   Court.     And  thirdly,  that  the  bond  and  the 
deed  of  lease  were  written,  and  the  amount  of  loan 
given,  on  the  17th  Jeyt  1238  B.  S.     Whereas  the  Ap- 
pellant had  taken  interest  from  the  commencement  of 
the  month  of  Bijsalch,  to  the  IGth  of  Jcyt  1238  B.  S., 
one  month  and  sixteen  days  prior  to  the  giving  of  the 
loan,  &c. ;   that  at  3  2^er  cent.,  the  amount  taken  would 
have  amounted  to  Rs.  920  and  2c.,  and  that  this  sum 
had  been  divided  among  the  fees  of  the  lease,  profits  of 
the  sub-lease,  and  the  order  for  transfer  of  payment. 

Shortly  after  the  filing  of  this  answer,  and  on  the 
30th  November  1834,  3Iimeeram  Dey  Sircar  assigned 
all  his  interest  in  the  leased  property  to  the  Appellant, 
whereupon  the  Appellant  petitioned  the  Court,  that  he 
might  be  considered  Plaintiff,  in  the  room  of  Muneeram 
Dey  Sircar,  and  be  allowed  to  conduct  the  suit ;  and 
on  the  12tli  of  June  1835,  the  Court  determined  upon 
proof  of  the  assignment,  after  taking  the  evidence  of 
several  witnesses,  that  the  Appellant  should  be  con- 
sidered Plaintiff  in  the  room  of  Muneeram  Dey  Sircar ^ 
and  that  he  should  file  his  replication  to  the  answer 
of  Kishenkoomar  Bous. 

On  the  2Sth  of  Auyust  1835,  the  Appellant  filed  his 
replication,  wherein  he  denied  the  alleged  agreement 
for  excessive  interest,  and  averred  that  the  assertion 
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of  the  lease  and  sub-lease  being  cloaks  to  screen  the  1847. 
alleged  excessive  interest  of  3  per  cent.  Vv^as  false ;  that,  Wise 
had  it  been  true,  the  sub-lease  would  also  have  been  kisuenkoo- 
aft'ected.  That  the  Defendant's  plea,  that  interest  had  m.vk  Bous. 
been  charged  for  an  excessive  period,  i.e.,  for  one  month 
and  sixteen  days,  was  far  from  true,  for  the  interest  of 
one  month  and  sixteen  days,  which  the  Appellant  had 
received  on  account  of  the  sub-lessee  from  the  said 
lessee,  was  Es.  306.  10a.  13g.,  and  Ic,  and  he  had 
given  a  receipt  for  that  amount  to  the  lessee ;  that 
were  the  interest  of  the  amount  lent,  in  reality  3  per 
cent.,  the  Defendant,  KisheaJcoomar  Bous,  would  as- 
suredly, when  the  deduction  of  the  interest  of  one 
month  and  sixteen  days  was  made,  have  deducted  Es. 
020,  which  was  the  sum  the  interest  amounted  to,  at 
the  rate  of  3  per  cent.,  in  that  time.  That  he,  the 
Appellant,  was  not  the  proprietor  of  the  amount  of 
loan  nor  of  the  lease,  but  that  he  had  then  become 
proprietor  of  the  sub-lease,  solely  on  the  strength  of  the 
assignment,  which  Muneeram  Dcy  Sircar  had  granted 
to  him  ;  that  the  amount  mentioned  in  the  petition, 
as  liquidated  by  the  Defendant,  was  paid  on  account  of 
the  amount  of  sub-lease  ;  that,  in  proof  of  this,  there 
were  challans  and  receipts  forthcoming,  and  that,  there- 
fore, the  provisions  of  Eeg.  XV.  1793,  which  referred 
only  to  the  giving  and  taking  of  interest  on  loans,  could 
not  apply  to  the  case  in  question,  instituted  for  arrears 
of  rent.  That,  under  the  circumstances,  the  giving  of 
the  property  on  a  sub-lease,  and  the  institution  of  a 
suit  for  the  recovery  of  its  rent,  which  had  fallen  into 
aiTcars,  was  an  answer  to  the  pleas  set  forth  by  the  De- 
fendant, iu  opposition  to  the  documents  -sviitten  and 
given  by  the  lessee,  and  it  was  submitted  that  such 
pleas  could  not  be  worthy  of  the  Court's  consideration. 

VOL.  IV.  A  1 
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1847.  Witnesses  were  examined,  who  proved  the  atovc 

^■^^^J^     facts,    and   from   wliose    evidence   it    appeared    that 

^     '"•          the  lease  and  sub-lease  were  executed,  to  secure  a 

KiSHEXKOO-  .  ' 

MAR  Bous.    larger  amount  of  interest  than  allowed  by  the  Eegu- 
lations. 

The  case  came  on  for  hearing  at  various  times 
before  the  Zillah  Court  of  Dacca^  and  on  the  1st  of 
June  1837,  the  Acting  Judge  of  the  Court  made  his 
final  decision,  that  the  case  should  be  dismissed  with 
costs,  on  the  ground  that  the  taking  of  the  bond  in 
the  Appellant's  own  name,  the  effecting  a  lease  in  the 
name  of  his  servant,  and  the  sub -leasing  of  the  pro- 
perty to  the  Defendants,  were  all,  in  effect,  one  and 
the  same  thing ;  that  the  lease  and  sub-lease  were  mere 
means  of  charging  excessive  interest,  once  as  interest 
of  the  amount  of  the  bond,  again  as  fees  of  the  lease, 
and  again  as  profits  of  the  sub-lease. 

The  Appellant  appealed  from  this  decree  to  the 
Sudder  Dewanny  Admulut  of  Calcutta. 

The  case  was  heard  by  no  less  than  five  Judges  of 
the  Sudder  Court,  in  succession. 

Ml'.  Edioard  Lee  Warner^  before  whom  the  case 
was  first  heard,  considered  that  it  was  improper  to 
allow  the  Appellant  to  take  the  place  of  Muneeram 
Dey  Sircar y  in  the  suit,  because  the  Appellant  was  the 
owner  of  the  bond,  the  effect  of  which  he  considered 
might  be,  that  the  Appellant,  if  he  recovered  for  the 
rent,  might  obtain  excessive  interest,  and,  on  this 
ground,  he,  by  an  order,  bearing  date  the  14th  of  3Iay 
1840,  ordered,  that  the  papers  should  be  laid  before 
another  Judge,  to  the  end  that  the  appeal  should  be 
dismissed,  and  that  the  order  of  the  district  Judge 
should  be  modified  thus, — that  the  Appellant  should 
be  at  liberty  to  claim  the  amount  of  bond,  fi'om  whom- 
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soever  it  was  due,  and  that  the  original  suit  should  1847. 
be  dismissed,  by  way  of  nonsuit,  and  struck  ofit  the  file  Wise 
of  the  Court.  Kishenkoo- 

Mr.  Carmichael  Smithy  the  Judge  before  whom  the  ^^  Ecus. 
case  was  next  heard,  thought  that  the  Appellant  was  in 
reality  the  proprietor  of  the  lease,  from  the  commence- 
ment, and  that  his  concealing  that  fact,  and  causing  the 
suit  to  be  instituted  in  the  name  of  Munceram  Dey 
Sircar,  was  suing  in  a  fictitious  name,  and  was 
contrary  to  the  provisions  of  the  circular  order  of  the 
Sudder  Dcwannij  Adazohit,  dated  29tli  Juli/  1809,  and 
he,  therefore,  concurred  in  the  propriety  of  a  nonsuit. 
He  differed  in  the  result  from  Mr.  Lee  Warner,  as  to 
its  being  a  proper  course  to  insert,  in  the  decree,  any 
direction  for  liberty  to  sue  on  the  bond,  and  by  an 
order,  dated  the  Qth.  July  1840,  ordered  that  the  papers 
should  be  laid  before  a  third  Judge,  that  a  final  order 
might  be  passed. 

The  case  was  then  heard  by  Mr.  Thomas  P.  Biscoe, 
who  differed  from  Mr.  Warner  and  also  from  Mr.  Smith. 
lie  considered  that  the  appeal  should  be  dismissed  on 
the  merits,  upon  the  ground  that  the  bond,  and  the 
lease  and  under-lease,  were  fraudulent  means  of  charg- 
ing excessive  interest.  That  the  case  was  clearly  not 
a  case  of  suing  in  a  fictitious  name,  and  that  it  was 
not  a  proper  case  for  a  nonsuit.  Under  these  circum- 
stances, Mr.  Biscoe,  by  his  order,  bearing  date  the 
7th  of  August  1840,  ordered  that  the  file  of  the  case 
should  be  forwarded  to  a  fourth  Judge,  with  the  view 
to  the  making  final  of  the  following  order,  viz.  that 
the  appeal  and  claim  of  the  Appellant  be  dismissed, 
that  the  order  of  the  Judge  of  the  district  be  upheld, 
and  that  the  costs  of  the  Court  should  be  charged  to 
the  Appellant. 
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1847.  The  case  was  then  brousrht  before  Mr.  Charles  Tuclcer^ 

Wise  the  foiu'th  Judge,  who  came  to  the  conchision,  that  the 
KtsHEXKoo-  ^^^^  ^^  ^^^®  Defendant  was  inconsistent,  and  palpably 
MAR  Bous.  iintrne,  and  that  the  evidence  by  which  it  was  sought 
to  be  supported  was  throughout  contradictor)^,  and  un- 
worthy of  credit ;  and  accordingly,  Mr.  Tucker^  by  an 
order  bearing  date  18th  August  \^\.^^  directed  that  the 
case  should  be  laid  before  a  fifth  Judge,  to  make  the 
final  order  that  the  appeal  be  decreed,  and  the  order 
of  the  Judge  of  the  Bisti'ict  Couii;  reversed. 

In  pursuance  of  this  order,  the  case  was  laid  before 
Mr.  Ahercromhic  Diclc^  the  fifth  Judge.  He  consider- 
ed that  the  Appellant  had  relied  entirely  upon  the 
lease  to  Muneeram  Dejj  Sircar,  as  his  security  for  the 
money  advanced  by  him  to  KishenJcoomar  Bous,  and 
that  if  the  lease  alone  had  been  effected,  the  amount  of 
loan  would  not  have  been  injured  by  that  single  cir- 
cumstance, because  the  lessee  was  only  to  receive 
Es.  1,200  a-year,  which  could  only  be  considered  as 
compensation  for  risk  and  labour  ;  but  connecting  the 
transaction  with  the  under-lease,  he  was  of  opinion,  that 
the  Es.  1,200,  fees  of  the  lease,  and  Es.  850,  or  profit 
rent  of  sub-lease,  making  together  Es.  2,050,  were  to 
be  paid  apart  from  the  interest  at  12  joer  cent,  per  an- 
num, and  consequently  that  the  affair  was  contrary  to 
the  provisions  of  Eeg.  XY.  1793 ;  and  considering  that 
his  opinion  concurred  with  that  of  Mr.  Biscoe,  finally 
ordered,  on  the  8th  of  September  1840,  that  the  appeal 
and  claim  of  the  Appellant  should  be  dismissed,  and 
the  order  of  the  District  Judge  of  Dacca  confirmed. 
Prom  this  decree  the  present  appeal  was  brought. 
The  Appellant's  case  being  ready  to  lodge,  and  no 
appearance  to  the  appeal  having  been  entered  by 
either  of  the  Eespondents,  the  Appellant  moved  that 
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he  might  be  at  liberty  to  serve  uotice  upon   the  Ee-        ^■^^'• 
spondents  personally,   or  upon   their  representatives,        Wise 
in  India,  of  the  pendency  of  the  appeal,  and  that  if  no  Kishexkoo 
proceedings  were  taken  therein,  by  the  Respondents, 
and  no  appearance  entered,  tlie  case  would  be  heard 
e.T  parte,  and  that  tlie  Appellant  should  be  at  liberty  to 
take  all  such  proceedings" in'the  Court  below,  as  might 
be  requisite  to  render  such^iiotice  effectual. 

Mr.  Wir^ram,  Q.C., 

In  support   of  this  application,   referred   to  the   case    July  isth, 
of  Konudrji    Vcdahha  v.    Vcdia   Tamhiirati  (a),    where 
their  Lordships  refused  to.  hear  an  appeal,   ex  parte, 
until  the  Eespondent  had^been  served Jn  India. 

*  Present :  Tho  Lord  President,  Lord  Brougham,  the  Eight  Hon. 
Dr.  Lnshiugton,  and  the  Viee-Chaucellor  Knight  Bruce. 


IS-IG. 


(«)  KoNADUY  Valabha     -"'^'  -         -         -         -         Appdhoit. 

AXT) 

Valia  Tamcurati       -----         Hexjtondent.f 
On  ajjpeal  from  the  Sadder  Dewanny  Adawlnt  of  Madras. 

This  Ai^peal  was  referred,  Ly  Her^'lMajest}^  in  Council,  to  the      Feb.  3rd, 

Judicial  Committee  of  thejPrivy  Council,  on  the  23rd  of  December      v^^-v^-^ 

1807.     No  appearance  was  entered  for  the  Respondent,  and  the  Their  Lord- 
ships de- 
f  Present :  Members  of  tlie  Judicial  Committee, — Lord  Bi'oughani ,   clined  to  hear 

Lord  Langdale,  the  Eight  Hon.  Dr.  Lushingion,  and  the  Eight  ^u  appeal, 
TT        m  T1      T     ^       T    -   1  from  the  *Sm(/- 

Hon.  T.  Pemhei-ton  Leigh.  ^  ^^^,.  o,,,,„,,,y 

Pi'ivy  Councillor, — Assessor, — SirE.  Eyan,  Knt.  at  Madras, 

ex  parte, 
without  evidence  of  the  Hespondent  having  been  porsonally  seiTed  with 
notice, that  the  appeal  was  pending ;  and  ordered  the  appeal  to  stand  over, 
•with  leave  for  thi^  Appellant  to  proceed  in  the  Oourt  below,  to  rendw 
service  of  such  notice  effectual. 
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1847.  Tlioir  Lordships  made  the  following  order  upon  the 

"wi^E"     motion  : — 

V.  a  Whereas   no   appearance   hath  been   entered   on 

KiSHENKOO-  ^^  .    1  P     ir  J. 

MAR  Bous.  behalf  of  the  said  Eespondents,  or  either  oi  tnem,  to 
the  said  Appeal, — their  Lordships  are  therefore  pleased 
to  order,  as  it  is  hereby  ordered,  that  the  said  Appel- 
lant be  at  liberty  to  serve  due  notice  upou  the  respeo- 

appeal  ha%-ing  been  set  down,  came  on  for  hearing,  ex  parte,  on  tlie 

3vd  oi  February  IS44. 

Feb    3rd  Upon  the  appeal  being  opened  by  the  Appellant's  Counsel,  their 

1S44.   '     Lordships  declined  to  hear  it,  ex  parte,  without  evidence  of  the  Ee- 

'-"^ —        spondent  having  been  served,  in  Lidia,  with  notice  of  the  ajipeal 

being  about  to  be  heard  ex  parte,  and  dii-ected  the  case  to  stand  over, 

with  leave  for  the  Appellant  to  serve  the  Eespondent  with  such 

notice. 

The  following  Order  in  Council  was  made  : — 
"Whereas,  Her  Majesty  has  peen  pleased,  by  Her  Order  in 
Council,  of  the  22nd  J/ay  1840,  to  refer  unto  this  Committee,  the 
liumble  petition  and  appeal  of  Konadry  Valalha,  Rajah  of  Vahiva- 
nad,  in  the  province  of  Malabar,  against  Valia  Tamburati,  of  the 
Kelahe  Kovilagam,  the  Amma  Rajah  of  Calicut,  from  a  decree  of  the 
Court  of  Sudder  Dewanny  Adaiclut  of  Madras,  of  the  23rd  Becember 
1837  ;  and  whereas  no  appearance  hath  been  entered,  on  behalf  of 
the  said  Eespondent,  to  the  said  appeal, — ^their  Lordshij)s  are  there- 
upon pleased  to  order,  as  it  is  hereby  ordered,  that  the  said  appeal 
do  stand  over,  with  leave  to  the  Appellant,  or  his  agents,  to  serve 
due  notice  upon  the  Eespondent,  in  person,  in  India,  that  the  said 
appeal  is  now  pending  before  Her  Majesty  in  Council,  and  that  no 
proceedings  have  been  taken  on  behalf  of  the  said  Eespondent,  and 
that  in  case  no  appearance  be  entered  by  the  said  Eespondent,  in  his 
own  behalf,  or  by  his  agents,  duly  appointed  by  b  i  m ,  their  Lordships 
will  proceed  to  hear  the  case  ex  parte;  and  their  Lordships  do  further 
direct,  that  the  said  Appellant  shall  be  at  liberty  to  take  such  pro- 
ceedings in  the  Coui't  below,  as  are  requisite  to  render  such  notice 
effectual." 

The  Eespondent  afterwards  appeared,  and  the  appeal  was  heard 
on  the  11th  and  12th  daj's  of  May  1846,  and  the  decree  of  the 
Court  below  was  affirmed  with  costs.  The  appeal  raised  no  point 
of  law.  the  Cjuestion  involved  being  one  of  fact  only. 
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tive  Eespondents  in  person,  or  their  respective  repre-        ^^47. 
sentatives,  in  India,  shonld  either  of  them  be  dead ;       Wise 
that  this  appeal  was  registered  on  the  10th  day  of  kishexkoo- 
Octoher   1844,   and   that  the   same  is  now  pending,    marBous. 
before  Her  Majesty  in  Council,  the  printed  case  on 
behalf  of  the  Appellant  having  been  duly  lodged,  and 
that  no  proceedings  have  been  taken  by  the  Respon- 
dents, or  either  of  them,  and  that  in  the  event  of  the 
Eespondents   not   appearing,    and   bringing   in   their 
case  without  delay,   their  Lordships  will  proceed  to 
hear  the  case  ex  parte  ;  and  their  Lordships  do  further 
direct,   that   the  said  Appellant  shall   be  at   liberty 
to  take  such  proceedings  in  the  Court  below,  as  may 
be  requisite  to  render  such  notice  or  notices  effectual ; 
and  the  said  Court  of  Sudder  Dewanny  Adawlut  is 
hereby  directed  to  certify  to  this  committee  what  shall 
be  done  with  respect  to  the  same." 

In  pursuance  of  this  order,  the  Siidder  Dewanny 
Adatvlut  transmitted  the  same  to  the  Civil  Court  of 
Dacca ;  and  that  Court,  upon  the  application  of  the 
Appellant,  directed  a  translation  of  the  order  to  be 
made  and  given  to  the  Nazir  of  the  Court  for  service. 
The  Nazir  personally  served  Kishcnkoomar  Boils' s  re- 
presentatives, he  having  died  pending  the  appeal. 

These  proceedings  were  transmitted  by  the  Dacca 
Court  to  the  Sudder,  and  by  that  Court  to  England^  and 
no  appearance  having  been  entered  by  the  Respon- 
dents, the  appeal  now  came  on  for  hearing. 

Mr.  Wigram^  Q.  C,  and  Mr.  Walpole,  for  the  Ap- 
pellant. 

It  is  not  disputed,  that  the  rent  claimed  in  the 
action  is  in  arrear,  and  due,  according  to  the  reser- 
vations contained  in  the  sub-lease ;  but  it  is  alleged, 
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1847,  in  tlic  answers  by  the  Eespondent,  Kishenkoomar  Bous^ 
Wise  that  this  sub-lease  is  only  part  of  other  transactioits 
KisHEXKoo-  I't^latiug  to  the  loau,  and  that  the  claim  is  effected 
uAR  Bous.  by  usury,  and  void  under  sections  8  and  9  of  Bengal 
Eeg.  XV.  of  1793.  The  contrary  however  is  the 
case.  The  sub-lease  was  a  transaction  long  subsequent 
to,  and  unconnected  with,  the  loan,  made  by  the  Ap- 
pellant to  the  Eespondent.  The  profits  of  the  original 
lease,  and  the  profits  reserved  by  the  sub-lease,  were 
unconnected  with  the  rate  of  interest  made  payable  to 
the  Appellant,  and  wore  the  exclusive  profit  of  3Iiinee^ 
ram  Dey  Sircar,  until  the  same  were  assigned  by  him 
to  the  Appellant.  A  legal  contract  cannot  be  made 
illegal  and  void,  ah  initio,  by  a  subsequent  act  which 
has  no  connection  mth  it.  The  provisions  of  the  8th 
and  9th  sections  of  Bengal  Eeg.  XV.  of  1793,  do  not 
apply  to  a  case  like  this.  Even  if  they  did  apply, 
which  we  contend  they  do  not,  they  woidd  relate  to  a 
forfeiture  of  the  interest  only,  and  not  involve  a  for- 
feiture of  the  principal.  As  this  Eegulation  is  penal,  it 
must  be  construed  strictly,  as  a  penal  Statute  is  con- 
strued here.  1  Bla.  Com.  88.  Biickeridge  v.  Flight  («). 
It  cannot  be  held  to  work  a  total  forfeiture  of  both  prin- 
cipal and  interest,  even  admitting  that  the  action  could 
not  be  maintained  by  sections  8  and  9  of  the  Eeg.  XV. 
of  1793,  so  far  as  relates  to  the  interest ;  but  the  Court 
beloAV  were  not  justified  in  dismissing  the  action,  which 
included  both  principal  and  interest :  and  if  this  Court 
is  disposed  to  affirm  the  decree  appealed  from,  we  trust 
j^our  Lordships  will  make  a  declaration,  that  the  prin- 
cipal may  be  recovered,  although  the  interest  cannot 
be,  on  the  ground  of  usury ;  or  that  the  Court  will 
in  its  judgment  declare,  that  such  affirmance  is  vfi\h- 

{a)  6  B.  &  C.  55. 
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out  prejudice  to  our  right  to  bring  a  fresh  action.    The        i«47. 
Plaintiff's  claim  is  not  a  claim  in  a  fictitious  name,  for       wibb 
recovery  of  money  within  the  meaning  of  the  circular  „     ^'" 
order  of  the  Sadder  Dewanny  Admvlut,  of  the  29th  of    mauBous. 
Jail/  1809  (a);  since  the  suit  was  originally  instituted, 
and  afterwards  carried  on,  with  the  permission  of  the 
Court,  by  the  party  who  was  the  rightful  proprietor  of 
the  rent  in  arrear. 

Lord  Campbell  : 

In  this  case,  their  Lordships  are  prepared  to  give 
their  opinion,  without  the  expense  and  delay  which 
would  arise,  from  appointing  a  subsequent  day  on  which 
to  pronounce  judgment. 

The  appeal,  in  truth,  involves  a  pure  question  of 
fact.  There  is  no  question  of  law  arising  in  it.  When 
there  is  a  question  of  law,  their  Lordships  are  always 
most  anxious,  as  this  is  a  Court  of  the  last  resort,  to 
take  time  to  consider,  and  it  has  been  the  habit  of 
their  Lordships  to  take  time  to  consider,  and  after  full 
communication  with  all  those  who  have  been  jn-esent, 
when  the  case  has  been  argued  at  the  Bar,  to  pro- 
nounce a  written  judgment ;  but  this  is  a  pure  ques- 
tion of  fact,  whether  there  was  an  usurious  agreement 
between  the  parties  to  this  suit. 

(a)  The  following  is  an  extract  of  this  circular  order  :  "  The  Sudder 
Dewanny  Adawlut  having  reason  to  believe  thata  practice  prevails  in 
several  parts  of  the  country,  of  instituting  suits  for  the  recovery  of 
money,  under  fictitious  names,  and  the  Court  considering  such  a 
practice  to  be  highly  objectionable,  as  being  liable  to  abuse  and  fraud, 
the  Court  direct  that  you  will  issue  instructions  tothe'several  Zillak 
and  City  Judges,  subject  to  your  decision,  directing  them  to  afEx  a 
publication  in  their  respective  Cutcherries,  declaring  that  any  per»o*i 
who  shall  hei-eafter  issue  a  suit  in  their  Courts  under  a  fictitiows 
name,  should  be  liable  to  be  nonsuited." 

VOL.    IV.  B  1 
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iS47.  Xf  tiie  bond,  tlie  lease,  and  the  sub-leaso,  were  a  mere 

WieE        shift  for  nsury,  it  is  allowed,  that  tliis  aetion  eannot 
KisHENKoo-  ^®  maintained ;  at  least  it  is  allowed,  that  it  cannot  be 
iiAK  BoL'3.    maintained  to  recover  the  interest. 

Is"ow  the  Dacca  Coui"t,  and  the  SticMe-r  Court,  who 
had  all  the  evidence  before  them,  and  who,  we  must 
say,  were  more  competent  to  come  to  a  right  conclusion, 
on  a  mere  question  of  fact,  than  we  are,  came  to  a  con- 
elusion  that  this  was  a  shift  for  usury ;  and  it  would 
require  very  clear  argument  to  show  that  they  had  come 
to  a  wrong  conclusion  upon  a  pure  question  of  fact. 

But  their  Lordships  are  of  opinion,  that  they  came 
to  a  right  conclusion,  and  that  they  could  have  arrived 
at  no  other. 

This  seems  to  their  Lordships  to  be  a  case  free  from 
all  doubt,  7'es  ipsa  loquitur. 

The  written  documents  raise  a  case  of  very  great 
suspicion,  and  they  can  hardly  be  opened  without  be- 
lieving that  they  were  intended  to  cover  an  usurious 
contract.  That  suspicion  is  proved  to  be  the  fact  by  a 
number  of  witnesses,  who  do  not  agree  on  minute  par- 
ticulars ;  and  therein,  perhaps,  are  more  credible  than 
if  they  did ;  but  who  substantially  prove,  that  there 
was  an  agreement  between  these  parties  that  more 
.  than  the  legal  interest  should  be  reserved,  and  that 
these  instruments  were  executed  for  the  purpose  of 
securing  that  illegal  interest.  We  see  no  reason  for 
disbelieving  those  witnesses  ;  and  if  they  are  believed, 
it  is  conceded  that  the  defence  is  established. 

"We  are  then  asked,  at  all  events,  to  pronounce  a 
declaration  whereby  the  principal  is  to  be  recovered, 
although  the  interest  may  not,  on  the  ground  of  usury. 
But  it  seems  to  their  Lordships  quite  clear,  that  it  is 
utterly  impossible  for  them  to  pronounce  such  a  judg- 
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meet  ill  this  action,  because  it  is  an  action  which  is,  in        1S47. 
substance,  brought  to  recover  the  interest  due  on  a       Wise 
loan  ;  and  the  0th  sec.  of  Eog.  XV.,  1793,  which  has  -^.^^  "• 
been  referred  to,  expressly  requires  that,  in  such  an    marBous. 
action,  no  other  judgment  should  be  given  but  for  the 
dismissal  of  the  suit,  the  costs  to  be  paid  by  the  Plain- 
tiff. 

If,  therefore,  in  this  case,  we  were  to  pronounce  a 
judgment  whereby  the  principal  should  be  recovered, 
without  interest,  such  a  judgment  would  be  in  com- 
plete defiance  of  that  Regulation,  by  which  we  are 
bound. 

We  are,  then,  called  upon  to  pronounce  a  special 
declaration  rcspecting  the  right  to  bring  a  fresh  action. 

Now  their  Lordships  are  of  opinion,  that  they  are 
not  at  all  called  upon  to  pronounce  any  special  decla- 
ration, but  to  leave  this  judgment  to  have  its  legal  effect. 
If  tlic  judgment  is  a  bar  to  any  future  proceeding,  there 
is  no  reason  why  it  should  not  liave  that  operation. 
It  may  be  strongly  argued,  that  the  question  of  usury 
h.'is  been  decided  in  this  case  ;  but  if  the  question  has 
not  arisen,  whether  the  priucijDal  may  be  recovered, 
without  interest,  then  the  plea  of  res  judicata  cannot 
be  applied  to  a  subsequent  proceeding  which  has  for 
its  object  to  recover  the  principal,  without  interest ; 
because,  if  that  question  does  not  arise  here,  it  cannot 
be  adjudged  here,  and  the  plea,  res  judicata^  can  be 
no  bar  to  a  subsequent  proceeding. 

However,  upon  this  question,  whether  the  principal 
may  be  recovered  without  the  interest,  which  involves 
the  construction  to  be  put  upon  the  8th  and  9th  sec- 
tions of  this  Regulation,  we  are  not  at  all  called  upon 
to  give  an  opinion,  and  we  cautiously  abstain  from 
doing  so. 
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The  only  opinion  their  Lordships  pronounce  is,  that 
the  judgment  ought  to  be  affirmed,  and,  consequently, 
that  the  appeal  should  be  dismissed.  As  the  Kespon- 
dents  do  not  appear,  we  need  say  nothing  about  costs. 


In  re  James  Minchin.* 

On  Appeal  from  the  Supreme  Court  of  Madras. 

Heard  ex  parte. 

12th  &  13th    J^HIS  was  an  appeal  hj  James  Minchin^  Esq.,  Bar- 
1847.       rister-at-law,   late  Master  of   the  Supreme  Court  of 
An'order'       Madras,  against  an  order  of  that  Court,  bearing  date 
made  by  the  the  11th  of  Jitne  1845,  dismissing  him  from  his  office 
of  Master,  for  alleged  official  misconduct  in  the  taxa- 
tion of  a  bill  of  costs,  in  a  cause  of  Moottoo  Ram  v. 
Campbell. 

*  Present:  Members  of  the  Judicial  Committee, — Lord  Brougham, 
LordLangdale,  Lord  Campbell,  the  Eight  Hon.  Dr.  Lushington, 
and  the  Right  Hon.  T.  Pemberton  Leigh. 

Privy  Councillors, — Assessors, — Sir  A.  Johnston,  Knt.,  and  Sir 
E.  Eyan. 


Supreme 
Court  of  Ma- 
dras,disraisa- 
ing  the  Mas- 
ter of  that 
Court  from 
his  office,  for 
alleged 
official  mis- 
conduct, in 
the  taxation 
of  a  bill  of 
costs,  re- 
versed upon 
appeal,  by  the  Judicial  Committee  of  the  Privy  Council. 

Such  an  order,  being  made  by  the  Coui't  at  its  own  instance,  is  not  an 
appealable  grievance,  within  the  Madras  Chaiter  of  Justice  of  December 
1800. 

An  appeal  having  been  allowed  by  the  Court  below,  and  refeiTed  by  Her 
Majesty  to  the  Judicial  Committee  for  adjudication  in  the  ordinary  way, 
their  Lordships,  though  of  opinion  that  there  existed  no  charter  right  of 
appeal,  thought  it  a  fit  case  for  the  allowance  of  a  special  appeal ;  and 
having  heard  the  caseupouthe  merits, directed  a  petition  for  special  leave 
to  appeal  to  bo  presented  to  Her  Majesty  ;  which  on  being  referred  to 
them,  they  recommended  the  allowance  theieof,  and  that  the  appeal 
be  placed  in  the  same  plight  and  condition  as  that  originally  referred  to 
them. 
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The  particular  f'dcts  and  circumstances  which  led  to  i^"- 
the  making  of  this  order,  arc  fully  stated  in  the  jndg-  ix  rk 
ment  of  their  Lordships. 

Mr.  Bethcll^  Q.  C,  and  Mr.   Goodeve^  for  the  Ap- 
pellant, 

Upon  opening  the  appeal,  were  stopped. — [~Lord 
iirougJuim  :  There  is  a  defect  in  this  case.  If  you 
come  here  under  the  Charter,  you  have  no  right  to  ap- 
peal. By  the  terras  of  the  Charter,  the  appeal  given, 
is  confined  to  judicial  acts,  namely,  "  judgments  or 
determinations"  («).  ^o  leave  to  appeal  has  been  grant- 
ed.]— In  Moj'gan  v.  Leech  (b),  an  appeal  was  allowed 
from  an  order  of  the  Supreme  Court  at  Bombay,  ad- 
mitting certain  persons,  who  were  not  duly  qualified,  as 
attornies.  The  order,  removing  Mr.  Minchln,  is  in  the 
nature  of  a  punishment,  which  the  Court  has  inflicted, 
ex  mero  motu. — [Lord   LangJale:     The  Court  judged 

(«)  The  clause  iu the  J/<?^/y« Charter,  rehitingtoappeals.  isasfol- 
loTTs: — "  And  it  is  our  further  will  and  pleasure,  and  we  do  herehy 
direct,  establish,  and  ordain,  that  if  any  person  or  persons  shall  find 
him,  her  or  themselves  aggrieved,  Ly  any  judgment  or  determina- 
tion of  the  said  Supreme  Com-t  of  Judicature  at  JLidras,  in  any  case 
whatsover,  it  shall  and  may  be  lawful  for  him,  her  or  them  to  ap- 
peal to  us,  om-  heirs  or  successors,  in  oxu'  or  their  Priv}'^  Council,  in 
such  manner,  and  under  such  restrictions  and  qualifications,  as  are 
hereinafter  mentioned,  that  is  tosay,  in  all  judgmontsor  determina- 
tions made  bythe  said  Supreme  Court  of  Judicature  at  Madras  in  any 
civil  cause,  the  party  or  parties  against  whom,  or  to  whose  immediate 
prejudice,  the  said  judgmentor  determination  shall beor  tend,  may, 
by  his  or  their  humble  petition,  to  be  preferred  for  that  purpose  to 
the  said  Court,  pray  leave  to  appeal  to  us,  our  heirs  or  successors, 
in  our  or  their  Pri-v-y-  Council,  stating  in  such  petition  the  cause  or 
causes  of  sxu:h  appeal."  See  also  the  3  &  4  Will.  IV.,  c.  41  ;  6  &  7 
Vict.,  c.  .38 ;  and  7  «S:  8  Vid.,  c.  69. 

(A)  2  Moore's  Ind.  App.  Cases,  228. 
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1847.  in  its  own  case  :  it  was  not  an  order  made  in  the  course 
Tx  RE       of  a  judicial  proceeding.] 

The  Ai)pcnant's  counsel  were  then  directed  to  argue 
the  case  upon  the  merits,  and  they  contended  that  no 
case  of  misconduct,  to  justify  the  removal  of  the  Mas- 
ter, had  been  established. 

At  the  conclusion  of  the  argument,  their  Lord- 
sliips  gave  Mr.  Mincltm  liberty  to  present  a  petition 
fur  leave  to  appeal,  wliich  they  would  recommend  Her 
Majesty  to  grant,  and  then  give  their  judgment  upon 
the  merits. 

In  accordance  with  the  leave  thus  given,  Mr.  M in- 
ching on  the  same  day  (loth  Fehruarg\  presented  a  pe- 
tition to  Her  Majesty  in  Couucil,  which  after  setting 
forth  that  he  was  advised  that  he  had  not  a  right  of 
appeal  against  the  order  of  the  11th  of  June  1845,  re- 
moving him  from  his  office  of  Master,  and  that  Her 
Majesty's  most  gracious  leave  was  necessary  to  main- 
tain such  appeal,  prayed  that  leave  to  appeal  might 
be  granted  to  him  against  such  order  of  the  Supreme 
Court  at  Madras^  and  that  Her  Majesty  would  be 
pleased  to  refer  such  appeal  to  the  Judicial  Com- 
mittee of  Her  Most  Honourable  Privy  Council  for  ad- 
judication by  them,  and  that  the  said  petition  of  ap- 
peal so  presented  to  Her  Majesty  might  stand  in  the 
same  plight  and  condition  as  the  same  then  was. 

The  Judicial  Committee,  upon  this  petition  being 
referred  to  them,  reported  to  Her  Majesty  as'  their 
opinion,  that  leave  ought  to  be  granted  to  the  peti- 
tioner, to  enter  and  prosecute  the  appeal  from  the 
order  of  the  11th  of  June  1815,  the  same  not  being 
an  appealable  order,  imdcr  the  ordinar}^  provisions  of 
the  Charter  of  the  said  Court ;  and  their  Lordships  did 
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further  recommend  that  tlie  Appeal  should  come  on        i«^"- 
for   hearing   upon   tlie   petition    of  ap[)eal,    and  tlie       ix  rk 
printed  case  already  lodged  on  behalf  of  the   petition,      Mixcuin. 
and  tliat  the  appeal  should  be  allowed  to  stand  in  the 
same  plight  and  condition  as  if  the  same  had  not  been 
iiTegular. 

Lord  Langdale  : 

This  is  an  appeal  against  an  order  of  the  Supreme    4th  March 
Court   of   Madras,    dated   the    11th    of   June   1845,      .^^f^ 
whereby  Mr.  Mliicldu  was  dismissed  from  his  office  of 
Master  of  that  Court,  for  alleged  misconduct. 

He  was  appointed  to  his  office  on  the  2nd  of 
Feh'uary  1841.  His  remuneration  consisted  of  fees 
which  he  was  entitled  to  charge  and  receive,  and  it 
was  one  of  his  duties  to  tax  the  bills  of  costs  of  soli- 
citors. 

A  table  of  fees,  to  be  allowed  to  the  ^Master  and 
other  officers,  and  to  the  solicitors,  was  published  in 
the  year  1802  ;  but  after  the  publication  of  that  table, 
it  became  the  practice  to  allow  some  fees  which  were 
not  distinctly  specified  in  the  table  ;  and  that  which 
has  commonly  happened  elsewhere,  appears  to  have 
happened  in  the  Supreme  Court  of  3Iadras.  The  fees 
usually  allowed  in  practice  seem  to  consist  in  part  of 
fees  strictly  lawful,  and  considered  to  be  reasonable, 
and  in  part  of  fees  neither  lawful  nor  reasonable. 

It  appears  that,  at  the  time  of  his  appointment,  ]Mr. 
Minchln  considered  that  he  was  entitled  to  receive  all 
the  fees  which  had  usually  been  allowed  to  the  Master, 
whether  they  were  distinctly  specified  in  the  table  or 
not ;  and  his  view  of  the  subject  was  confirmed  by  a 
communication  which  he  received  from  the  Chief  Jus- 
tice, in  the  year  1842.     At  that  time  some  reductions 
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1847.        were  contemplated,  and,   witli  respect  to  tliem,  Mr. 
^KE       Minchin  was  asked  upon  what  terms  he  had  accepted 
MixcHiN.    the  office  ;  and  after  he  had  stated  the  terms,  the  Chief 
Justice,  in  writing  to  liim,  expressed  himself  as  follows : 
— "  It  is  npon  your  successor,  therefore,  that  our  re- 
trenchment must  fall." 

Eiit,  in  1845,  the  Judges  of  the  Supreire  Court, 
having  again  in  view  the  very  laudable  object  of  dimi- 
nishing the  expense  of  proceedings,by  a  general  reduc- 
tion of  fees,  directed  a  circular  to  be  sent  to  the  soli- 
citors of  Madras^  desiring  information  upon  the  subject 
of  costs  allowed  on  taxation  :  they  were  informed  that 
some  of  the  charges  made  in  the  Master's  office  were 
objected  to,  and  complained  of ;  and  on  the  22nd  of 
March  1845,  the  particulars  of  the  various  charges 
objected  to,  were  communicated  to  Mr.  Minchin^  who, 
on  the  2Gth  of  March,  gave  such  explanation  of  those 
charges  as  he  thought  fitting;  and  on  the  31st  of  the 
same  month,  the  Chief  Justice  informed  him,  by  letter, 
that,  with  one  specified  exception,  the  charges  objected 
to,  were  not  consistent  with  the  table  of  fees,  and  that 
the  Judges  would  not  be  able  to  allow  them  in  any 
future  bill  of  costs.  The  Judges  considered  that  Mr. 
Minchin  was  entitled  only  to  such  fees  as  were  dis- 
tinctly specified  in  the  table.  Mr.  Minchin,  on  the 
other  hand,  considered  that,  in  addition  to  those  fees, 
he  was  also  entitled  to  such  fees  as,  previously  to  the 
time  of  his  accepting  office,  and  according  to  the  sup- 
posed due  construction  of  the  table,  had  been  received 
by  his  predecessors,  without  objection  or  question. 

In  these  circumstances,  Mr.  Minchin  desired  to  exa- 
mine witnesses  upon  the  usage,  and  to  appeal  from  the 
disallowance,  which  had  been  announced,  and  on  the 
1st  of  Ajjril  he  informed  the  Chief  Justice,  that  he 
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should  hold  liis  office  only  until  the  question  had  been  1847. 
decided  in  England^  upon  appeal,  from  the  decision,  Inee 
after  an  examination  of  the  late  Chief  Justice,  Sir 
Robert  Comijn^  and  i\Ir.  Savage,  who  was  formerly 
Master.  On  the  following  day,  the  2nd  of  April  1845, 
Mr.  Mlnchin  expressed  his  desire  to  return  to  England, 
and  requested  leave  of  absence,  and  that  another  person 
might  be  allowed  to  act  for  him.  He  further  requested 
an  expression  of  the  opinion  of  the  Chief  Justice,  upon 
his  conduct. 

In  answer  to  that  letter,  the  Chief  Justice  stated  to 
the  effect,  that  the  Judges  wish  to  effectuate  the  in- 
tention which  Mr.   Minchin  had  expressed,  to  carry 
the  appeal  up  to  the  Privy  Council,  and  in  order  to 
enable  him  to  do  so  in  the  least  circuitous  manner,  it 
struck  them,  that  an  order  of  Court,  prohibiting  the 
paying  or  receiving  the  fees  which  they  condemned, 
would  best  answer  this  purpose  ;  and  the  Chief  Justice, 
after  expressing  the  desire  of  both  the  Judges  to  comply 
with  Mr.  Minchin''s  request  for  leave  of  absence,  pro- 
ceeded as  follows : — "  I  could,  with  perfect  truth,  and 
with  the  utmost  satisfaction,   bear  testimony  to  the 
zeal,  energy  and  ability  which  you  have  displayed  in 
the  different  stations  in  which  I  have  seen  you  em- 
ployed, whether  at  the  Bar,  or  as  Clerk  of  the  Crown, 
or  Master  of  the  Coui'ts ;  and  this  testimony  I  shall  be 
happy   to  give  under  my  hand,  in  the  event  of  your 
departure,  but  it  will  be  better  to  do  so  in  a  letter, 
which  does  not  contain  other  matters."     Mr.  Mine  km 
was  thankful  to  the  Judges  for  putting  their  construc- 
tion of  the  table  of  fees,  in  a  form  to  enable  him  to 
make  it  the  subject  of  appeal,  and  expressed  his  in- 
tention to  move  for  a  commission  to  take  the  declara- 
tion of  Sir  Robert  Co?ngn,  and  the  affidavit  of  Mr. 
VOL.  IV.  c  1 
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is-17.        Savar/e,   upon  the  subject.      He  intimated   that  the 

In  re       course   pui'sued   might  prevent   the  necessity  of  his 

MiNCHix.    in^niediate    departure    for   England^    and    hoped   the 

Judges  would  not  hesitate  to  give  him  copies  of  the 

allegations  made  to  them  respecting  the  administration 

of  his  office. 

To  this  the  Chief  Justice  answered,  on  the  morning 
of  the  5th  of  Ajjril^  as  follows : — "  The  order  to 
which  you  can  refer,  and  against  which  you  appeal,  will, 
I  think,  be  promulgated  to-day.  "We  are  sorry  we  can- 
not comply  with  your  request  to  have  copies  of  the 
allegations  which  have  been  laid  before  us,  in  relation 
to  your  office  and  the  charges  made  in  it." 

The  order  thus  referred  to,  was,  in  fact,  made  on  the 
5th  of  A2)ril  1845,  and  it  prohibited  the  allowance  of 
several  fees,  which  Mr.  Minchin  and  his  predecessors 
had  been  accustomed  to  receive,  and  to  which  Mr, 
Minchin  thought  himself  entitled. 

Mr.  Minchin  thereupon  petitioned  the  Court,  for  a 
commission  to  examine  Sir  Robert  Comyn^  Mr.  Savage^ 
the  late  Master,  and  Mr.  Acworth^  a  former  Eegistrar, 
touching  the  matters  in  question,  and  for  copies  of  all 
letters,  or  other  writings,  containing  representations, 
charges,  or  other  informations  respecting  the  office  of 
the  Petitioner,  or  to  the  office  or  charges  thereof 
referred  to,  in  and  by  the  order  of  the  5  th  of  April. 
That  petition  was,  on  the  18th  of  April  1845,  heard 
before  Mr.  Justice  Burton^  who  refused  to  grant  its 
prayer,  and  also  refused  to  give  leave  to  appeal  from 
his  decision.  There  is  no  appeal  fi'om  that  order,  and, 
therefore,  we  are  not  requii-ed  to  give  any  opinion 
upon  it. 

The  endeavour  of  Mr.  Minchin  to  obtain  additional 
evidence,  with  a  view  to  an  appeal,  was  unsuccessful ; 
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after  some  delay,  arising  from  the  want  of  a  Special  ^^'^'^^ 
Court,  which  Mr.  Minchin  had  in  vain  requested,  he  In  re 
moved  to  rescind  the  order  of  the  5th  of  April.  A 
joint  affidavit  of  himself,  and  Mr.  De  Silva,  his  chief 
clerk,  was  sworn  on  the  9th  of  i¥a^  1845.  It  is  very 
long,  and  states,  at  length,  the  circumstances  in  which 
the  fees  in  question  had  been  charged,  and  the  grounds 
and  reasons  upon  which  Mr.  Minckhi  considered  him- 
self to  be  entitled  to  them.  The  motion  was  made  on 
Friday,  the  16  th  of  May,  and  was  dismissed.  As  the 
order  dismissing  that  motion  was  not  made  the  subject 
of  appeal,  we  are  not  required  to  express  an  opinion 
upon  it,  or  upon  the  order  of  the  5th  of  A^ml,  or 
upon  the  authority  of  the  Court,  to  disallow  the  fees 
claimed  by  Mr.  Minchin.  But  it  appears,  that  on  the 
same  day  upon  which  Mr.  Minchin^ s  motion  was  dis- 
missed, the  Judges  did,  of  their  own  authority,  rescind 
the  order  of  the  5th  of  April,  as  to  two  items  of  charge 
therein  specified. 

On  the  19th  of  May,  Mr.  Minchin  wrote  a  letter  to 
the  registrar  of  the  Court,  as  follows  :— -''  Sir,  I  shall 
feel  obliged  by  your  communicating  to  the  Honourable 
the  Judges,  that,  feeling  it  impossible  for  me  (after 
the  observations  made  on  Friday  last,  against  my 
conduct  individually,  although  the  matters  on  which 
those  observations  arose,  extended  to  the  practice  of 
the  office,  as  established  by  my  predecessors)  to  carry 
on  the  duties  of  the  office  of  Master,  with  satisfaction 
to  myself,  and  benefit  to  the  suitors,  I  beg  to  resign 
the  appointment." 

It  appears,  that  pending  the  discussion  which  had 
taken  place,  respecting  the  order  of  the  5th  of  April, 
certain  bills  of  costs,  which  had  been  filed  by  the 
Master,  in  the  cause  of  Mootee  Ila?n  v.   Campbell^  had 
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1847.        ^een  laid  before  the  Chief  Justice,  for  his  allocatur^ 

"^7?Cr'     and  Mr.  MincJiiii's  resiffuation  haviuj?  been  tendered 
In  re  •-'  o 

MiNCHiN.  on  the  19th  of  May^  Mr.  Justice  Burton,  on  the  next 
following  day,  the  20th,  directed  his  clerk,  Mr.  Cai^- 
nithers,  to  write  to  Mr.  Wilkins,  Messrs.  Rotvlandson 
and  Rose,  and  Mr.  Crampton,  the  solicitors  who  had 
been  employed  in  the  case,  and  whose  charges  ap- 
peared in  the  bill  of  costs  ;  for  information  respecting 
certain  matters  of  business,  in  respect  to  which  some 
of  those  charges  purported  to  be  made. 

Answers  to  the  letters  of  Mr.  Carnithers  were  sent^ 
partly  on  the  20th,  and  partly  on  the  21st,  the  next 
day  following.  The  answers  afford  ground  for  believ- 
ing that  some  charges  were,  or  might  have  been, 
allowed  for  business  not  actually  done,  and  Mr.  Serle, 
the  Eegistrar,  by  letter  of  the  21st  of  May,  informed 
Mr.  Minchin,  that  the  Judges  had  dii'ected  him  to  say, 
that  there  were  allegations  then  before  them,  which 
related  to  his  conduct  as  Master  and  Taxing- officer, 
and  that  as  these  allegations,  if  unanswered,  formed, 
in  their  opinion,  good  grounds  for  removing  him  from 
his  office,  they  could  not  consent  to  accept  his  resig- 
nation. 

On  the  23rd  of  Ma7j,  Mr.  Carruthers,  the  clerk  of 
Mr.  Justice  Burton,  made  an  affidavit,  setting  forth 
the  correspondence  with  the  solicitors  of  the  20th  and 
21st ;  and  on  the  23rd,  the  same  day,  it  was  ordered, 
that  Mr.  Minchin  should  attend  on  Friday,  the  30th 
of  May,  to  show  cause,  if  any  he  had,  why  he  should 
not  be  removed  from  his  office  of  Master  of  the  Courts 
for  misconduct,  in  the  order  mentioned. 

The  misconduct  thus  generally  described,  was  par- 
ticularized in  no  less  than  twenty-six  distinct  allega- 
tions, set  forth  in  the  order.     Twenty-two  of  the  dis- 


ON    APPEAL    FROM    THE    EAST    INDIES.  229 

tinct  allegations  related  to  affidavits  of  service  of  war-  1847. 
rants  to  attend  the  Master,  in  cases  where  the  parties  ix  re 
did  not  really  attend ;  the  misconduct  alleged  was,  ^^^<-'hin. 
that  fees  had  been  allowed  for  affidavits  of  service, 
and  for  attendances  to  get  thera  sworn,  and  for  the 
attendance  of  the  Master  to  receive  the  same,  when 
such  affidavits  of  service  were  wholly  unnecessary.  Two 
others,  of  the  distinct  allegations,  related  to  the  attend- 
ance upon  warrants,  stated  to  be  not  attendable  war- 
rants. The  misconduct  alleged  was,  that  fees  were 
allowed  to  the  solicitor  and  Master  for  attendance 
thereon.  The  remaining  two,  of*  the  twenty-six  dis- 
tinct allegations,  related  to  copies  of  minutes,  never 
made.  The  alleged  misconduct  was,  that  fees  had 
been  allowed  to  the  solicitor  for  such  copies,  and  for 
bespeaking  the  same,  and  to  the  master,  for  making 
the  same. 

The  time  for  showing  cause  against  the  order  being 
enlarged,  Mr.  Minchin  put  in  an  answer,  upon  oath,  on 
the  5th  of  June.  As  to  the  charges'relating  to  the 
affidavits  of  service,  he  understood  that  the  same, 
and  the  attendance  thereon,  had  always  been  allowed 
without  objection  ;  and  that  if  any  objection  had  been 
made  to  the  practice,  he  would  have  brought  the  same 
to  the  notice  of  the  Court.  As  to  the  attendance  on 
the  warrants  on  leaving,  which  were  alleged  to  be  not 
attendable,  he  stated  such  warrants  had  been  considered 
to  be  attendable,  and  had  been  attended,  as  any  other 
warrants ;  and  it  had  been  the  practice  for  a  solicitor 
attending  upon  such  a  warrant,  to  receive  on  such 
attendance  his  copy  of  the  paper  left.  And  as  to  the 
attendance  upon  warrants  to  bring  in  papers,  and 
which  were  alleged  to  be  not  attendable,  he  contended, 
that  they  Were  strictly  attendable  ^-arrants ;  and  wit  Ik 
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1847.  respect  to  copies  of  minutes,  the  subject  of  the  two 
ix  RE  last  distinct  allegations,  he  denied  he  had  received  the 
sums  of  money  charged  in  respect  thereof ;  but  finding 
such  charges  had  been  made  by  his  predecessors  in  his 
office,  and  allowed  without  any  objection,  he  had  pre- 
sumed that  they  were  right  and  proper,  and  continued 
the  same,  and  the  same  were  inserted  in  the  bill  of 
costs  presented  to  Mr.  Justice  Burton,  for  his  final 
allowance  in  the  cause  of  Mootee  Ram  v.  Oamplell  ; 
and  he  further  stated  that  the  copies  had,  in  fact,  been 
furnished  to  the  solicitors  up  to  the  end  of  the  year 
1843  ;  but  in  consequence  of  the  severe  illness  of  his 
chief  clerk,  the  business  of  his  office  had  in  some 
degree  fallen  into  arrear,  and  a  portion  of  the  sub- 
sequent minutes  had  not  been  actually  furnished,  and 
as  that  circumstance  was  not  brought  to  his  loiowledge 
at  the  time  of  taxation,  he  was  ignorant  thereof,  or  he 
would  not  have  allowed  the  same  to  be  charged. 

On  the  11th  of  June^  the  Court  made  an  order, 
reciting  that,  upon  reading  the  order  nisi^  and  the  evi- 
dence upon  which  it  was  founded,  and  upon  hearing 
the  Council  against  the  order,  and  upon  reading  the 
answer,  sworn  on  the  5th  of  June,  it  appeared  to  the 
Court,  that  upon  the  several  instances  therein  stated,  Mr. 
Minchin  had  unlawfully  acted,  as  therein  mentioned. 
It  was,  therefore,  ordered  that  Mr.  Minchin  be  removed 
from  his  office  of  Master  of  the  Court,  for  his  mis- 
conduct as  aforesaid,  and  the  Court  removed  him  frsm 
his  office  accordingly. 

This  was  the  order  from  which  Mr.  Minchin  has 
appealed,  and  we  are  of  opinion,  and  will  so  report  to 
Her  Majesty,  that  it  ought  to  be  reversed. 

We  undoubtedly  consider  it  to  be  the  duty  of  those 
who  preside  over  the  Courts  and  offices  of  justice,  to 
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use  their  utmost  vigilance  and  endeavoiu'S,  to  prevent  1^47. 
any  extortion  upon  suitors,  and  to  take  care  tliat  every  ix  re 
fee  or  sum  of  money,  which  is  sought  to  be  received  by 
the  officers  and  solicitors,  has  a  legal  sanction  for  its 
receipt,  and  that  no  more  than  the  sum  legally  sanc- 
tioned should  be  received  ;  but  in  almost  every  Court 
it  has  happened  that,  in  the  progress  of  time,  and  un- 
noticed by  the  Court,  the  practice  of  receiving  sums 
not  legally  sanctioned,  but  which  in  themselves  are 
reasonable,  and  would  have  been  sanctioned  if  duly 
noticed,  has  grown  up,  together  with  the  practice  of 
receiving  sums  which  are  both  illegal  and  unreasonable, 
and  which  would  have  been  forbidden  if  duly  noticed. 
Such  practice  having  been  followed  by  one  officer  after 
another,  who  succeeded  his  immediate  predecessor, 
becomes  at  length,  in  the  absence  of  any  reference  to 
a  duly  established  title,  a  sort  of  evidence  of  right,  or 
supposed  right,  and  the  office  is  innocently  accepted 
upon  the  notion,  and  on  the  reliance,  that  the  right 
was  established,  by  the  usage  which  has  been  acquiesced 
in,   and  prevailed  under  the  allocatur  of  the  Judges. 

Where  a  practice  of  this  sort  comes  under  observa- 
tion, it  is  the  duty  of  the  Court  to  exercise,  or  procure 
the  exercise  of  a  legal  authority  to  retrench  fees,  if  not 
legal  and  reasonable,  and  to  establish  fees  which  may 
be  reasonable  and  just,  though  not  legal,  until  duly 
sanctioned.  But  in  consideration  of  such  circum- 
stances, it  ought  to  be  carefully  observed,  that  an 
officer,  following  the  steps  of  his  predecessor,  may 
have  received  fees,  which  ought  not  to  have  been 
allowed,  or  continued,  may,  nevertheless,  not  bo  justly 
chargeable  with  any  corruption  or  moral  guilt. 

In  the  present  case,  Mr.  Minchin  appears  to  have 
followed  the  example  of  those  who  went  before  him, 
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1S47.  and  under  circumstances  which  might  reasonably  lead 
"^Tre^  him  to  think  that  the  x^ast  allowance  of  such  fees 
amonnted  to  an  authority  to  him,  to  allow,  charge,  and 
receive  them.  If  they  were  improper,  it  was  the  duty 
of  the  Judges  to  prohibit  the  allowance  of  them  for  the 
future,  but  in  the  absence  of  misconduct  by  corruption, 
x)Y  disobedience  proved,  it  docs  not  appear  to  us  to 
have  been  their  duty  to  have  dismissed  Mr.  Minchin 
from  his  office.  The  Judges,  in  the  reasons  which  they 
assign  for  the  order  of  the  11th  of  June,  state,  that  the 
taking  of  the  fees  complained  of,  had  been  of  long 
practice  in  the  Master's  office,  and  was  traced  up 
through  numerous  bills  in  Mr.  MincJmi's  time,  and 
to  a  period  before  he  held  the  office. 

The  like  observations  might  have  been  fairly  made, 
upon  the  other  matters  complained  of,  and  it  appears 
to  us,  that  there  is  no  evidence  before  the  Court,  from 
which  it  could  justly  be  inferred  that  Mr.  Minchin  ^^^ 
guilty  of  wilful  corruption  or  fraud,  or  grave  mis- 
conduct. 

If  there  had  been  evidence  to  warrant  such  a  con- 
clusion, it  would  have  been  right  to  dismiss  him  from 
his  office ;  but  in  the  absence  of  such  evidence,  such 
fees  as  were  improper,  might  have  been  prohibited  or 
disallowed  for  the  future,  by  proper  authority  ;  but  we 
think  no  officer,  who  was  allowed  to  take  them  in  the 
circumstances  in  which  Mr.  3Iinchin  was  placed, 
ought  to  have  been  dismissed. 

The  Judges,  in  giving  their  reasons  for  the  orders 
they  made,  have  made  use  of  expressions  affecting  the 
moral  and  personal  character  of  Mr.  Minchin,  which 
we  deeply  regret,  as  we  do  not  think  they  were 
warranted  by  the  facts  oi,the  case. 

Lord  Brougham :  It  is  to  be  distinctly  understoocl, 
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that  Mr.   Minchin   leaves  the  Court  with  his  moral 
character  perfectly  imtoiiched. 


1847. 

In  re 
MI^•c^I^^ 


Eam  Eutton  Eae 


Appellant^ 


AND 


FuRROOK-oox-xissA  Begum  aii(l       \ 
EooKYA  Begum     -         -  -     ) 


Eespo72(Jents.' 


On  Appeal  from  the  Sudder  Deivannjj  Adaivhit,  at 
Bengal. 

X  HE  Eespondents  in  this  appeal  were  the  Plaintiffs, 
in  a  suit  instituted  in  the  CaUutta  Provincial  Court, 
against  the  Appellant,  for  the  purpose  of  recovering 
the  possession  of  certain  lands,  consisting  of  26  heegas 
and  15  histvas,  and  the  buildings  thereon,  situate  in  the 
3Iouzas  Beerpara  and  KasMpoor^  in  Punchawangaon^ 
in  Bengal^  then  in  the  possession  of  the  Appellant. 


17th  &  19th 

Feb., 
25th  &  26th 
June,  1847 

A.,  being  in 
possession  of 
lands,  as  pur- 
chaser,  under 
deeds  of  sale 
from  B.,  the 
person  last 
seised  was 
^Present :  Membersof  the  Judicial  Committee, — Lord  Brougham,   forcibly 

Lord  Langdale,  the  Eight  Hou.  Dr.  Lushington,  and  the  Eight  ousted  from 
Hon.  T.  Pemberton  Leigh.  S^Td'S!,^^ 

Privy  Councillors, — Assessors, — Sir  A.  Johnstoii,  Knt.,  and  Sir  who  set  up  a  ' 

E.  Eyan,  Knt.  title  to  the 

lands  under 
an  allcpred 
deed  of  gift  from  B.     A.  made  a  complaint  to  the  Foujdarry  (Criminal) 
Court,  and,  under  an  order  of  that  Court,  was  again  put  into  possession  ; 
C.  and  D.  being  tlirectedto  institute  a  suit  in  the  Civil  Com't,  to  establish 
their  claim,  which  they  accordingly  did,  relyingupontheirtitle,  and  im- 
peaching the  deeds  of  sale.  In  such  circumstances,  held  by  the  Judicial 
Committee,  reversing  the  decree  of  the  Sudder  Dewanny  Adawlut  of  Ben- 
gal (without  prejudice,  howerer,  to  any  question  which  might  arise 
between  .\.  andany  other  party  olaimingunder  B),  that  it  was  incumbent 
on  C.  and  D.  to  prove  their  right  to  the  lauds  claimed,  before  they  could 
put  A.  to  proof  of  his  title. 
TOL.  IV.  D  1 
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1847.  The  Respondents  claimed  tlie  property  in   question, 

Bam        by  the  following  title: — They  alleged  that  12  hecgas 
ExjTTo:,-  Eae  ^^^  g  ii^^yf-i^  ^gj,(.  formerly  the  property  of  one   Meer 
Ftorook-    Sudoo,  a  Mahomedan,   of  the   Sheea   sect,    deceased. 
Beovm.      That  he  had  two  wives,  Noor  Julian  and  Zecna  Begum. 
By  the  first  of  these  wives  he  had  no  children,  but  by 
the  second  he  had  two  sons,  named  Imdad  All  and 
Lootf  AIL     That  upon  his  death,  it  descended  on  his 
two  sons  and  heirs,  Imdad  AU  and  Lootf  Ali.     That 
upon  the  death  of  Imdad  AU.,  the  Respondent,  Far- 
rook-oon-nissa,    his  widow,    and   Lootf  Ali,    his   sur- 
viving brother,  became  his  heirs ;   and  that,  upon  the 
death  of  Lootf  Ali,  the  right  of  property  devolved  on 
tlie    Respondents.      With   respect  to  the  residue   of 
the   property,   namely,   14    heegas  and  7  hisams,  the 
Respondents  admitted  that  it  formerly  belonged  to 
Noor  Julian,  but  thej'  alleged  that  she  had  by  deed  of 
gift,  executed  by  her,  given  these  14  beegas  and  7  biswas 
to  Imdad  il/i  and  Lootf  Ali,  then  minors,  and  that  from 
Imdad  Ali  and  Lootf  Ali,  that  portion  of  the  property 
devolved,  together  with  the  12  beegas  miiX  8  bistvas  first 
mentioned,  upon  the  Respondents.     The  Respondent 
FurrooJc-oon-nissa  claimed  under  Imdad  Aliy  and  the 
Respondent   RooJcya   claimed  under  Lootf  Ali.     The 
Appellant  claimed  the  whole  property  under  certain 
deeds  of  sale,  executed  in  his  favour  by  Noor  Julian. 
He  impeached  the  deed  of  gift  relied  on  by  the  Respon- 
dents, as  a  forged  and   fabricated  instrument,  and  as 
one  which,  if  executed  at  all,  was  an  imperfect  dona- 
tion, and  had  no  legal  force  or  validity,  inasmuch  as  it 
was  not  accompanied  by  any  transfer  of  the  possession, 
and  because  it  was  indefinite  in  its  terms. 

The  particulars  of  the  lands  were  as  follow: — 16 
beegas  situate  in  Mouza  Kasliijooor,  consisting  of  garden, 
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house,    and  tank  ;   IG   hisivas  also  situate  in   Mouza        1847. 
Ka&hipoor^  iiiliabited  by  ryots  ;   8  hcegas  and  8  hlswas^         Rj>m 
also  situate  in  Mouza  Kashipoor  aforesaid,   included 
in  the  hazar  ;   1  heeqa  and  11  biswas,  situate  in  Mouza    Furrook- 
Beer  par  a^  occupied  by  rijots.  Begum. 

Of  this  propert}',  it  appeared  that  19  hecgas  and 
10  bis  was  formerly  belonged  to  a  Mr.  Thomas  Moth, 
deceased,  of  which  14  beegas  and  7  biswas  was  khiraji 
land  (land  assessed  to  the  Government  revenue),  and 
5  beegas  and  3  biswas,  the  residue  thereof,  was  la- 
khiraji  land  (free  from  Government  revenue).  JSoor 
Jiihan  was  the  mistress  of  Moth,  and  in  or  prior  to  the 
year  1805,  he  gaA^e  her  16  beegas,  or  thereabouts,  part 
of  the  19  beegas  and  10  biswas,  and  he  gave  the  residue 
thereof  either  to  her,  or  to  her  mother,  from  whom  it 
afterwards  came  to  her. 

Noor  Jahan  obtained  a  Government  jjottah  in  her 
own  name,  for  the  1 4  hcegas  and  7  biswas,  the  khiraji 
portion  of  the  lands. 

The  1  beega  and  11  biswas,  situate  in  Mouza  Beer- 
para,  was  purchased  in  the  name  of  one  JJeer  Ghasi, 
a  nephew  of  Noor  Jahan,  from  one  Gholdm  H'jdur, 
and  was  conveyed  to  him  by  a  bill  of  sale,  dated  the 
13th  of  e/«7ze  1806. 

After  the  connection  between  Noor  Jahan  and  Mr. 
Moth  had  ceased,  and  subsequently  to  the  date  of  the 
last-mentioned  bill  of  sale,  Noor  Juhan  married  Meer 
Sijdoo ;  and  they  continued  to  cohabit  together  till 
the  time  of  his  death,  in  the  year  1825.  During  this 
period,  Meer  Sijdoo  assumed  the  management,  and, 
in  some  respects,  the  ostensible  ownership,  of  the  pro- 
perty belonging  to  Noor  Juhan. 

In  the  year  1818,  Noor  Juhan  and  Meer  Sijdoo  quar- 
relled, and  she  turned  him  out  of  her  house ;  but,  after 
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1847.  being  separated  for  about  a  year,  tlicy  were  reconciled, 

Ram  and  again  lived  together.     At  that  time  Mecr  Sydoo 

UTTON  j^^^i  living  with  him  two  sons,  Imdad  i4//and  LootfAli^ 

FuRRooK-  "by  ]^{^  deccascd  wife,  Zeena  Benuiii,   of  the  respective 

OON-XISSA  ^  '  t/  7  j.^ 

Begum,  ages  of  seven  and  five  years.  Upon  the  occasion  of 
their  reconcilement,  and  on  the  17th  day  of  October 
1819,  it  was  alleged,  that  3Iecr  Sydoo  executed 
an  I/crar-nama,  in  reference  to  the  lands  and  pre- 
mises the  property  of  Noor  Juhan^  in  the  following 
terms : — 

"  I,  Meer  Sydoo,  inhabitant  of  Kashijwor,  execute 
this  Ikrar-nama  to  you,  Noor  Julian.  As  the  lady  of 
Mr.  Moth,  you  received  from  that  gentleman,  cash  and 
jewellery,  and  a  garden,  (Jchiraji,)  situated  in  Kashi- 
poor,  along  the  public  road,  consisting  of  16  heegas  of 
khiraji  and  3  heegas  of  la-khiraji  land  ;  a  pottah  of  the 
khiraji  land,  the  gentleman  in  question  has  caused  to 
be  drawn  out  in  your  name  fi*om  the  Collectorate  ;  and 
you  have  bought  1  heega  and  11  his  was  of  land  in 
Moiiza  Beerpara  ;  and  shortly  after  your  marriage  with 
me  you  have  purchased  from  your  own  money  5  heegas 
14  hiswas  of  land  in  Kashipoor,  in  my  name,  altogether 
26  heegas  and  15  hisivas  of  land  ;  and  you  have  at 
your  own  expense  built  puJcka  houses  and  hazar  there- 
on, and  have  settled  ryots  thereupon  ;  and  in  conse- 
■  quence  of  your  being  a  lady  living  in  concealment, 
(that  is  to  say,  a  virtuous,  respectable  woman,)  I 
manage  the  business  of  the  lands  in  question  for  you  ; 
and  now,  as  I  have  children  from  my  other  wife,  you 
have  grounds  for  suspicion  :  I  therefore  hereby  declare, 
and  give  this  writing  in  acknowledgment,  that  I  or  my 
sons  from  the  other  wife  have  no  claims  whatever  on 
the  5  heegas  and  14  hisivas  of  land  which  you  have 
bought  in  my  name,  and  that  I  am  the  mere  manager 
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of   your  property,   in  consequence   of   your  being  a        ^^■^'^^ 
mo/chuddiira,  (lady  respectable,  living  in  concealment,)         Ram 
otherwise  I  have  no  right  or  interest  in  it  whatever  :     '^^"^"^    ^® 
the  whole  is  your  richt  and  true  title."  Fruitooic- 

JVoor  Julian  continued  m  the  possession  or  receipt  Begu.m.. 
of  the  rents  and  profits  after  the  death  of  3Iccr  Si/doo, 
till  the  month  of  January  1830,  when  she  sold  the 
property  to  the  Appellant.  At  the  death  of  Meer 
Sfjdoo^  and  previously  to  this  sale,  claims  were  set  up 
to  the  property  in  dispute,  on  behalf  of  Imdad  All  and 
Lootf  All,  and  the  Eespondent,  Furrook-oon-nissa,  as 
the  widow  of  Imdad  All;  and  in  the  assertion  of  these 
claims,  attempts  were  made  to  dispossess  Noor  Julian. 
The  ground  taken  in  support  of  such  claim  was,  that 
Lootf  All  and  Imdad  All  were  entitled,  by  right  of  iii- 
heiritance  derived  from  Meer  Sjjdoo  ;  and,  with  a  view 
to  enforce  them,  various  proceedings  were  instituted 
by  these  parties  in  the  Foujdarry  Court,  but  without 
success. 

Noor  Julian^  by  a  bill  of  sale,  bearing  date  the  5th 
of  January  1830,  conveyed  to  the  Appellant  the 
garden,  house,  and  tank,  in  Mouza  Kashipoor,  consist- 
ing of  16  beeyas,  and  the  3  ley  as  and  10  llstuas  of 
land  on  which  the  ha:sar  was  first  established,  and 
the  1  beeya  and  11  hlswas  of  land,  situate  in  3Iouza 
Beerpara,  which  was  purchased  in  the  name  of  Meer 
Ghasl,  making  together  21  heeyas  and  1  hlstoa  of  land. 
And  by  another  bill  of  sale,  dated  the  9th  of  January 
1830,  Noor  Julian  conve5-ed  to  the  Appelhuit  the 
5  beeyas  and  14  bis  was  of  the  land  purchased  by  her  in 
the  name  oVMeer  Sydoo  aforesaid,  being  4  beeyas  and 
18  biswas  of  the  8  beeyas  and  8  blswas  of  laud,  forming 
the  site  of  the  bazar,  and  10  blswas  of  the  Nundl  land. 

Shortly  after  the  execution  of  the;3e  bills  of  sale,  and 
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1S47.^  on  the  Gill  of  Fchritarii  \%Z^^  Noor  Julian  died.  At 
Eam  her  death,  the  Appelhmt  applied  to  the  Collector  of 
^^^^°^  lAE  (J^^l^.l^ll^^^  i^^  .^  Grovcruinent  pottah,  iu  respect  of  the 
Pi-r.KooK-  g;.|i(]  icJiiraji  portion  of  the  property.  The  application 
liEGUM.  was  opposed  by  the  Respondent,  .Furrook-oon-mssa, 
who  then  advanced  a  new  gronnd  of  claim,  alleging, 
for  the  first  time,  that  Noor  Juhan  had  never  been  in 
the  possession  or  enjoyment  of  the  property  in  dispnte, 
since  the  death  of  Mcer  Sijdoo,  but  had,  in  her  life- 
time, by  a  hibha-nama^  or  deed  of  gift,  bearing  date 
\.\\{ilZi\\oi  Decemhcr  1817,  given  the  property  in  ques- 
tion to  Lootf  yl/i  and  Imdad  All.  The  material  part 
of  this  alleged  deed  purported  to  be  as  follows  :  "As 
you  are  the  sons  of  my  husband's  wife,  and  I  have  no 
children,  and  you  have  lost  your  mother,  and  besides 
yourselves,  neither  I,  nor  my  husband,  Meer  Sijdoo^ 
have  any  heirs,  I,  therefore,  make  a  gift  to  you  of  all 
my  property,  real  and  j)ersonal,  in  my  own  name  and 
in  fictitious  name  :"  and  the  deed  then  proceeded, 
"  While  I  am  living,  my  expenses  will  be  defrayed 
from  the  profits  of  the  gifted  property." 

Various  inquiries  were  made  and  proceedings  had  in 
reference  to  the  Appellant's  application  for  a  j)ottah^ 
and  on  the  5th  of  March  1831,  Mr.  (7.  Troivcr^  the 
Collector,  ordered  that  a  j^ottah  should  be  granted  to 
Appellant,  leaving  the  objecting  parties  to  seek  redi'ess 
by  a  civil  action. 

Upon  the  execution  of  the  bills  of  sale  by  Noor 
Julian^  the  Appellant  had  entered  into  the  possession 
and  receipt  of  the  rents  and  profits  of  the  property  in 
dispute  ;  but  the  Respondent,  FurrooJc-oon-nissa^  after 
the  grant  of  the  pottaJi^  caused  the  Appellant  to  be  cited 
in  the  Foujdarrf/  (Criminal)  Court,  insisting  upon  their 
right,  by  vii'tuc  of  the  alleged  deed  of  gift,  of  the  13  th 
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of  December  1817,  in  favour  of  Looff  Ali  and  Imdad       i*^-*'- 
All ;  but  tlic  magistrate  of  the  Foiijdarrj/  Court,  on        eam 
the  19th  of  3Icnj  1S31,  decided  that  the  kud  in  dis-  r.uxiox  Rae 
pute,  beinsT  the  lauds  and  premises  purchased  bv  the    Fuurook- 

^  ^  ^  ^  ^     .        .  "  00X-MS3A 

Appellant,  of  JVoor  Jiihan^  .should  remain  in  the  posses-  Begum. 
sion  of  the  Appellant,  and  that  the  Plaintiff,  in  that 
proceeding,  should  be  left  to  establish,  her  claim  by  a 
suit  in  the  Civil  Court.  From  this  decision  an  appeal 
was  preferred  to  the  circuit  commissioner,  who,  on  the 
21st  of  Jult/  1831,  upon  the  hearing  of  the  matter  of 
the  appeal,  ordered  that  the  decision  of  the  magistrate 
of  the  Foujdarrtj  Court  should  be  affirmed. 

On  the  30th  of  August  1832,  the  Eespondent, 
Furrooh-oon-nissa^  the  widow  of  Imdad  All,  deceased, 
and  Roohja  Berjum^  the  daughter  of  a  deceased  sister 
of  Meer  Sydoo^  filed  their  petition  of  plaint,  against  the 
Appellant,  in  the  Calcutta  Provincial  Court.  By  their 
plaint,  the  Eespondents  claimed  to  recover  the  property 
in  question  from  the  Appellant,  and  they  therein  re- 
feiTcd,  among  other  things,  to  the  hibha-nama^  or 
deed  of  gift,  which,  they  alleged,  had  been  executed  by 
Noor  Julian^  in  favoiu'  of  Lootf  All  and  Imdad  Ali ;  and 
they  alleged  that,  by  the  deed  of  gift,  and  also  by  the 
Furraiz,  or  Mahomedan  Law  of  Inheritance,  the  whole 
estate  of  Noor  Juhan,  and  that  of  Meer  Sf/doo,  devolved 
on  Imdad  Ali  and  Loot/  Ali,  and  after  their  demise 
devolved  on  the  Eespondents,  Furrook-oon-nissa  and 
Roohja  Begum  ;  and  they  further  alleged  that  the  Ap- 
pellant had,  through  the  bills  of  sale  from  Noor  Julian, 
which  they  alleged  were  forged,  imder  the  orders  of 
the  magistrate,  possessed  himself  of  the  property,  and 
appropriated  to  himself  the  profits  thereof,  and  prayed 
to  be  put  into  possession,  and  to  recover  the  mesne 
profits  from  the  Appellant. 
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1847.  'fo  tills  plaint,  the  Appellant  appeared  and  pnt  in 

Eam        liis  answer,   stating  his  oa\ti  title,  and  denying  the 

RuTTux  Eae  . j|pg^,j  ^'iig  ^f  ^i^g  Respondent ;  and  the  Appellant 

FuRuooK-     aigo   insisted  that   the   Eespondent,    llookya   Beguni^ 

Beuum.      had  shown  no  title  whatever,  and  had  no  right  to  join 

as  complainant  in  the  suit. 

Upon  the  abolition  of  the  Calcutta  Court,  by  Eegu- 
lation  Y.  of  1831,  the  suit  was  transferred  to,  and  the 
proceedings  afterwards  carried  on  in,  the  Civil  Court 
of  the  Twenty-four  Pergunnas. 

On  the  28th  of  September  1836,  the  Judge  of  the 
Court,  Mr.  U.  R.  Barivell,  pronounced  the  Court's 
decree,  dismissing  the  suit  with  costs. 

The  Eespoudents  appealed  from  this  decree  to  the 
Sudder  Detvannij  Adcnvliit. 

In  the  proceedings  before  the  Sudder  Deivanny 
Adatvltif,  it  was  alleged  by  a  party  who  intervened  in 
the  suit,  that  the  Respondents  and  their  ancestors 
were  of  the  Imamia  faith,  according  to  the  tenets  of 
which,  an  undefined  gift  was  valid.  With  reference 
to  this  point,  the  Judge  thought  it  necessary,  before 
a  decree  could  be  made,  to  ascertain  two  points : 
1st,  whether  the  Respondents  and  their  ancestors 
were  of  the  Sheea  or  Imamia  faith ;  and,  2ndly,  through 
wdiom,  and  by  what  right,  JSoor  Julian  collected  the 
rents  from  the  lands  in  dispute,  up  to  the  date  of 
the  bills  of  sale  of  the  Appellant,  and  whether  she 
held  possession  up  to  the  date  in  question.  Upon 
these  points  evidence  was  taken  in  the  Sudder  Court, 
and  various  documents  adduced,  and  on  the  21st 
of  September  1840,  Mr.  Warner^  the  Judge,  pro- 
nounced his  opinion  to  be,  that  Noor  Julian  was  en- 
titled only  to  what  she  had  received  by  way  of  gift 
from   Mr.  Molh^  viz.,  14  lecgas  and  7   lisu'as  of  land, 
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mcutioncd  in  the  pottah  of  the  Collector ;   that  the  rest  i^"*"- 

of  the  property  belonged  to  Meer  Sydoo  ;   and  that  the  Eajm 

deed  of  gift  was  ineffectual,  because  it  was  unaccom-  ^^^^^    ^^ 

panied  with  possession ;  and  after  observing,  that  it  Furrook- 

\  (.1  •  OON-NISSA 

did  not  appear  from  the  proceedings  how  the  Eespon-  Begum. 
dent,  Rookija  Begum^  became  heir  to  Mcer  Sf/doo,  or 
his  sons,  tlie  Judge  ordered,  subject  to  the  submission 
of  the  matters  of  the  appeal  to  a  second  voice,  that 
the  claim  and  appeal  of  the  Eespondent  Furrook-oon- 
nissa,  in  the  estate  of  3fccr  Sydoo ^  deceased,  should 
be  decreed  to  her  by  right  of  inheritance,  and  that  the 
rest  of  her  claim  should  be  dismissed.  On  the  aj^peal 
being  brought  before  Mr.  T,  B.  Biscoe,  another  Judge 
of  the  Court,  he  was  of  opinion,  that  the  whole  of 
the  claim  of  the  Eespondents  should  be  decreed  to 
them,  and  that  the  decision  of  'the  Civil  Court  of  the 
Twenty-four  Pergunnas^  should  be  reversed.  This 
difference  of  opinion  between  the  Judges  of  the  Stidder 
Court,  made  it  necessary  to  refer  the  matter  to  the  con- 
vsideration  of  a  third  Judge,  which  was  accordingly  done; 
and  the  third  Judge,  Mr.  D.  Smyth,  on  the  11th  of 
December  1840,  expressed  his  concurrence  in  the 
opinion  of  Mr.  Biscoe,  and  it  was  finally  ordered,  that 
the  appeal  of  the  whole  claim  set  forth  by  the  Respon- 
dents should  be  decreed  to  them,  and  the  decision  of 
the  Court  of  the  Twenty-four  Pergimnas  cancelled. 
From  this  decision  the  present  appeal  was  brought. 

Mr.  Kinder  slog,  Q.C.,  Mr.  Llogdj  and  Mr.  Fooksj 
for  the  Appellant. 

The  Respondents,  on  whom  lie  the  obligation  and 
burthen  of  proof,  (the  Appellant  being  in  possession 
under  an  order  of  the  Foujdarry  Court,)  have  not 
established  their  title  by  sufficient  evidence.     The  deed 

VOL.   IV.  E  1 
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184T.        of  gift,  on  which  they  rely,  as  the  origin  of  their  title^ 

Eam        to  part  of  the  property  in  dispute,  is  at  all  events  an 

EuTTox  Eae  ineffectual  instrument,  inasmuch  as  the  gift  thereby 

Fl-erook-    expressed  to  be  made,  was  not  accompanied  by  pos- 

Begum.      session,  and  was  indefinite  in  its  terms.     The  Eespon- 

dents  have  not  established  anything,  beyond  what  they 

could  claim  by  right  of  inheritance  fi'om  Meer  Sydoo. 

Mr.  Turner,   Q.C.,  Mr.    Wigram,  Q.C.,  and  Mr. 
Busk,  for  the  Eespondents. 

The  possession  of  the  Appellant  having  been 
obtained  by  fraud,  it  was  not  competent  to  him  to  put 
the  Eespondents  to  proof  of  their  title,  and  they  were 
entitled  to  restitution  of  the  lands,  without  proof  of 
title.  The  title  of  the  Eespondents,  however,  to 
recover  the  land,  was  clearly  proved,  whether  the 
property  is  treated  as  having  belonged  wholly  to  Noor 
Julian,  or  as  having  belonged  partly  to  Noor  Juhan, 
and  partly  to  3Iccr  Sydoo. 

They  cited  and  referred  to  Allen  v.  Rivington  (a). 
Doe  dem.  Stephens  v.  Lord  {!)).  Macnaghteah  Priu. 
of  Mahomedan  Law,  pp.  206,  213,  230,  305. 

In  the  course  of  the  reply,  Lord  Brougham 
observed — 

It  appears  that  the  proceedings  which  have  taken 
place  on  the  part  of  the  Eespondents,  in  tiu-ning  the 
Appellant  out  of  possession  of  the  14  heegas,  7  biswas, 
under  the  alleged  deed  of  gift  of  1817,  by  Noor 
Juhan,  to  the  sons  of  ^her  Sydoo,  her  husband,  by  a 
former  wife, — that  this  forcible  ouster,  displacing  and 
removing  the  Appellant,  led  to  a  proceeding  in  the 

(<?)  2  Saunders,  111.  {b)  7  Ad.  &  Ell.  610. 


EUTTON  RaK 
V. 
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Foujdarrjj  Court,  in  the  nature  of  a  police  proceeding,  1847. 

for  restoring  the  possession  to  the  Appellant,  leaving  Eam 
the  Respondents  to    proceed,   as  we  should    say  in 

our  Courts,  "  puttinoj  them  to  their  eiectment,"  but  in  Furrook- 

.  i-i-  .  OON-NISSA 

then*  own  language,  putting  them  to  their  plaint,  m      Begum. 

order  to  recover,  as  in  an  ejectment  here,  upon  the 

strength  of  their  own  title.      The  Foujdamj  Court 

only  gave  possession.     The  question,  therefore,  arises 

now  upon  the  Respondents'  title,  which  is  put  in  issue 

by  these  proceedings.     Their  Lordships  are  of  opinion, 

that  the  Respondents  have  failed  m  proving  that  title : 

it  is  needless  to  go   into  the  proofs,  as  we   are  all 

satisfied  that  the  deed  of  gift  of  1817  was  a  fabricated 

instrument. 

Now  this  decision  against  the  Respondents  refers  to 
their  title,  as  regards  the  14  heegas^  7  bisivas ;  it  does 
not  refer  to  the  2  beegas.  These  2  leegas  are  clear  of 
that  consideration  altogether,  which  may  be  brought 
within  the  same  title,  that  is  to  say,  the  title  of  Noor 
Julian^  because  the  deed  of  gift  is  a  general  conveyance 
by  Noor  Julian^  of  all  her  property.  Whatever  title 
the  Respondents  claim  under  that  deed  of  gift  of  1817, 
is,  therefore,  disposed  of  by  a  decision,  quoad  that ;  and 
the  Appellant  will  be  restored  to  that;  leaving  all 
questions  open  with  regard  to  Noor  Juhanh  suc- 
cession. 

Mr.  Kinder  shy  having  replied,  the  following  judg- 
ment was  delivered  by 

Lord  Brougham  : 

Their  Lordships  having  thus  disposed  of  the  main 
point  in  this  case,  the  claim  of  these  parties,  the  sons 
of  Meer  Sgdoo^  deceased,  or  those  representing  them, 
their  widows  by  the  Mahomedan  law  being  purchasers, 
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i^'*''-  under  the  deed  of  1817,  the  alleged  deed  of  gift  of 

Ram  JVoor   Juhan ;   and   being   of   opinion,    that,    looking 

V.  to  the  evidence,  there  is,  nevertheless,  a  right  in  the 

FuRRooK-  pr^i-ties  to  come  in  and  claim  by  inheritance,  nnder 

OON-NISSA       1  _  "^  ^  ' 

Begum.  JSfoor  Julian^  it  only  remains  to  dispose  of  that  part 
of  the  case  which  refers  to  the  12  heegas,  8  biswas,  in 
the  name  of  Meer  Sydoo. 

Now,  it  appears  to  their  Lordships,  upon  the  best 
consideration  they  have  been  able  to  give  it,  that  they 
cannot  consider  the  instrument  of  the  3rd  of  July 
1824,  (in  which  Meer  Sydoo,  in  applying  for  a  pottah  in 
Noor  Jiilicm''s  name,  acknowledged  that  5  heega§  and  8 
biswas,  purchased  in  his  name,  was  her  property,) 
referred  to  in  the  order  of  Mr.  Trower,  the  Collector 
of  the  district,  on  the  same  date,  is  a  fabrication : 
we  consider  it  is  a  genuine  instrument.  Mr.  Trower's^ 
an  English  officer's,  name  being  forged,  and  no  notice 
taken  by  the  Court  of  such  forgery,  appears  to  be  in 
the  highest  degree  improbable,  and  is  negatived,  in 
the  first  place,  by  its  great  -  internal  improbability, 
upon  the  absence  of  all  notice  or  remark  upon  it,  or 
proceeding  taken  in  the  Court  below ;  and  the  instru- 
ment is  supported  by  evidence  of  a  disinterested  and 
indifferent  party,  the  very  individual  who  drew  and 
prepared  the  instrument. 

Taking  these  things  together,  their  Lordships  enter- 
tain no  doubt  that  they  must  give  credit  to  it  as  an 
authentic  instrument,  and  that  puts  an  end  to  the 
case,  with  regard  to  the  5  heegas  and  8  liswas. 

Declare,  therefore,  that  the  Appellant  having  been 
put  by  the  Court,  in  India,  in  possession  of  the  pro- 
perty in  dispute,  and  the  Eespondents  having  been 
directed  to  bring  a  civil  suit  to  assert  their  claim  to 
such  property,  and  having  brought  this  suit  accord 
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iugly,  it  was  incumbent  on  the  Eespondents  to  prove  1847. 
some  title  to  such  land,  before  the  Appellant  was  r^-m 
called  upon  to  make  out  his  title.  Euxiw  Rab 

Declare,  that  it  appears  that  the  deed  of  gift  set  up    Furrook- 
by  the  Respondents,   in  favour  of   the  sons  of  3Ieer      Begum. 
Sf/doo,  is  a  fabricated  deed,  and  that  the  Eespondents 
have  no  title  under  that  deed,  to   such  property  as 
belonged  to  A^o)-  Julian. 

Declare,  that  as  to  the  land  in  the  name  of  Meer 
Ghazij  the  Respondents  have  shown  no  title  to  such 
laud. 

Declare,  that  as  to  the  5  beegas^  8  biswas,  in  the 
name  of  Meer  Sijdoo,  they  appear  to  have  been  pur- 
chased on  account  of  A^oor  Juhan. 

Reverse,  therefore,  the  decree  complained  of ;  restore 
the  possession  to  the  Appellant,  but  declare,  that  this 
order  is  entii'ely  without  prejudice  to  any  question  as 
to  the  validity  of  the  deeds  under  which  the  Appellant 
claims,  as  between  him  and  any  person  claiming  under 
Noor  Juhan. 
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Mrssi'MAT    GoLAB    KooNWUE,     Sheo  ^ 

RuTTUN  Sing,    Sheo   Ummuh  Sing,  J  Appellants^ 
and  Kampta  Persad   Sing     -         - ) 


AND 

The     Collector     of    Benares, 
Eaja   Oodit   Narain  Sing     - 


24tli  &  2 
June 
1847. 


A.,  the  pro- 
prietor of 
lai'ge  an- 
cestral and 
other  estates 
in  Benares, 
died,  leading 
a  widow  and 
four  sons. 
Shortly  after 
A's.  death, 
three  of  the 
brothers 
became  im- 
plicated in 
a  rebellion 
against  the 
State.     The 
f 
suppr 


and 


Respomlents. 


On  Appeal  from  the  Sudder  Dewanny  Court  of  Bengal, 

ith  J_  HIS  was  an  appeal  from  a  final  decision  of  the 
Sudder  Deioanny  Court  of  Bengal^  made  in  a  suit  in- 
stituted by  the  Appellant,  Miissumat  Golah  KoonwuVy 
against  the  Collector  of  Benares^  and  Raja  Oodit 
Naram  Sing,  for  the  restitution  of  certain  malguzary 
and  jJi^z/^/property  in  Pergimnas  Kole-  JJsla,  Narainpore^ 
and  TiduKiree^  consisting  of  various  lands  named  Fut- 

■^  Present:  Members  of  the  t^2<rZ/>/«'/  Co-:i)nittee, — Lord  Langdale, 
Lord  Campbell,  the  Eight  Hon.  Dr.  Lusbington,  and  the  Eight 
Hon.  T.  Pembei-ton  Leigh. 

Privy  Councillors, — Assessors, — Sir  A.  Johnston,  Knt.,  and  Sir 
E.  Eyan,  Knt. 


fourth  brother,  then  a  minor,  was  not  concerned  in  the  rebellion.  Atthe 
suppression  of  the  rebellion.  Government  issued  pioclamations  for  the 
parties  severally  to  appear  and  answer  the  charges  against  them ;  but 
they  absconded :  the  Government  thereurun,  acting  under  the  pro^asions 
oi  Bengal  Eeg.  XI.  of  1"96,  confiscat-a  the  whole  of  their  property,  in- 
cluding the  ancestral  estates,  formerly  held  by  A. 

Held  on  appeal,  that  such  confiscation  was  regular,  and  within  the 
meaning  of  the  Eegulation,  but  that  the  act  of  Government  which  divest- 
ed the  three  sons  of  their  right  and  interest  in  the  estates,  did  not  affect  the 
rights  of  the  fourth  son,  who  was  entitled  to  his  share  in  all  the  ancestral 
estates  of  A., taken  bv  the  Goveniment,under  the  forfeitui-e  ;  and 

Held  also.that  the  forfeiture  did  not  affect  the  rights  of  A.'s  widow.and 
that  she  was  entitled  to  maintenance,  out  of  the  whole  ef  the  estate  that 
was  ancestral. 
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tchporc^  &c.,   formerly  the  property   of  her  deceased  ^^'^'' 

husband,    Ujalb    Sin(/,  and    subsequently  of  his  son,  Mussumat 

Sheo    Pursan  Sing^  which  had  been  seized  and  con-  kooxwuk 

fiscated  b}^  the  Government,  under  the  provisions  of  '-^^^^  others, 

Bcnr/cd  Eegulation  XI.   of   1796  ;  Sheo  Pursan  Sing  Thb 

and  his  brothers,  Sheo   Ruttun  Sing  and   Sheo    Ummur  qj,  benaues 

Sing^  have  been  engaged  in  the  rebellion  in  Benares,  '^^^ 

under  Vizier  Ali,  in  the  year  1799.  Narain  sino. 

The  material  facts  of  the  case,  and  the  questions 
raised  by  the  appeal,  are  fully  staled  in  the  judgment 
of  their  Lordships. 

The  case  was  argued  by 

Mr.  Buller,  Q.C.,  Mr.  Jackson,  and  Mr.  Forsyth, 
for  the  Appellants  ;  and 

Mr.  Wigram,  Q.  C,  Mr.  E.  J.  Llogd,  and  Mr. 
Edmund  F.  Moore,  for  the  Collector  of  Benares, 
and  Raja  Oodit  Narain  Sing, 

The  following  authorities  were  cited  and  referred 
to. 

As  to  the  Appellant's,  Mussumat  Golab  Koomviir'^s, 
right,  by  the  Hindoo  Law,  to  maintenance  out  of  her 
deceased  husband's  estates.  Mussimiaut  Bheeloo  v. 
Phool  Chund  (a).  Rungama  v.  Atchama{h).  1  Strange' s 
Hindoo  Law,  (2nd  Edit.)  121. 

Upon  the  question  of  the  brothers  being  an  undi- 
vided Hindoo  family.  1  Strange' s  Hindoo  Law,  (2nd 
Edit.)  p.  17,  18,  199. 

The  Right  Hon.  T.  Pemberton  Leigh  : 
The  suit,  in  this  case,  was  brought  for  the  recovery     nth  Dec, 

1847. 
{a)  3  Ben.  Sud.   Dew.  Rep.,  223.  ^^v-w 

(Jb)  4  Moore's  Ind.  App.  Cases,  1  &  112.  * 
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1847.  of  large  estates  in  the  province  of  Benares^  which  had 
MussL-MAT  been  seized  by  the  East  India  Company,  on  the  ground 
Koo:nwijr    ^^  ^  forfeiture,  alleged  to  have  been  committed  by  the 

and  others,     oWUerS. 

V. 

The  The   Appellants,    who  claim  the   estates,    are   the 

of^bSaees  "^'idow  and  thi-ee  surviving  sons  of  Ujaih   Sing.     The 

and         Eespondents  are  the  Collector  of  Benares.   defeudin<^ 
Nabain  Sing,  the  siiit  on  behalf  of  the   Company,   and  Raja    Ootid 
Narain  Sing^  to  whom  a  part  of  the  confiscated  pro- 
perty has  been  granted. 

Ujaih  Sing  appears  to  have  held  under  different 
grants,  from  iheEaja  of  Benares,  Yeicj  extensive  estates. 
These  estates,  or  a  great  part  of  them,  were,  in  his 
lifetime,  re-granted  to  his  eldest  son,  Sheo  J^arsan 
Sing. 

In  1786,  Ujaib  Sing  died,  leaving  the  Appellant, 
Mnssumat  Golah  Sing,  his  widow,  and  Sheo  Pursan 
sing,  and  the  Appellants  Sheo  Ruttun  Sing,  Sheo 
Ummur  Sing,  and  Katnjjta  Persad  Sing,  his  four  sons, 
surviving  him. 

In  1799,  an  insurrection  broke  out  in  Benares,  in 
which  the  three  eldest  sons  of  Ujaib  Sing  were  ac- 
cused of  being  implicated  ;  the  fourth,  Kamfta  Per- 
sad, being  then  a  minor.  The  supposed  delinquents 
were  summoned  to  appear  and  answer  the  charge 
against  them,  but  they  absconded,  and  could  not  be 
foimd.  After  certain  proceedings  had  taken  place,  the 
regularity  of  which  is  disputed  by  the  Appellants,  an 
order  was  pronounced  by  the  Governor- General  in 
Council,  on  the  30th  January  1800,  declaring  the 
estates  of  Sheo  Pursan  Sing,  Sheo  Ritttun  Sing,  and 
Sheo  Ummu7'  Sing,  to  be  forfeited,  and  [directing  the 
Collector  of  Benares  to  hold  them,  subject  to  the 
disposal  of  the  Government. 
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Under  this  order,  all  the  estates  held  in  the  name  of        1847. 
Sheo  Persad  Sing  were  confiscated.     A  portion,  con-    Mussumat 
sisting  of  the  pergunna  of  Kole-  TJsla^  was  granted  to    koq^twur 
Rang  Golab  Koonwur^  for  her  life,  subject  to  a  heavy    ^^^  others, 
mortgage   made  by   Sheo  Pursaa  Sing)  and  on  the         The 
death   of   the   Rany^  in  1805,  this  part  of  the  pro-   of^BeSe^ 
perty  was  j^rranted,  on  the  same  terms,  to  her  son,  the   ^    ^^ 
Kespondent,  Raja  Ooait  Narain  Smg.  naraih  sing. 

In  1803,  the  Appellant,  Mussumat  Golab  Koonwur^ 
presented  a  petition  to  the  Governor-General,  for  a 
restoration  to  her,  of  the  confiscated  estates,  which  she 
alleged  to  be  her  hereditary  property.  She  was  referred 
by  the  Governor-General  to  the  Courts  of  Law,  for  the 
establishment  of  any  claim  which  she  might  have. 

In  1810,  with  the  sanction  of  the  East  India  Com- 
pany, she  filed,  in  the  Provincial  Coui't  of  Benares^  the 
plaint,  which  is  the  foundation  of  the  present  proceed- 
ings. This  plaint  stated  the  whole  of  the  confiscated 
property  to  have  been  the  ancestral  property  of  her 
late  husband,  Ujaib  Sing^  though  transferred  into  the 
name  of  Sheo  Pursaii  Sing,  his  eldest  son,  and  to  have 
been  enjoyed,  after  the  death  of  Ujaib  Sing,  by  the 
Plaintiff  and  her  sons,  and  prayed  that  it  might  be 
restored  to  the  Plaintiif. 

It  does  not  appear  that  the  other  Appellants  ever 
became  formal  parties  to  this  suit,  though  they  seem, 
from  time  to  time,  to  have  concurred  with  the  Plaintiff, 
in  presenting  petitions  to  the  Court,  in  incidental 
matters. 

The  Defendants  relied  upon  their  title,  under  the 
order  of  confiscation ;  and  after  a  variety  of  proceedings, 
not  necessary  to  be  stated,  the  case  came,  on  the 
15th  of  August  1816,  to  be  heard  before  Mr.  Courtneg 
Smith. 

VOL.   IV.  F  1 
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Mr.  Courtney  Smith  appears  to  have  considered 
that  the  confiscation  was  founded  on  acts  of  rebellion, 
siipposed  to  have  been  committed  by  the  sons  of  Ujaib 
Sing^  and  as  no  proof  of  any  such  acts  was  to  be  found, 
he  was  of  opinion  that  the  confiscation  was  entirely 
illegal.  He  held  that  the  whole  property  was  to  be 
considered  as  belonging  to  the  widow  and  sons  of 
Ujaih  Sing,  and  he  decreed  that  it  should  be  restored 
to  them  accordingly. 

It  is  obvious  that,  at  this  time,  the  real  nature  of  the 
case  was  not  understood.  The  confiscation  was  not 
founded  on  any  supposed  act  of  rebellion,  but  on  the 
failure  of  parties  summoned  to  appear,  to  come  in 
under  the  summons,  and  which  failure  was  alleged  to 
empower  the  Government,  under  the  terms  of  the  Ee- 
gulation,  after  stated,  to  declare  a  forfeiture. 

It  may  be  observed,  that  even  if  the  foundation  of 
the  decree  had  been  sound,  it  was  very  singular  in 
form ;  for  supposing  the  property  to  have  belonged 
to  the  sons  of  Ujaib  Sing,  not  one  of  them  was  a 
party  to  the  suit:  it  did  not  appear  whether  Sheo 
Pursan  Sing  was  alive  or  dead,  and  the  decree  was 
made  at  the  instance  of  a  party  who  had  no  title, 
in  favour  of  persons  who,  if  they  had  a  title,  were  not 
parties. 

We  advert  to  the  form  of  the  proceedings,  not 
because  our  judgment  will  at  all  turn  upon  it,  but 
because  it  will  be  found  material,  with  reference  to  one 
of  the  points  urged  before  us,  at  the  hearing. 

From  this  decree,  there  was  an  appeal  to  the  Sudder 
Court,  both  by  the  Collector  and  the  Raja. 

The  Collector,  in  his  petition  of  appeal,  did  not 
object  to  the  decree,  so  far  as  it  restored  to  Kampta 
Persad  any  property  belonging  to  him,  but  it  required 
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that  what  did  properly  belong  to  him  should  be  as-      Jf^^l- 
certaiuod.  Mussumat 

Although  the  three  sons  of    Ujaih  t^ing  were  not    kooitwtjr 
parties  to  the  original  suit,  they  became  parties  to    aud  others, 
both   appeals,   and  put  in   joint  answers  with  their         The 
mother,    3Iussumat   Golah   Koomvur.     In   both   these   ofBenabes 
documents,  all  the  property  in  dispute  is  claimed  as         ^^ 
ancestral  property,  which  had  come  from  Ujaih  Sing,      narain  siho. 

In  the  course  of  the  proceedings  in  the  appeal,  the 
points  on  which  the  confiscation  had  proceeded  were 
further  investigated.  Additional  evidence  was  pro- 
duced, and  the  nature  of  the  title,  under  which  the 
various  portions  of  the  disputed  property  had  been 
held,  at  the  time  of  the  confiscation,  was  examined,  and, 
on  the  9th  of  November  1819,  the  decree  of  the  S udder 
Court,  now  appealed  from,  was  pronounced.  By  this 
decree,  the  Court  reversed  the  judgment  of  the  infe- 
rior Court,  and,  holding  the  confiscation  to  be  valid, 
decided  that  it  took  effect  as  to  all  the  estate  and 
interest  which  Sheo  Pursan  Sing,  Sheo  Euttim  Sing, 
and  SJieo  Ummur  Sing,  had  in  the  property  ;  and  it  then 
proceeded  to  declare,  in  what  parts  of  the  property 
Kampta  Per  sad  Sing  was  to  be  held  to  have  an  interest, 
and  dii-ected  such  property  to  be  restored  to  him,  but  it 
took  no  notice  of  the  right  of  Mussumat  Golah  Koomvur 
to  maintenance,  a  right  which  does  not  appear,  from 
the  proceedings,  to  have  been  adverted  to. 

From  this  decree,  the  present  appeal  is  brought. 

It  has  been  contended  before  us  by  the  Appellants, — 

First.  That  the  Government  had  no  authority  to 
pronounce  a  sentence  of  forfeiture,  in  this  case,  even  if 
all  necessary  forms  had  been  observed. 

Second.  That  all  necessary  forms  were  not  ob- 
served. 
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1847.  Third.  That  if  the  sentence  were  valid,  the  forfei- 

Mlssumat  tui-e  would  enure  for  the  benefit,  not  of  the  Govem- 

kSjtwur  ^^^^i  ^^t  of  Kampta  Persad  Sing. 

and  others,  Fouith.  That  all  the  property  in  the  name  of  Sheo 

The  Pursan  Sing  might  have  been  treated  as  ancestral  pro- 

CoLLECTOR  „„,.f  ^ 

ofBexares  P^^"-}- 

and  Fifth.  That  if  not,  the  four  brothers  constituted  an 

Eaja  Oodit 


nabain  Sing,  undivided  family,  and  that  all  the  acquisitions  of  Sheo 
Pursan  Sing  would  be  part  of  the  joint  stock.     And 

Lastly.  That,  at  all  events,  Mussumat  Golah  Koonwur 
was  entitled  to  maintenance,  out  of  the  whole  of  the 
property  of  UJaib  Sing. 

The  fii'st  question  depends  on  the  Regulation  XI.  of 
1796. 

That  Eegulation  provides  for  two  cases, — First,  re- 
sistance to  process  of  the  Court ;  Second,  for  cases  of 
persons  charged  with  offences  of  a  criminal  nature, 
who  shall  abscond  or  conceal  themselves,  so  that  upon 
process  issued  against  them  they  cannot  be  found. 

The  present  case  comes  within  the  second  class. 

The  pro^dsions  are  in  substance,  that,  in  such  cases, 
proclamations  shall  be  issued  by  the  magistrates,  re- 
quiring the  absent  party  to  appear  to  answer  the 
charge,  within  a  period  not  less  than  a  month  :  in  de- 
fault of  appearance,  if  the  absentee  be  a  proprietor, 
paying  revenue  immediately  to  the  Government,  the 
magistrate  is  to  order  the  attachment  of  any  lands  of 
the  absentees,  within  his  j  urisdiction,  by  issuing  his 
precept  to  the  Collector  of  the  district,  directing  him  to 
attach  the  lands,  and  hold  them  till  further  notice. 

Then  follows  the  sixth  and  last  clause,  which  is  in 
these  words  : — "  Should  the  absentee  neglect  to  attend, 
after  a  period  of  six  months  after  lands  have  been 
ordered  under  attachment,  the  magistrate  is  to  report 
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the  case  to  the  Governop-General  in  Council,  wlio  will      ^^^L- 
pass  such  order  upon  it,  and  upon  the  future  disposal    MrssuMAx 
of  the  lands,  as  he  may  judge  proper."  KoCvwuk 

K'o  words  can  be  more  ereneral  and  extensive  than    and  others, 
these  ;  but  it  was  argued,  that  they  could  not  be  in-         The 
tended  to  include  a  forfeiture  or  confiscation  of  the   ofBenakes 
lands,   because  in  the  other  case  provided  for  by  the   jj^j^^^^^j^ 
Eegulation,  viz.,  that  of  resistance  to  process,  forfeiture  narain  sino. 
of  the  lands  is  expressly  enacted. 

The  two  cases  are  obviously  very  different ;  but  it 
will  be  found,  on  examination,  that  the  terms  of  the 
enactment,  applicable  to  the  first  case,  confirm  the 
construction  which  we  put  upon  the  clause  now  in 
question. 

In  case  of  resistance  to  process,  the  magistrate  is  to 
declare  the  foi-feiture,  but  that  sentence  is  to  be  re- 
viewed by  the  Nizamut  Adawlut,  which  may  either 
confirm  or  modify  it;  if  confirmed,  the  proceedings 
are  to  be  transmitted  before  the  sentence  is  carried 
into  execution,  to  the  Governor-General  in  Council, 
who  will  finally  determine  whether  the  sentence  of 
forfeiture  shall  be  put  in  force,  or  commuted  to  a  fine, 
or  otherwise,  and  who,  whenever  he  may  order  the 
land  or  lease  of  the  offender  to  be  forfeited  to  Govern- 
ment, will,  at  the  same  time,  cause  the  necessarj'-  in- 
structions, for  the  future  disposal  of  the  land,  to  be 
convej^ed  to  the  Collector  through  the  Board  of  Ee- 
venue. 

These  words  are  substantially  the  same  as  those  of 
the  sixth  section. 

"We  have  no  doubt,  therefore,  of  the  right  of  the 
Governor- General  in  Council  to  pronounce  an  order 
of  confiscation,  in  such  cases  as  the  present. 

II.  It  is  said  that  the  proceedings  were  irregular. 
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Xow,  it  is  not  disputed  that  process  was  issued 
against  the  parties  ;  that  they  absconded  ;  that  their 
lands  were  attached  by  the  Collector,  under  an  order 
from  the  magistrate ;  that  six  months  elapsed  without 
their  appearance  ;  that  the  case  was  reported  to  the 
Governor- General  in  Council ;  that  a  sentence  of  for- 
feiture was  pronounced.  But  it  is  contended,  that  the 
attachment  ought  only  to  have  issued  after  certain 
proclamations  had  been  made,  in  a  particular  form, 
and  with  certain  ceremonies ;  and  that  there  is  no 
CAddence  that  those  forms  and  ceremonies  were  strictly 
observed.  We  are  of  opinion,  that  after  the  issuing 
of  the  attachment  by  the  Court,  and  the  subsequent 
declaration  of  forfeiture,  we  must  presume  all  things 
previous  to  the  attachment  to  have  been  regularly  and 
legally  done,  and  that  there  is  no  sufficient  evidence  to 
rebut  that  presumption.  It  is  necessary,  therefore, 
to  consider  what  might  have  been  the  effect  of  any 
such  irregularity,  if  it  had  been  proved  to  exist. 

III.  The  next  proposition  of  the  Appellants  was 
a  very  singular  one,  viz.,  that  the  forfeiture  declared 
against  three  of  the  brothers  should  enure  for  the 
benefit  of  the  fourth,  in  direct  opposition,  both  to  the 
letter  and  spirit  of  the  Eegulation,  which  declares  that 
the  forfeited  lands  shall  be  at  the  disposal  of  the  Go- 
vernor-General in  Council.  Neither  principal  nor 
authority  was  advanced  in  support  of  such  a  proposi- 
tion, and  it  is  obvious  that  it  cannot  be  maintained. 

An  opposite  view  of  the  subject  appears  to  have  been 
suggested  by  the  Commissioners  of  forfeited  estates,  in 
the  course  of  these  proceedings,  viz.,  that  when  the 
Government  had  made  grants  to  individuals,  as  in  this 
case  to  Sheo  Puisan  Sing,  the  whole  property  granted 
to  him  by  the  Government   ought  to  be  held  forfeited 
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by  his  delinquency,  without  regard  to  the  rights  of        i^^'^- 
participation  in  the  property  which  might  belong  to    Mitssumat 

1  £  X,-      £         •^  GOLAB 

members  or  nis  lamily.  Koonwur 

'No  such  question,  however,  has  been  raised  in  the  ^^^  others  * 

course    of   these   proceedings :    on   the   contrary,  the  The 

decree  affirming  the  rights  of  Kampta  Pcrsad^  as  far  as  of^Benares 

his  share  is  concerned,  is  not  obi<3cted  to.     The  ques-   „    ^^^ 

'  J  ^  RajaOodit 

tion,  therefore,  is  not  before  us.  »  narain  sino. 

The  next  point  for  consideration  is,  whether  the 
decree  has  given  to  Kampta  Per  sad  all  that  he  was  en- 
titled to,  assuming  his  interests  to  be  unaffected  by  the 
forfeitiu'e. 

The  decree  proceeds  on  the  principle  of  giving  him 
all  that  appears  to  have  been  held  in  his  own  name, 
and  one-fourth  of  all  the  Court  considered  to  be  the 
ancestral  property  of  the  family ;  to  have  come,  in 
short,  from  Ujaib  Sing. 

It  is  said  that  he  ought  to  have  had  one-f  oiu'th  of 
all  that  was  held  in  the  name  of  Sheo  Pu^'san.  First, 
because  all  should  have  been  treated  as  ancestral ; 
Secondly,  because,  at  all  events,  the  brothers  consti- 
tuted an  undivided  family,  and,  therefore,  he  was 
entitled  to  a  share  of  the  whole,  whether  ancestral 
or  not. 

Upon  the  second  point,  it  may  be  sufficient  to  ob- 
serve, that  no  such  case  is  made  in  any  part  of  the 
proceedings.  The  suit  in  which  the  present  appeal  is 
brought,  was  instituted  by  Mussumat  Golah  Koonwur 
alone,  claiming  the  property  which  had  belonged  to 
Ujaib  Sing,  and  that  case  is  adopted  by  the  other  Ap- 
pellants, when  they  became  parties  to  the  proceedings. 
No  other  title  is  set  up,  and  Kampta  Per  sad  takes, 
under  this  decree,  the  whole  of  the  estate  held  by  him 
in  his  own  name. 
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1847.  The  question  then  is,  whether  the  decree  ought  to 

MrssuMAT  have  treated  as  ancestral  property,  the  whole  of  what 
kSnwcr  '^'^^  granted  to  Sheo  Pursan  Sing^  or  a  larger  portion  of 
and  others,   it  than  is  actually  so  treated. 

The  These  are  questions  on  which  it  is  scarcely  possible 

of"bex\iSs  ^^^'  ^^^^  Court  to  come  to  a  very  satisfactory  conclu- 
'ind  sion,  for  it  depends  upon  the  usage  prevalent  in  the 
Nakaun  siNft.  country,  and  the  inferences  to  be  di'awn  fi'om  docu- 
ments, naturally  informal,  and  in  Avhich  it  is  veiy 
difficult  to  trace  the  identity  of  the  property.  In 
some  of  these  documents,  the  grant  is  made  to  Ujaib 
Sing,  in  others  to  Ujaib  Sing  and  his  chikben,  or, 
with  other  words,  indicating  a  continuance  of  the 
estate  in  his  family,  after  his  death.  In  some  of  them, 
property  is  granted  to  Sheo  Pursan  Sing,  or  Sheo 
Pursan  Sing  and  his  children,  which  never  appears  to 
have  been  held  by  Ujaib  Sing  at  all. 

The  grant  being  in  the  name  of  SheoPursan  Sing  (who 
appears  alone  so  far  to  have  dealt  with  a  large  portion 
of  it,  Pergunna  Kole-  Usla,  as  to  mortgage  it  in  his  own 
name),  it  is  for  Kampta  Per  sad  Sing  to  make  out  his  title 
to  a  share  of  any  portion  which  he  claims.  The  Court 
below  appears  to  have  held,  that  the  mere  cii-cum- 
stance  of  property  which  had  been  held  by  Ujaib  Sing, 
and,  in  some  instances,  by  preceding  members  of  his 
family,  being  afterwards  transfeiTed,  b)^  a  renewal 
grant  in  his  lifetime,  to  Sheo  Pursan  Sing,  was  not  suf- 
ficient to  evidence  an  hereditary  interest,  especially 
.  when  the  jiimma,  or  rent,  reserved  to  the  Government, 
had,  from  time  to  time,  varied,  but  that  when  the 
grant,  originally  to  Ujaib  Sing,  was  in  terms  which 
showed  that  it  was  to  continue  in  his  family  after  his 
death,  the  property  must  be  treated  as  ancestral. 
We  are  not  prepared  to  say  that  this  principle  is 
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erroneous,  and  we  have  carefully  looked  through  the        ^^'*"'- 
whole  of  the  evidence,  in  this  case,  in  order  to  see    Mussumat 
whether  it  appeared,  in  any  instance,  to  have  been     koonwur 
misapplied.  ^^'l  °^^«^'^' . 

The  judgment,   in  tliis  case,   has  been  delayed,  in         The 
order  to  aiford  us  the  opportunity  of  making  this  ex-  of  Benares 
araination,  and  not  from  any  doubt  which  we  enter-  iiAj/"ooDiT 
taincd  at  the  hearing,  on  the  points  of  law.  narain  sekg. 

There  is  one  portion  of  property,  and  one  only, 
which,  upon  this  investigation,  it  appears  to  us,  ought 
to  have  been  included  in  the  ancestral  estate,  viz., 
Futtehjjore. 

The  case  appears  to  stand  thus  : — 

The  title  depends  upon  two  documents,  nearly  con- 
temporaneous. One  a  Sunnud^  from  the  Raja  of  Be- 
nares^ dated  the  17th  July  1785,  the  provisions  of  which 
are,  "Be  it  known  to  the  present  and  future  Mutsucldies, 
for  the  affairs  of  the  Amlahoi  Pergimna  Kole^  situate  in 
Sircar  Jaunporc^''^  and  so  on,  "  that  as  Mouza  Futteh- 
pore^  appertaining  to  the  aforesaid  Pergunna  (Kharij- 
jumma),  with  the  exception  of  the  revenues  of  the 
Sircar,  together  with  the  Sager,  is  in  the  name  of 
ThaJcoor  Burriar  Sing,  Marj  of  old,  therefore,  upon 
the  former  rule,  the  same  has  been  rendered  Marj,  in 
favour  of  my  friend  Bahoo  Ujaih  Sing,  you  are  desired 
not  to  molest  the  said  Bahoo  in  any  way  whatever,  as 
respects  the  aforementioned  3Ioiiza,  but  to  leave  it  to 
the  enjoyment  of  the  said  Baboo,  and  you  shall  not 
demand  a  fi'esh  Sunnudiox  him  annually."  The  other 
document  is  a  Sunnud  from  the  Collector  of  Benares, 
dated  the  16th  of  September  1785,  in  these  words  : — 
"As  the  village  of  Futkhpore,  in  the  above  Pergunna, 
has  been  formerly  granted,  as  Mahfy  to  the  deceased, 
Thakoor  Burriar  Sing  ;     considering,    therefore,    the 

VOL.    IV.  G  1 
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1847.  rights'of  Bciboo  Ujaib  Sing^  as  heir  to  the  above  Tha- 
MussuMAT  Jcoor^  the  above  villages  is  to  be  considered  as  formerly 
KooNwuR    ^^'^My  to  theabove  Bcihoo,  his  heirs,  and  descendants, 

and  others,     for   ever." 

V. 

The  As   agamst   the   East   India   Company,    and  those 

of°§SiSes  claiming  under  them,  we  think  that  these  documents 
and  are  quite  sufficient  to  establish,  that  this  propertv  was 
naeain  Sing,  hereditary  m  the  family  of  Ujaih  Sing. 

The  only  other  question  is,  the  right  of  Mussumat 
Golah  'Koomviir  to  maintenance  out  of  the  whole  of 
the  property  held  to  be  ancestral. 

Toothing  was  urged  at  the  bar  against  this  right;  and 
it  appears  to  us  that,  on  the  principle  of  the  decree,  it 
ought  to  have  been  recognized. 

Upon  the  whole,  we  shall  humbly  report  to  Her 
Majesty  our  advice,  that  the  decree  complained  of 
should  be  varied,  by  declaring  that  the  village  of 
Futtehpore  ought  to  have  been  treated  as  ancestral 
property,  and  included  as  such  in  the  estates,  of  which 
one-fourth  part  is,  by  the  decree,  allotted  to  Kampta 
Persad^  and  that  Mussumat  Golah  Koomvur  ought  \o 
have  been  declared  entitled  to  maintenance  out  of  the 
whole  of  thfe  ancestral  property,  and  that  the  case 
should  be  remitted  to  the  Court  below,  with  directions 
to  give  effect  to  the  above  declarations,  and  that  the 
decree  complained  of  should,  in  other  respects,  be 
affirmed,  without  costs. 
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Rany  Pudmavati         -         -         -     Appellant^ 

AND 

Baboo  Doolar  Sing  and  others     -     Resj)onde7its* 

On  Appeal  from  the  Sudder  Dewanny  Adawlut  of 
Bengal. 

JL  HE  question  in  this  case  was  one  of  family  usage  29tli  &  30th 

and  custom.     The  parties  were  members  of  a  family  i847. 

of  Bengali  Soodra  Siitgops,  which  had  migrated,   at  a  Thetitie  to 

remote  period,  fi'om  the  district   of  Biirdwan,   in  the  l^^^d  i^^.  ^^<^" 

7i€CC    l)GlI12r  1TI 

south-western  part  of  Bengal^  to  the  district   of  Poor-  dispute,  upon 
nea  ;  and  the  main  point  raised,  was  whether  the  law  Whether  the' 
in  force  in  Mythila.  or  the  law  presvailino:  in  Bengal,  Mijtuia  or 
was  to  govern  the  rights  of  succession  and  distribution  wastoregu- 
among  the  respective  parties   to  the   appeal,  to   the  ceSion!Se' 
pergunna  Powa  Khalee,  and  other  property,   situate  in  test  to  be 
Poornea,  in  the  north  of  the  province  of  Bengal.  the  form ' 

It  appeared  that  previous  to  the  year  1738,-  one  of  the  S- 
Ghureeh  Das  was  in  possession  of  the  perqunna  Powa  s^o^^s  ntes 

\  .  ,  imd  ceremo- 

Khalee  ;  Ghureeb  Das]  had  five  sons,  vi^.  Huree  Sing,  nies,  and  the 

usages  of  the 

*  Present :  Members  of  the  Judicial  Committee, — Lord  Brouofhani,   ^'^^^y  • 

^  Where 

Lord  Langdale,  the  Eight  Hon.  Dr.  Lushington,  and  the  Eight  therefore'  a 

Hon.  T.  Pemborton  Leigh.  family  of 

Privy  Councillors,— .4ss<Jssors,— Sir  A.  Johnston,  Knt.,  and  Sir  ^/'^9f\  Soo- 
•^  '  '  '  '  ara  biagops, 

E.  Eyan,  Knt.  ^ho  had 

migrated, 
at  a  remote  period,  from  the  south-west  of  Bengal,  where  the  Nvddea 
law  prevailed,  to  the  district  of  Poornea,  where  the  Mythila  law  was  in 
force,  and  had  adopted  andpi'-^rormed  their  religious  rites  and  ceremonies, 
according  to  the  law  oi  Mythila, — it  was  held  by  the  Judicial  Committee, 
affii-ming  the  decree  of  the  Sudder  Cuurt,  that  the  Mythila  law,  in  such 
case,  must  goYem  the  right  of  succession. 
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18-47.  Jii(,  Siiiff^  Run  Sinr/,  Bhao  Sing^  and  AcJial  Sing.     At 

Rany  his  decease,  his  eldest  son,   Huree  Sing,  according  to 

*y    "*■  a  customary  right  of  primogeniture,   succeeded  to  the 

Baboo  Zemindciru,  and  continued  in  possession  thereof,  until 

DoOLARhiNO  '^  \  .  ^  ' 

and  others,  the  year  1803  when  his  son  Sohhe  I^urun  Sing  was  put 
into  possession  of  the  Zemindary,  and  his  name  enrolled 
as  proprietor  thereof  ;  Sohhe  Kurim  Sing  survived  his 
father  Huree  Sing,  and  died  in  the  year  1813,  leaving 
two  sons,  Pohjmt  Sing  and  Rung  Lai  Sing,  minors, 
his  heirs.  PoJqnit  Sing,  upon  obtaining  his  majority, 
took  possession  of  the  Zemindary,  and  the  original 
custom  of  primogeniture  having,  by  Eegulation  XI.  of 
1793,  been  abolished,  procured  his  name,  together 
with  that  of  his  brother,  Rung  Lai  Sing,  to  be  entered 
on  the  Government  records,  as  joint  proprietors  of  the 
Zemindary.  Pohput  Sitig  died  in  the  Moolki  year 
1227  (1819-20,  A.  D.)  without  issue,  leaving  the  Ap- 
pellant, Rany  Pudmavati,  his  widow,  him  surviving. 
Immediately  on  the  decease  of  his  brother.  Rung  Led 
Sing  took  possession  of  the  Zemindary,  and  after  pre- 
senting a  petition  to  the  Collector,  in  which  he  claimed 
the  entire  Zemindary,  was  registered  as  the  sole  OTVTier 
thereof,  the  affairs  of  which  he  managed  until  the 
6th  of  January  1825,  when  he  died,  unmarried  and 
without  issue,  leaving  the  Respondent  Doolar  Sing  and 
others,  according  to  the  Mythila  law,  and  the  custom 
and  usage  of  the  family,  his  heirs  at  law. 

The  Appellant,  at  Btmg  Lai  Singes  death,  set  up  a 
claim  to  the  Zemindary  and  other  real  and  personal 
estate  of  Rung  Led  Sing,  by  virtue  of  an  instrument, 
in  the  nature  of  a  Will,  bearing  date  the  7th  of 
January  1825,  purporting  to  have  been  executed  by 
him  in  her  favour,  one  day  previous  to  his  decease. 
This  instrument  recited,  that  she  was  entitled,  in  right 
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of  her  husband,  to  one  moiety  of  the   whole  property,        1847. 
and  it  then  devised  to  her  the  other  moiety.     Under  '     Raxy 
the  colour  of  this  Will,  she   obtained  possession  of  the   p^'^-^^^^^ti 
Zemindary,   and  after  the  examination  of  some  of  the       Baboo 
witnesses  to  this  alleged  Will,  before  the  Collector,  got    and  others, 
lier  name  recorded  as  owner.     The  proceedings  before 
the  Collector  were  ex  parte. 

The  Respondents,  Doolar  Sing,  Mahtuh  Sing,  Baluhh 
Siiif/,  Rumim  Sing^  Bussunt  Sing^  sons  of  Achal  Sing, 
then  petitioned  the  Judge  and  Collector  of  the  district 
where  the  property  in  dispute  was  situate,  for  posses- 
sion of  the  ^(2  w/yi^/«ry,  imjDeaching  the  Will  as  a  for- 
gery, and  praying  for  the  appointment  of  a  manager. 
They  were  referred  to  the  Civil  Courts  for  redress. 

Accordingly,  on  the  IStli  of  September  1826,  Doolar 
Sing,  together  with  his  five  brothers,  the  sons  of  Achal 
Sing,  instituted  a  suit  in  the  Provincial  Court  of 
Moorshedahad,  against  Rang  Pudniavati  and  others. 
The  plaint,  after  stating  the  complainant's  descent 
from  the  common  ancestor,  Ghureeh  Sing,  and  stating 
that  they  were,  according  to  the  Hindoo  law,  and 
custom  of  the  family  of  the  deceased  Rung  Lai  Sing, 
the  rightful  proprietors  of  the  Zeniindwy ;  and  after 
repudiating  the  alleged  Will,  prayed  that  they  might 
be  put  in  possession  of  the  whole  of  the  revenue  and 
rent-free  lands  of  the  deceased  Rung  Lai  Sing,  which 
they  assessed  at  Es.  135,354.  12a.  3g.  3p. 

In  this  suit,  Lmrut  Lai,  Chirurj'ee  Lai,  and  others, 
who  claimed  to  be  the  descendants  of  Huree  Sing, 
through  females,  and  as  such,  to  be  the  heirs  of  Rung 
Lai  Sing,  and  Arjoon  Sing  and  Tilsa  Sing,  the  sons  of 
Run  Sing  and  Bhao  Sing,  claiming  to  be  co-sharers 
with  the  original  Plaintiffs,  in  the  property  in  dispute, 
were  afterwards  added  as  Defendants. 
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1847.  Bani/  Pudmavati  put  in  her  answer,  on  the  29tli  of 

^^R^^  '  January  1828,  in  which  she  traversed  generally  the 
Pudmavati  allegations  Contained  in  the  plaint,  and  denied  that  the 
Baboo  Zeminclary  was  acquii-ed  by  Ghureeh  DaSy  and  insisted 
and  otherri.  that  the  Zemiiidary  of  Powa  Khalee  was  acquii-ed  by 
Iliiree  Siny,  which  had  descended  to  her  husband  from 
her  brother-in-law,  and  after  their  death,  to  her ;  that 
after  her  husband^  s  death,  she  lived  in  undivided  part- 
nership with  Runy  Lai  Sing  ;  and  submitted  that  the 
Plaintiffs'  claim  was  barred  by  the  Eegulations  of 
Limitation  (sec.  xiv.  Eeg.  Ill  of  1793,  sec.  iii. 
Reg.  II.  of  1805);  she  moreover  insisted  on  the  va- 
lidity of  the  alleged  Will,  under  sec.  vi.  Eeg.  XI.  of 
1793,  and  claimed  possession  and  inheritance  by  virtue 
thereof,  and  alleged  that  the  deceased  Rung  Lai 
Sing  had  authorized  her  to  adopt  a  son,  which  she 
had  done. 

After  the  usual  pleadings,  both  parties  entered  into 
evidence.  The  Appellant  filed  documentary  proofs, 
consisting  of  the  proceedings  taken  before  the  Col- 
lector, relating  to  the  transfer  of  the  Zemindarg  to 
Rang  Pudmavati^  under  the  alleged  Will  of  Rung  Lai 
Sing,  together  with  the  depositions  of  the  witnesses  to 
the  Will,  taken  before  the  Collector. 

On  the  lOth  of  March  1829,  the  Provincial  Court 
of  3Ioorshedahad  made  its  decree  in  the  cause,  which^ 
after  setting  forth  at  length  the  pleadings  in  the  suit, 
proceeded  thus  : — "  It  appears  that  the  Zemindarg  of 
pergumia  Poiva  Khalee^  &c.,  was  the  right  of  Huree 
Sing ;  that  he  was  in  possession  of  it  without  the  par- 
ticipation or  opposition  of  any  one  ;  that  he  had,  before 
his  death,  execluded  his  own  name,  and  continued  the 
name  of  Sohhe  Kurun  Sing,  his  son,  over  the  Zemin- 
dary,  and  then  died  ;  that  his  son  possessed  it  in  the 
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lifetime  of  his  father,  and  acquired  ChiiJc  Dilaiuiirl  mul  ^s^"- 
other  hinds  after  his  death.  Pohput  Shif/,  husband  of  Rany 
the  Defendant,  and  Bunff  Lai  Sing^  his  two  sons,  had  udma\ati 
possession  of  it.  Pohput  Sing  died  without  issue,  Baboo 
leaving  the  Defendant  and  Rung  Lai  Sing ;  after  and  othera. 
his  death,  the  property  in  dispute  came  into  the  pos- 
session of  Rung  Lai  Sing  and  Pudmavati.  After  the 
death  of  Rung  Lai  Siiig,  Pudmavati  got  possession, 
by  a  Will  of  Rung  Lai  Sing  in  her  favour,  of  his  estate, 
and  of  her  husband's  by  heirship.  In  consideration  of 
these  circumstances,  and  as  the  Plaintiffs,  or  their 
father,  were  never  in  possession,  of  the  Zemindar y  in 
dispute,  of  '^any  share  of  it,  and  from  the  date  of  the 
deed  in  the  name  of  Huree  Sing,  the  10th  of  Ajn'il 
1780,  to  the  institution  of  this  suit,  forty-six  years  have 
elapsed,  during  which  time  the  Zemindarg  was  in  the 
possession  of  Iluree  Sing  and  his  heirs,  without  the 
participation  or  opposition  of  any  one ;  and  as  no 
proof  has  been  adduced  that  the  whole  Zemindarg  was 
first  in  the  possession  of  Hurec  Sing,  with  the  permis- 
sion of  Achat  Sing  and  his  other  brothers,  and  their 
heii's,  and  it  then  came  after  his  death  into  the  pos- 
session of  Sohhe  Kurun  Sing,  and  after  his  death  into 
that  of  Pohput  Sing  and^Rung  Lai  Sing,  the  claim  of 
Plaintiffs  cannot  be  heard  under  sec.  iii.  Eegulation 
II.  of  1805.  Moreover,  the  silence  of  Achat  Sing^ 
father  of  the  Plaintiffs,  and  his  brothers,  and  their 
heirs,  without  any  claim  for  a  share  or  part  of  the 
Zemindarg,  is  a  proof  of  their  want  of  right  to  it.  If  the 
Will  of  Rung  Lai  Sing  did  not  exist,  or  were  invalid, 
in  favour  of  Pudmavati,  as  there  are  existing  Indravati 
and  Gyanpati,  daughthers  of  Sohhe  ICuruu  Sing,  and  full 
sisters  of  Pohput  Sing  and  Rung  Lai  Sing,  and  Indra- 
vati has  three  sons,  the  Plaintiffs  cannot,  by  the  Hindoo 
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1^47.        law,  have  any  right  to  the  share  of  Rung  Lai  Sing. 

Eaxy       For  the  reasons  aforesaid,  the  claim  of  the  Plaintiffs  is 
PuDJiAVATi  entirely  unfounded,  and^cannot,  under  the  Kegulations, 

Baboo      be  heard  or  tried  by  the   Court."     It  was,   therefore, 
andotheis.    Ordered,  that  the  suit  be  dismissed  with  costs. 

The  Eespondents  appealed  from  this  decree,  to  the 
Sudder  Deioanny  Adaivlut  at  Calcutta^  and  in  sup- 
port of  their  title  to  succeed  to  the  Zemindary  in  dis- 
pute, they  relied  upon  the  law  of  Mythila,  The  alle- 
gation respecting  this  law  was  not  then  denied  by  the 
Appellant,  upon  which  the  Court  thought  it  necessary 
to  inquire  which  of  the  parties  was  entitled,  by  the 
Mythila  law,  to  the  estate  of  Rung  Lai  Sing,  and  it  was. 
ordered,  therefore,  that  a  copy  of  the  proceedings  be 
laid  before  the  Hindoo  law-officer  of  the  Com-t,  to 
answer  this  question: — "  The  Zemindary  in  dispute 
having  descended  from  Huree  Sing  to  Sohhe  Kunm 
Sing,  his  son,  and,  after  his  death,  to  Pohput  Sing,  his 
eldest  son,  and,  after  his  death,  to  Bimg  Lai  Sing,  his 
younger  son,  without  partition,  after  which  Rmtg  Lai 
Sing  died  unmarried  and  without  issue,  and  the  Plain- 
tiffs, being  the  sons  of  A  chal  Sing  ;  and  Arjoon  Sing, 
the  son  of  Run  Sing,  and  Tilsa  Sing,  the  son  of  Bhao 
Sing,  son  of  Ghureeh  Das  ;  and  brother  of  Huree  Sing  ; 
and  Pudmavati,  the  wddow  of  Foliput  Sing ;  and  Opin- 
dur  Lai,  Dya  Lai,  Ghirdharee  Lai,  Prem  Lai,  Chung 
ImI,  daughter's  sons  of  Sobhe  Kurun  Sing,  his  brother ; 
which  of  these  should  get  the  estate  of  Rwig  Lai 
Sing,  by  the  law  current  in  the  country  of  Mythila  ?" 
The  law-officer  of  the  Court,  by  his  bewusta,  bearing 
date  the  3rd  of  April  1833,  was  of  opinion,  "  that  if 
there  was  no  one  descended  from  son  to  son,  of  the 
grandfather  of  the  grandfather  of  Rung  Lai  Sing,  de- 
ceased ;  that  is  to  say,  to  the  son  of  Ghureeh  Das^  de- 


ON    APPEAL    rK03I    THE    EA«T    JXDIES.  265 

cciiscd;  thou  the  estate  of  Rung  Lai  Sing  would  go  to        1847. 
the  sous'  sous  of  GImreeb  Das^  the  Phiiutiffs,  aud  others        Eany 
nieutioned  iu  the  question  of  the  Judge,  the  sons'  sons      u^mavati 
of  the  "-raudfuther  of  the  o;raudfather  of  Runa  Led  Sinq       Baboo 
(or,  lu  other  words,  it  there  were  no  sons  of   Ghiireeh    aud  others. 
Das  still  living,  the  estate  would  go  to  the  sons'  sons 
of  Ghurccb  Da>;).  Padmavatij  the  widow  of  the  elder 
brother  of  Rung  Lai  Sing,  is  entitled,  for  her   life,  to 
her  expenses  of  food  and  clothing,  religious  ceremonies, 
and  necessary  duties  of  a  widow,  according  to  the  family 
usage  of  her  husband."     This  opinion  was  given  ac- 
cording to  the  authorities  received  in  Mgthila. 

After  the  receipt  of  this  opinion,  the  Defendant,  for 
tlie  first  time,  set  up  as  a  defence  to  the  claim  of  the 
riaintiffs,  that  the  Hindoo  law  of  Nuddea  was  current 
iu  Rung  Lai  Si~iig''s  family,  and  insisted  that  such  law 
should  govern  the  question  at  issue  between  her  and 
the  Plaintiffs.     This  fact  was  denied  by  the  Plaintiffs, 
upon  which,  after  some  further  inquiiies,  the  Sudder 
Dca'unny  Adawlut,  on  the  9th  of  May  1833,  recorded 
its  opinion,  in  substance,  as  follows : — That  the  Will 
produced   by  the  Defendant   was   not  correct  or   cre- 
dible, and  that,  by   the  opinion  of  the  Hindoo  law- 
officer  of  the  Court,    it  appeared,  that  the  estate  of 
Rung   Lai  Sing   descended  to  the    Plaintiffs,  by   the 
Hindoo  law  current  in  the  country  of  Mgthila,  and 
that  the  Defendant  was  entitled  to  the  expenses  of  her 
support   and  religious  ceremonies,   according  to  the 
usages  of  the  family ;  but  that,  as  the  Defendant  had 
alleged  that  the  Hindoo  law  of  Nuddea  was  current  in 
tlia  family  of  Rung  Lai  Sing,  and  as  it  had  not  been 
proved  by  the  papers  in  the  cause,  or  any  inquiries 
made  in  the  Provincial  Court,  whether  the  Hindoo  law 
of  Mgildla,  or  Nuddea^  was  ciuTent  in  the  family  of 

YOL.   IV.  H  1 
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18-17.  Rung  Lai  Sing,  the  Court  was  of  opinion,  that  tho 
Eany  decision  of  the  Provincial  Court,  dated  the  16th  of 
uDMA\ATi  j)/^^.^/^  1829,  was  imperfect,  and,  therefore,  ordered, 
Baboo  "  That  a  copy  of  this  proceeding  be  sent,  with  a  pre- 
and  others,  ccpt  unlimited,  to  the  Judges  of  the  3Ioorshedabad 
Provincial  Court,  with  the  papers  of  the  case,  directing 
them  to  restore  the  case  to  its  former  number ;  to 
ascertain  whether  the  festival  and  funeral  ceremonies 
of  the  family  of  the  Plaintiffs,  and  Rung  Lai  Sing,  arc 
performed  according  to  the  Mgthlla,  or  Nuddea,  Hindoo 
law,  by  the  evidence  of  witnesses,  nominated  by  both 
parties,  especially  the  spiritual  guides  and  family 
priests,  and  others  of  the  same  tribe,  of  both  parties, 
and  by  documents  filed  by  both  parties,  in  such  a 
manner  as  it  may  be  clearly  proved,  that  the  festival 
and  funeral  ceremonies  of  the  family  of  Rung  Lai  Sing, 
and  his  ancestors,  were  performed  according  to  the 
Mythila  Hindoo  law,  and  to  decide  the  case  regularly, 
according  to  the  legal  opinion  of  the  law-officer  of  this 
Court,  and  by  calling  for  a  legal  opinion  of  the  Nuddea 
law." 

The  suit  was  remitted  to  the  Provincial  Court  of 
Moorshedahad  ;  but  that  Court  having  been  abolished 
by  Kegulation  II.  of  1833,  the  suit  was  transferred  to 
the  Civil  Court  of  Poornea,  before  which  Court  evi- 
dence was  entered  into  on  both  sides. 

The  Plaintifis  examined  witnesses,  consisting  of  the 
spiritual  guides  and  priests,  and  relations  of  the  family, 
and  others,  who  deposed  to  the  performance  of  reli- 
gious ceremonies,  according  to  the  Mythila,  law.  The 
particular  forms  and  ceremonies  are  more  particularly 
referred  to,  and  set  forth,  in  the  questions  subsequently 
put  by  the  Coiu't,  to  ascertain  their  character,  whether 
they  were  Mythilmn  or  Bengal  customs.     The  Defend- 
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aut,  on  the  other  liand,  produced  and  examined  nume-        1847. 
rous  witnesses,  to  prove  that  the  usages  and  customs  of        Eany 
the  family  were  in  accordance  with,  and  in  conformity    Pt^^^^-*-vati 
to,  the  requisitions  of  the  Niiddea  law.     The  Plaintiffs,       Baboo 
also,  produced  some  documentary  evidence,  consistmg    and  others, 
of  opinions  and  iDrocecdings  taken  in  other  suits. 

The  pleadings,  with  the  evidence  taken  on  the  re- 
hearing, came  on  before  Mr.  H.  NisbsU,  the  Judge  of 
the  Civil  Court  of  Poornea^  and,  on  the  7th  of  February 
1835,  that  Judge  pronounced  the  decree  of  the  Court, 
which,  after  setting  fourth  the  matters  at  issue  in  the 
cause,  proceeded  thus  : — ''  In  my  opinion,  the  object 
of  the  Plaintiffs,  that  is,  their  allegation  that  both 
parties  followed  the  law  of  the  Mytliila  country,  in  their 
marriages,  funerals,  and  other  rites,  has  not  at  all  been 
proved  ;  and  it  is  clear,  from  the  depositions  of  all  the 
witnesses,  that  both  parties  are  of  tribes  natives  of 
Bengal^  and  their  customs  and  usages  are  according  to 
those  of  the  people  of  Bengal^  and  their  connections 
by  m.arriage,  and  otherwise,  are  people  of  Bengali 
tribes.  Both  parties  agree,  that  those  of  their  own 
tribe  residing  at  KuncJda^  in  this  district,  follow  the 
JSuddea  law,  and  Bengal  customs,  and  they  have  a 
Bengali  Brahmin  for  theii-  family  priest,  and  the  mar- 
riages of  many  of  both  parties  took  place  among 
them:"  and  he,  therefore,  ordered,  that  the  suit  of  the 
Plaintiffs  be  dismissed,  with  costs. 

From  this  decision,  the  Plaintiffs  appealed  to  the 
judder  Dewanny  Adaivlut,  at  Calcutta^  and.  on  the 
29  th  of  June  1835,  filed  their  pleas  of  appeal,  insisting 
that  the  decree  of  the  Court  below  was  erroneous,  and 
against  the  evidence  in  the  cause. 

Further  documentary  evidence  was  produced  by 
both  sides. 
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1847.  The  proceedings  in  the  appeal  were  brought,  in  tlic 

Eaxy       first  instance,   before  Mr.  C.  Harding,  the  officiating 

PrDMA\ATi    j^(^gg^  who,  before  pronouncing  any  opinion  upon  the 

Baboo       merits,  thousrlit  it  proper  to  make  inquiry  concerning 
DoolarSixq     ,  '     .       °       ^    /      ^    ,  -,  -,  -,  1 

and  others,    the  marriage  and  luneral  customs    deposed  to,  b  j  the 

witnesses  of  both  parties  ;   and  the   pleaders   of  both 

parties  having  been  questioned  upon  the  subject,  tliey 

agreed,  on  the  part  of  their  clients,  to  refer  the  inquiry 

concerning  these  matters,   to    the  Hindoo   law-othcer 

attached  to  the  Court. 

Accordingl}',  on  the  loth  of  Januanj  1838,  it  was 
ordered,  that  a  copy  of  the  depositions  of  the  witnesses 
of  both  parties  be  sent  to  the  Hindoo  law-officer  of  the 
Court,  with  an  order  to  make  a  full  report,  in  two 
weeks,  whether  the  statements  of  the  witnesses  of  the 
Plaintiffs,  regarding  the  marriage  and  funeral  cus- 
toms of  both  parties,  being  according  to  the  Mythila 
law,  might  be  understood  also  of  the  Nuddea  law,  and 
similarly,  whether  the  statements  of  the  witnesses  of 
the  Defendant,  resiardin";  those  customs  beino;  accord- 
ing  to  the  Nuddea  law,  might  be  understood  also  of 
the  Mythila  law. 

The  report  of  the  law-officer,  to  the  above  inquiry, 
was  as  follows : — 

"  The  marriage  and  funeral  customs  in  the  %mily 
of  both  parties,  as  stated,  by  the  witnesses  of  the 
Plaintiffs,  to  be  according  to  the  Mythila  law,  cannot 
be  understood  as  being  of  the  Nuddea  law,  and  those 
customs  declared,  by  the  witnesses  of  the  Defendant, 
to  be  according  to  the  Nuddea  law,  are,  in  many  things, 
according  to  the  Mythila  law." 

Mr.  C.  Harding,  having  departed  to  Europe,  the 
cause  was  ti-ansferred  to  Mr.  N.  J.  Rallied,  another 
of  the  Judges  of  the   Sudder  Dewanny  Aduwlut,  before 
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whom  the  further  heaviug  of  the  appeal  took  place,  on        i^^"- 
the  9th  of  June  1838,   when,   in  consequence  of  the        Eany 
answer  of  the  Pundit,  who  made  the  above  report  to      ^'^^^J^^vati 
the  inquiries  put  to  him,  being  considered  as  not  suffi-       Baboo 
ciently  full,  the  following  further  questions  were  sub-    and  others. 
mitted  to  him. 

''  First.  If  the  family  priest  of  a  person  in  whose 
family,  for  five  generations,  the  rites  of  the  Mijthila 
law  were  performed,  perform  them  according  to  the 
Bengal  law,  would  those  rites  be  good,  or  defective,  to 
his  follower,  or  disciple,  who  is  ignorant  of  the  law, 
and  SanscritV 

"  Second.  If  a  family  priest,  from  ignorance  or 
fraud,  perform  the  rites  of  his  follower,  ignorant  of 
the  law,  and  who  is  unable  to  correct  the  error  of 
the  family  priest,  according  to  other  books  and  law, 
instead  of  the  law  established,  are  such  rites  prejudicial 
to  the  religion  and  rites  of  his  follower  ?  " 

"  Third.  All  the  depositions  of  the  witnesses,  re- 
garding the  customs  practised  in  the  family  of  Doolar 
Sing,  are  sent  for  perusal  and  full  consideration : 
state  fully  which  of  those  depositions  are  according  to 
the  Mythila  law,  and  which  according  to  the  Bengal 
law,  and  particularly  whether  the  rites  of  the  family  of 
Doolar  Sing,  and  himself,  are  according  to  the  Mgilula 
law,  or  the  Bengal  law." 

"  Fourth.  Consider  well  the  deposition  of  Go7\i 
Jlia,  who  calls  himself  the  family  priest  of  Doolar 
sing,  and  give  an  opinion,  especially  on  his  confession, 
that  the  rites  were  made  according  to  the  Daya-hhaga, 
which  docs  not  relate  to  rites,  but  only  to  division  of 
shares,  whether  his  deposition  merits  the  attention  of 
the  Court." 

"  Fifth.   Has  a  family  priest  the  power  of  reading 
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1847.        tlie  Bcngcd  or  the  Mytliila  law,  at  his  i)leasnre,  in  per- 

^^iJ^     forming  the  rites  of  his  follower  ?  " 

PuDMAVATi       u  gixth.   Eead  the  legal  opinions,  filed  by  the  Ap- 

Baboo       pellants,  one  in  the  case  of  Bhyroo  Sing,   No.   230  ; 

au'd  othoS!^  another  in  the  case  of  Dotvltit  Sing,  IS'o.  231 ;  a  third 

in  the  case  of  3fehrhcm  Sing,  which  was  filed  in  Court, 

on  the  29th  of  Mag,  of  this  year,  and  state  fully  whether 

those  opinions  are  according  to  the  Bengal  or  Mgthila 

law." 

The  Hindoo  law-officer  of  the  C.ourt,  returned  his 
answers  to  the  foregoing  questions,  as  follows : — 

"  First.  If  the  family  priest  of  a  person  in  whose 
family  the  rites  of  the  Mgthila  law  were  performed,  for 
five  generations,  perform  them  according  to  the  Bengal 
law,  those  rites,  with  regard  to  his  follower,  who  is 
io"uorant  of  the  law,  and  Sanscrit,  are  defective. 

"Second.  If  the  family  priest,  from  ignorance  or 
fraud,  perform  the  rites  of  his  follower,  who  is  ignorant 
of  the  law,  and  cannot  correct  his  eiTor,  perform  rites 
by  another  law  instead  of  the  established  law  and 
books,  those  rites  are  prejudicial  to  the  religion  and 
ri2;ht  of  his  follower. 

"  Third.  It  appears,  upon  a  full  consideration  of  the 
depositions  of  the  witnesses  of  both  parties,  that  their 
customs  are  according  to  the  Mgthila  law.  By  those 
of  the  Plaintiffs,  some  customs  of  marriage  and  some 
of  funerals,  and  worship  and  ofltering  funeral  cakes  on 
the  thirty-second  day  after  death,  throwing  of  the 
bones,  purification,  and,  in  sudden  death,  the  purifica- 
tion of  the  father  and  mother,  three  days  after  the 
,  death  of  their  married  daughter  in  the  father's  house, 

and  after  her  delivery  in  his  house,  joint  purifications, 
and  purification  after  the  death  of  a  person  on  travel, 
are  all  according  to  the  Mgthila  law.     The  witnesses 
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of  tlio  Defcuclant  state  the  same  customs,  except  the  ^^^'^ 
purification  after  sudden  death ;  but  the  man-iagc  and  e.v^-y 
funeral  customs,  worship,  offering  of  cakes  on  the  P^^^^^^^'^i 
thirty-second  day  after  death,  throwing  of  the  bones,  Baboo 
purification  of  the  father  and  mother,  three  days  after  and  others. 
the  death  of  their  married  daughter  in  the  father's 
house,  and  after  her  deliveiy  in  his  house,  joint  pu- 
rification, purification  after  the  death  of  a  person 
on  travel,  which  they  state  are  exactly  according  to 
the  3Iythila  laAV.  Although  Gora  Jha^  the  family 
priest,  and  some  other  witnesses  of  the  Defendant, 
state  the  purification  after  sudden  death  to  be  on  the 
third  day,  which  is  according  to  the  Bengal  law ;  yet, 
by  his  answer  to  the  fourth  question  in  his  deposition, 
it  is  unworthy  of  credit,  and  the  depositions  of  other 
witnesses,  of  the  Defendant,  on  this  point,  are  contra- 
dicted by  those  of  the  Plaintiffs.  The  witnesses  of 
the  Defendant  also  state  some  customs  of  the  Mijthila 
law,  as  above  stated ;  it,  therefore,  appears  that  the  cus- 
toms and  rites  were  practised  according  to  the  Mythiki 
law;  a  Mythila  Bnthmin  being  a  family  priest  for  five 
generations,  is  a  strong  proof  of  it.  Although  it  ap- 
pears by  the  nature  of  the  questions  of  the  Defendant 
to  the  witnesses,  that  she  thinks  the  wearing  of  bracelets 
by  the  bridegroom  on  the  wedding-day,  is  a  custom  oi 
the  MytJiila  law,  and  shouting  at  funerals  is  a  custom 
of  the  Bengal  law,  yet  these  customs,  as  well  as  others, 
have  nothing  to  do  with  the  law.  In  the  Mythila  and 
neighbouring  countries,  especiall}^  in  the  family  of 
Soodras^  some  wear  and  some  do  not  wear  bangles  at 
their  pleasure  at  maniages ;  and  at  funerals,  both  in 
Bengali  and  Mythila  families,  shouting  is  made  at  plea- 
sure ;  such  illegal  customs,  especially  in  low  Soodra 
families,  are  no  proof  of  the  law.    The  strewing  of  rice 
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1847.  \^y  the  bridegroom  oil  tlie  bride  at  u  marriage  was  for 

Evv^-Y  mcrly    practised  in   the  Mifthila  aud    iieighboiuiu 

ruMAVAri  countries,  which   is  proved  by    the    evidence  of  the 

Baboo  witnesses  of  the  Plaintift's ;  the  custom  of  sin^'injir,  &c., 

DoolarSixg  .  '  1  ,1, 

and  others.  01  womeii,  IS  Current  among  those  wlio  wear  the 
Brahminical  string.  The  witnesses  of  both  parties  de- 
clare that  there  is  no  distinction  of  proper  and  improper 
times  in  their  family,  which  is  not  according  to  the 
Mijthila  or  Den(jal\<i^Y^  for  in  both  laws  such  a  distinc- 
tion is  made ;  moreover,  if  a  Mijthila  Brahmin  be 
ignorant  of  the  Bcmjal  law,  it  cannot  be  inferred  that 
he  performed  the  rites  according  to  the  Beucjal  law ;  the 
law,  therefore,  of  Doolar  Sing  and  his  family  is  the 
Mijihila  law. 

"  Fourth.   Gora  Jha  alleges  himself  to  be  the  family 

priest  of  Doolar  Sing.     In   his  deposition,  he  states 

some   funeral   and   other    rites,    to   b^  according   to 

the  book  Daya-hhaga^  Avhich  is  not  correct,  for   that 

book  contains  no   funeral  or  other  rites,  and  it  does 

not  deserve  the  attention  of  the  Court ;   for  Gora  Jha, 

in  answer  to  the  fifth  question,  in  his  deposition,  by 

the  pleader  of  the  Respondent,  states  that  no  one  of 

the  relatives  or  in  the  family  of  both  parties  died  a 

sudden  death,  and  that  none  died  within  fifteen  daj^s 

of  each  other ;  and  in  answer  to  the  question  of  the 

pleader  of  the  thii'd  parties,  he  states  that  fifteen  days 

after  the   death  of  Kuiichnn  Singes  mother,   Dhuroop 

Sing  died,  and  they  are  of  the  family  of  both  parties ; 

and  as  Dhuroop  Sing  died  without  a  son,  his  funeral  was 

made  together  with  that  of  Kunchun  Singes  mother : 

this  is  according  to  the  Mgthila  law.     Gora  Jha  again 

states  that  Dhunoo  Das,  the  daughter's  son  of  Ghareeb 

Das,  and   Koonv:ur  Sing,   the  father-in-law  of  Doolar 

Sing,  died  suddenly  ;  which  shows  his  falsehood. 
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^'  Fifth.  The  family  priest  has  not  the  power  of  per-        1847. 

forming  the  rites  of  his  follower,  at  his  pleasure,  accord-        Eany 

iiig  to  the  Myihila  or  Bengal  law.  Pudmavati 

"Sixth.  The  three  opinions  filed  by  the  Appellants,       Baboo 

,^,  ^.  ,^  '    DooLAR  Sing 

sent  me  by  the  J  udge,  are-  according  to  the  Mythila    and  others. 

law." 

Mr.  N.  J.  Halhed  recorded  his  opinion,  on  the  17th 
of  July  1838,  that  it  had  been  clearly  proved,  from  the 
depositions  of  the  witnesses,  that  the  marriage  and 
funeral  customs  in  the  family  of  both  parties  \yqyq  ac- 
cording to  the  Mythila  law,  and  that  he  had  no  doubt 
that  by  the  Eegulations  and  customs  of  the  country,  the 
Mythila  law  was  followed  in  the  family  of  both  parties, 
and  was,  therefore,  of  opinion,  that  the  decision  of  the 
District  Judge  of  Poornea  ought  to  be  reversed,  and 
the  appeal  and  claim  of  the  Appellants  decreed  in  their 
favour.  Accordingly  it  was  ordered,  "  That  the  names 
of  TiUa  Siny  and  others,  the  son's  sons  of  Ghureeh  Das, 
be  written  with  those  of  the  Appellants,  and  that  the 
papers  of  the  case  be  referred  to  another  Judge,  to  pass 
a  final  order  :  that  the  appeal  and  claim  of  the  Appel- 
lants, including  Tilsa  Sing  and  other  third  parties, 
under  sec.  xiii,  Eegulation  III.  of  1793,  and  by  the 
opinion  of  the  Hindoo  law-officer  of  this  Court,  dated 
the  3rd  of  April  1833,  and  the  precedent  of  the  case 
of  Duttnaraen  Sing  v.  Ajeet  Sing,  [1  Ben.  Sud.  Dew. 
Eep.  20, J  be  decreed  to  all  the  Appellants,  in  equal 
shares,  and  Pudmavati  have  for  life  the  expenses  of  her 
support,  and  of  the  necessary  religious  and  other 
duties  of  a  widow,  according  to  the  family  usage  of  her 
husband." 

In  accordance  with  this  order,  the  further  proceed- 
ings in  the  appeal  were  transferred  to,  and  the  cause 
came  on  for  hearing  before  Mr.  W.  Brandon.     After 

VOL.  IV.  I  1 
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i5-*7.  some  further  investigation,  that  Judge  deemed  it  neces- 

Raxy  sary,   for  the  purpose  of  removing  all  further  excep- 

PuDMAVATi  ^^Qj^g^  ^Q  obtain  the  opinion  from  the  Ilindoo  law-officer 

Baboo  of  the  Civil  Court  of  TirhooL  upon  the  evidence  de- 

DOOLAK  Sing  -jit,  ■        •    ^    n  L 

and  others,  posed  to  by  the  Witnesses  in  the  rrovmciai  Court,  as 
to  the  customs  observed  by  the  family  on  the  occasion 
of  marriage  and  death,  and  accordingly  submitted  the 
following  questions  for  his  answer  : — 

"  Firsrt.  By  the  Mythila  law  and  custom,  on  what 
day  after  death  is  the  funeral  offering  generally  made 
among  Soodra  Sutgops  and  other  tribes,  and  what  are 
the  causes  of  hastening  or  delaying  that  ceremony  ?  " 

"  Second.  By  the  Mythila  law  and  custom,  by  whom 
is  that  offering  made  ;  by  the  family  priest,  or  any 
other ;  and  the  time  of  this  offering ;  where  is  the 
Soodra  Sutgop  tribe  ;  and  is  it  necessary  for  the  funeral 
priest  to  attend,  or  not ;  and  if  it  be,  what  is  the 
reason  of  it  ?  " 

"Third.  By  the  Mythila  law  and  custom,  are  joint 
funerals  made  ;  and  if  they  are,  how  are  they  made  for 
a  person  dying  with  or  without  a  son  ?  " 

"  Fourth.  At  the  funeral  of  a  Soodra  Siitgop^  when  a 
bull  is  branded,  can  other  BraJimins  besides  the  funeral 
priest  do  it,  by  the  Mgtliila  law  and  custom  ?  " 

"  Fifth.  By  the  Mythila  law  and  custom,  are  the  brand- 
ing of  a  bull  at  a  funeral  and  the  w«rsh'ip  of  a  Brahmin 
and  his  wife  made  at  the  bank  of  a  river,  or  not ;  and 
are  the  funeral  priest  and  his  wife  entitled  to  this  wor- 
ship ?  " 

"  Sixth.  By  the  Mythila  law  and  custom,  at  the 
funeral  ceremony,  which  is  made  on  the  thirty-first 
day,  on  the  bank  of  a  river,  are  all  the  gifts  made  by 
the  person  who  has  the  funeral  made,  taken  by  the 
funeral  priest,  or  not  ?  " 
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"  SevGutli.    If  a  bridegroom  of  the  Soodra  Sidf/op        'S"*"- 
tribe  go  two  or  three  days'  journey  from  his  house,  to        Eany 
be  married,  by  the  Mijthila  Law  and  custom,  will  the      ^^\^^'^ 
offerings  to  deceased  ancestors  be  made  in  his  house  ^  Baboo 

'^  ,  .  .  .  DoolarSino 

before  he  goes,  or  after  his  an-ival  at  the  bride's  house,     and  others. 
on  the  wedding  day  ?" 

"  Eighth.  By  the  MytJdla  law  and  custom,  is  a 
re-marriage  made,  or  not  ?" 

"  Ninth.  If  a  mamed  daughter  bring  forth,  or  die, 
in  her  parents'  house,  when  are  her  parents  puri- 
fied ?" 

"  Tenth.  By  the  Nythila  law  and  custom,  are  the 
marriages  of  the  Soodra  Sutgops  made  in  all  the  twelve 
months,  or  what  months  are  fixed ;  and  is  there  an 
absolute  rule  for  improper  times  ;  and  if  a  low  caste 
Soodra  marry  at  an  improper  time,  is  the  marriage 
good  ;  and  if  it  be  wrong  to  marry  at  improper  times, 
can  the  person  Avho  so  marries,  whether  a  Biahmin  or 
Soodra  J  make  expiation  for  it  ?" 

"  Eleventh.  Are  the  rejoicings  after  a  wedding, 
customs  prescribed  by  law,  or  not ;  and  are  they  made 
by  Sutgops  and  Soodras,  and  arc  they  general  or  par- 
tial ?" 

"  Twelfth.  Ai-e  tlie  wearing  of  bracelets,  the  eighth 
rejoicing,  strewing  of  rice,  legal  or  local  customs,  and 
are  they  necessary  to  be  observed  at  the  marriages  of 
Soodras,  by  the  law  and  custom  of  MytJiila,  and  is 
the  rule  regarding  them  general  or  partial  ?" 

"  Thirteenth.  Is  the  custom  to  give  the  red  powder 
again,  four  days  after  marriage,  according  to  law  and 
custom,  or  not ;  and  is  the  observance  of  it  imperative 
upon  BrahminSy  Sutgops^  and  other  Soodras  and  tribes 
of  Mijthila?' 

Fourteenth.  Is  it  imperative,  by  the  law  and  cus- 
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i^**"^-         torn  of  Mi/lhila,  for  the  bride  to  wear  langlcs  of  lac^  or 
Eany        shells,  or  shell  rings  ?" 

"  Fifteenth.  By  the  Mythila  law  and  custom,  on 
what  day  are  the  bones  thrown  at  a  funeral  '?" 
and  others,  "  Sixteenth.  What  are  the  customs,  by  the  Mythila 
law,  of  purification  after  a  sudden  death,  and  the  term 
of  it,  and  how  many  days  after  death  is  the  funeral 
made  ?" 

"  Seventeenth.  If  within  thirty  days  after  the  death 
of  a  person,  any  other  of  his  family  suddenly  die,  what 
is  the  rule,  by  the  Mythila  law,  for  his  funeral  ?" 

"  Eighteenth.  If  a  married  maternal  or  paternal 
aunt,  or  cousin,  die,  is  purification  required,  by  the 
Mythila  law  and  custom,  or  not  ?  and  if  it  is,  how 
many  days  is  it  made  ?" 

"  Nineteenth.  If  the  bridegroom  take  the  bride  by 
the  hand  at  a  wedding,  and  bring  her  from  the  house, 
and  seat  her  under  a  shed,  and  then  marry,  is  it  ac- 
cording to  the  Mythila  law,  or  not,  and  is  the  rule 
regarding  it  general  or  partial  ?" 

"  Twentieth.  From  the  beginning  of  Sawan^  in  the 
Bengal  year  1244,  or  Fusly  year  1244,  to  the  end  of 
Fhagoon^  Bengal  year  1245,  or  Fusly  year  124G, 
making  twenty  months,  what  are  the  proper  and  im- 
proper months,  passed  by  the  Mythila  almanac,  for 
marriages  ?  and  in  that  time  have  any  marriages  been 
made,  by  Brahmins^  Cshatriyas^  Vaisyas,  and  Soodras, 
in  the  Mythila  country  ?" 

To  these  questions,  the  Hindoo  law-officer  of  Tirhoot 
returned  the  following  answers  : — 

"  First.  By  the  Mythila  law  and  custom,  the  funeral 
offering  among  ^oodra  ^utgops  is  made  on  the  thirty- 
second  day  from  dcathj  and  there  is  no  reason  to 
hasten  or  delav  it. 
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''  Second.  By  the  M/jthila  law  and  custom,  the  funeral        18^"- 

offering  is  made  by  the  family  priest ;  and  among  Soo-        Rany 

dras,  the  funeral  present  is  not  necessary  on  that  day.      ldsiavati 

By  the  Miithila  law  and  custom,   ioint  funerals  are       Baboo 

\         ,      ,  .  ,    .  '  ,  -1  DoolarSixo 

made,  whether  of  persons  dying  with  or  without  a  son  ;     and  others. 

there  is  no  difference. 

"  Fourth.  A  bull  is  branded  at  the  funerals  of 
Soodra  Sut(/ops,  by  the  funeral  priests,  instead  of  other 
ISrahmins,  by  the  Mythila  law  and  custom. 

"  Fifth.  By  the  MytJula  law  and  custom,  i\\Q  brand- 
ing of  a  bull  and  worship  of  the  Brahmin  and  his  wife 
are  made  at  a  river,  and  the  funeral  priest  and  his  wife 
can  have  that  worship. 

"  Sixth.  By  the  Mijthila  law  and  custom,  funeral 
rites  are  made  on  the  thirty-first  day,  on  the  bank  of  a 
river,  and  the  funeral  priest  takes  the  gifts  that  are 
made  by  the  performer  of  the  funeral. 

"  Seventh.  If  a  Soodra  Siitgop  bridegroom  go  two 
or  three  stages  from  his  house  to  marr}",  he  will  first 
make  the  offerings  to  the  manes  of  his  ancestors  in  his 
house,  and  go,  and  not  in  the  house  of  the  bride,  by 
the  iiijthila  law. 

"  Eighth.  A  re-marriage  is  not  made  by  the  Miithila 
custom. 

"Ninth.  By  the  ^fythila  law  and  custom,  the 
parents  of  a  married  daughter  dying  or  delivering  in 
their  house,  are  purified  after  three  days. 

"Tenth.  By  the  J/^M«7a law,  no  month  is  fixed  for 
marriages.  Formerly,  they  were  made  at  proper  times, 
and  if  they  were  made  at  improper  times,  there  is  no 
expiation  required  by  law,  and  the  marriages  are  good ; 
this  is  the  custom. 

"  Eleventh.  The  rejoicings  at  a  wedding  are  legal 
customs,  but  made  only  by  Brnlimim. 
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1847.  ''  Twelfth.  Wearing  bangles^  the   eighth  rejoicing, 

Eaxy       and  strewing  rice,  arc  not  legal  customs,  but  customs 

PuuMAVATi  ^£  ^1^^  country,  observed  in   some  places,  and  not  at 

Baboo        others. 
DoolarSixg  !/-,•• 

and  others.  Tmrtccnth.  Givmg  red  powder  on  the  lourth  day- 

after  marriage,  is  among  Drahiiiiiis,  and  not  imperative 
on  other  tribes. 

"  Fourteenth.  By  law,  it  is  necessaiy  for  the  bride 
to  wear  a  shell  ring,  and  bangles  are  worn  by  some, 
and  not  by  others. 

"  Fifteenth.  The  bones  arc  thrown  on  the  fourth 
day. 

"  Sixteenth.  The  purification  for  a  person  dying  in 
a  foreign  country,  among  Soodras,  is  thus :  when  his 
death  is  heard  within  the  shaving  time,  that  is,  the 
thirtieth  day,  when  a  person  is  purified,  and  makes  the 
funeral  the  next  day ;  but  if  it  be  heard  of  after  the 
funeral  term,  he  will  make  the  funeral  three  days 
after ;  and  if  a  Sooclra  die  a  sudden  death,  his  funeral 
rites  will  be  made  on  the  thirty-first  day  after  death, 
by  the  Mythila  law. 

"  Seventeenth.  I3y  the  Mgthila  law  and  custom,  if 
any  one  of  the  same  family  die  a  sudden  death  after 
the  thirtieth  day  from  the  death  of  another,  or  die  by 
illness,  the  funeral  of  both  will  be  made  thirteen  days 
after  the  death  of  the  last. 

"  Eighteenth.  If  married  aunts  and  cousins  die,  puri- 
fication is  made  three  days  after,  by  the  Mythila  law. 

"  iS'ineteenth.  It  is  a  general  rule,  by  the  Mythila 
law,  for  the  bridegroom  to  take  the  bride  by  the  hand, 
and  seat  her  under  a  shed  at  the  wedding,  which  then 
takes  place. 

"•Twentieth.  From  the  beginning  of  Sawan  1244: 
Fushj^  to  the  end  of  Phagoon  1246,  the  7th  of  the  moon 
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was  a  proper  time  wlien  many  marriages  might  have  ^^^^''^ 
been  made ;  and  if  they  are  made  at  improper  times,  Eaxy 
they  are  good,  as  in  the  tenth  answer."  Pudmavati 

The  above  answers  bein";  transmitted  to  the  Suclder  ^  Baboo 
Conrt,  and  the  wliole  proceednigs  reviewed,  Mr.  Bran-    and  othor«. 
don  pronounced  the  final  decree  in  the  cause,   on  the 
3rd  of  ffccember  1839,  as  follows : — 

"As  it  does  not  at  all  appear  by  the  papers,  reports 
and  answers  of  the  Hindoo  law-officer  of  this  Court, 
the  evidence  of  the  witnesses,  and  answers  of  the  law- 
officer  of  the  Civil  Court  of  Tirlioot^  that  the  Bengal 
customs  were  followed  in  the  family  of  both  parties, 
and  it  is  clearly  proved  that  the  Mythila  customs  are 
followed  by  them,  therefore,  and  upon  the  opinion  and 
answers  of  the  Hindoo  law-officer  of  this  Court,  and  of 
the  Tirhoot  Court,  which  are  decisive  of  the  observance 
of  the  Mi/thila  customs  in  the  family  of  both  parties, 
and  upon  the  decisions  in  the  cases  of  Dhun  Sinrj  and 
others,  stated  in  the  opinion  of  that  Judge,  and  for 
the  reasons  given  in  it,  which  are  correct  and  proper, 
I  concur  exactly  in  opinion  with  that  Judge,  and 
finally  order  that  the  appeal  of  the  Appellants  be 
decreed ;  the  decision  of  the  Judge  of  Poornea,  dated 
the  7th  of  February  1835,  be  reversed,  and  the  Appel- 
lants, the  sons'  sons  of  Ghureeh  Das,  deceased,  agree- 
ably to  the  opinion  of  Mr.  xY.  J.  Ilalhed,  a  former 
Judge,  recorded  in  his  proceeding  of  the  17th  of  Jtdy 
last  year,  be  put  in  possession  of  the  pergunna  of  Poiva 
Khalee  and  other  property  in  dispute,  the  estate  of 
Run  Lai  Sing  ;  that  Pudmavati,  Eespondent,  have  for 
life  the  expenses  of  her  support  and  necessary  rights 
and  ceremonies  of  a  widow,  according  to  the  family 
usage  of  her  husband." 

On  the  21th  of  February  1840,  a  petition  was  pre- 
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1S47.        scnted  to  the  Sud/er  Court,  by   Tiiso  Sing  and  four 
Rany       others  of  the  Itcspoiidcnts,  praying  that  the  decree,  so 
PuDMAVATi  f.^^,  .^g  -^  rehited  to  the  direction,  "  that  the  Appellants, 
Baboo       the  SOUS'  SOUS  of   Ghurceh  Das,  deceased,  agreeably  to 
andotliers.    the  opiuiou  recorded  in  Mr.  IlalJmVs  proceeding,   be 
put  in  possession  of  pergwma  Potoa  Khalee,  and  other 
property  in  dispute,"  might  be  amended,  and  an  order 
passed,   directing  the  petitioners  to  be  put  jointly  in 
possession  with  the   other  present  Respondents,   that 
there  might  be  no  dispute  hereafter  in  the  execution  of 
the  decree  of  the  Sudder  Court  about  shares  and  par- 
tition.    By  an  order  of  the  Sicdder  Court,  bearing  date 
the   5th  of  March  1840,  it  was  ordered,    "that  the 
decree  of  this  case  be  made  joint  without  prescribing 
shares." 

The  Appellant,  after  praying  for  a  review  of  judg- 
ment, which  was  refused,  brought  the  present  appeal, 
which  now  came  on  for  hearing. 

Mr.  Buller,  Q.C.,  Mr.  Jackson,   and  Mr.  Forsyth, 
for  the  Appellant. 

The  claim  of  the  Appellant  is  founded,  as  to  one 
moiety  of  the  estate,  upon  her  right  to  succeed  as  the 
widow  of  Fohput  Sing,  who  died  without  issue,  and  as 
to  the  other  moiety,  as  devisee  under  the  Will  of  Rung 
Lai  Sing.  This  law  of  Nuddea  must  be  applied  to  this 
case.  The  customs  and  usages  upon  which  the  Court 
below  determined  the  question,  are  the  same  in  Nuddea 
as  in  Mgthila.  According  to  the  Bengal  law,  a  child- 
less widow  is  entitled  to  succeed  to  her  husband's 
share  of  the  estate.  Keerut  Sing  \.  Koolahul  Sing  (a). 
1  Strangers  Hindoo  law,  121.  (2nd  Edit.)     The  testa- 

(rt)  2  Moore's  Ind.  App.  Cases,  331. 
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mentary  disposition  by  Rung  Lai  Stnrj  is  valid  and        ^S"*'^- 
eli'cctual  in  law.     Mulraz  Lachmia  v.  Chalekamj  Ven-        r.axy 
ca  tci  Rama  Jagganadha  Row  [a).    Baboo  Jano/ceg  Doss  v.      ^'^-^^^^^  ^  ^ 
Blndabun  Doss  (b),     Bengal  Eegulations,  XXXVI.  of       ^aboo 
1793,  and  V.  of  1799.     But  there  is  a  fatal  objection    aud  others, 
to  the  claim  of  the  Eespondents,  which  is  barred  by  the 
provisions  of  Eegulations  III.  of  1793,  and  II.  of  1805. 
The  Eespondents  claim  upon  the  general  principle, 
that  all  the  members  of  an  undivided  Ilindoo  family 
are  equally  entitled  to  the  property  acquired  by  theii" 
ancestor,  or  by  any  of  his  descendants,  by  means  of 
the  funds  which  they  acquired  from  such  ancestor. 
They  do  not  claim  as  heii's  of  Rung  Lai  Sing,  the 
person  last  seised,  who  died  in  1825,  but  as  having 
been  co-heirs  with  him,  of  Ghurccb  Das.     The  title  of 
the  Eespondents,  as  members  of  an  undivided  Ilindoo 
family,  first  accrued  on  the  death  of   Ghureeb  DaSy 
their  ancestor.     They  have  failed  to  prove  that  they,  or 
those  through  whom  they  claimed,  had  ever  any  joint 
interest  in  the  property  in  dispute  :   on  the  contrary, 
the  finding  of  the  Provincial  Court  established  the  fact 
that  the  estate  was  held  as  the  property  of  Hiiree  Sing 
and  his  descendants,  without  any  participation  therein 
by  the  Eespondents,  or  those  through  whom  they  claim. 
There  has  been  an   adverse  possession   since   Huree 
Sing,  and  the  Eespondents  are,  therefore,  barred  by  the 
Eegulations  of  Limitation  ;  for  there  is  nothing  in  the 
case  of  co-sharers,  to  prevent  the  Eegulations  being 
pleaded  in  bar.    Radachurn  Mohapatur  v.  Gunganaraen 
Mohapatur  (c).  Ramdhim  Seln  v.  Kishcn  Kanth  Seln  (d). 

(«)  2  Moore's  Ind.  App.  Cases,  54. 
(b)  3  Moore's  Ind.  App.  Cases,  175. 
(/)  1  Ben.  Sud.  Dew.  Eeps.,  297. 
id)  3  Ben.  Slid.  Dew.  Reps.,  100. 
VOL.    IV.  J  1 
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1847.       Nundram  Dijaram  v.  Biila  Bhace  KiirjKiram  (a).   Sheikh 

^rI5J^     Imdad  Ali  v.  3Iussiimai  Koothy  Bcffum  {h).  Assuming 

PuDMAVATi  ^jjg  property  to  be  thus  separately  acquired  by  either 

Baboo       Huree  Siuffj  or  Sobhe  Kurun  Sing^  the  Eesponclents 

aM  oSieS!^  can  have  no  claim  so  long  as  auy  heir,  male  or  femalCj 

of  Ilurce  Sing^  or  Sohhe  Kurun  Sing,  or  any  legatees 

or  donors  from  such  heirs,  exist. 

Mr.  Wigram,   Q.O.,   Mr.  R  J.   Lloyd,   and  Mr. 
Edmund  F.  3Ioore,  for  the  Kespondents. 

The  right  of  succession  to  this  property  is  governed 
by  the  law  of  Mythila,  and  according  to  that  law  the  Ke- 
spondents, the  sons'  sons  of  Ghureeh  Das,  are  entitled  to 
succeed  to  the  estate  vacated  by  Huree  Singes  decease. 
Eittchejyutty  Dutt  Jha  v.  Rnjimder  Narain  Rae  (c).  It 
was  a  question  of  fact  for  the  Court  below,  whether  the 
Bcngcd  or  the  Mythila  law  was  to  be  applied,  to  deter- 
mine the  right  to  succeed ;  and  it  was  satisfactorily  esta- 
blished, that  the  family  obseiwed  the  religious  customs 
and  ceremonies  of  Mythila,  and,  therefore,  the  Sastras 
of  Mythila  must  regulate  the  rights  of  the  parties. 
Rajchunder  Narain  Chowdry  v.  Gocidchimd  Goh  (d). 
Rutchmeputty  Dutt  Jha  v.  Rajiinder  Narain  Rae.  If  it 
were  a  question  of  lex  loci,  the  Mythila  law  would 
govern,  as  the  property  is  situate  in  Mythila.  No 
evidence  was  given,  to  prove  the  alleged  Will  of  Rung 
Lai  Sing.  The  depositions  filed  by  the  Appellant 
were  those  taken  ex  parte,  before  the  Collector,  in  a 
preliminary  proceeding  for  the  purpose  of  registration  : 
such  depositions  are  not  evidence  to  bind  the  Kespon- 

(fl)  1  Moore's  Ind.  Ap.  Cases,  414. 
{h)  3  Moore's  Ind.  Ap.  Cases,  1. 
{c)  2  Moore's  Ind.  Ap.  Cases,  132. 
{d)  1  Ben.  Sud.  Dew.  Reps.,  43. 
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dents  in  this  suit ;  but  assuming  that  the  Will  was  a        1847. 
"vvell-executed  instrument,  it  is  not  valid  and  operative,        Eany 
by   the   Mythila  law.     Sham  Singh  v.   Musstmimaut     ^^^^^^'^^ 
Umraotee  {a).     1  F.  Macnaghten^sQons.  (mi\iQ'Km.^oo      Baboo 
Law,  274.     1  Strange's  Hindoo  Law,  259,  267.  (2nd    and  others. 
Edit.)     A  Will,  according  to  the  Hindoo  law  in  force 
in  Mijthila^  must  be  considered  as  a  deed  of  gift,  and  is 
invalid  unless  accompanied  by  possession.  1  F.  Mac- 
naghteti's  Cons,  on  the  Hindoo  Law,  274.  1  Strange's 
Hindoo  Law,  254.  (2nd  Edit.)     The  same  result  would 
also  apply  if  the  Bengal  law  prevailed.     Rung  Lai  Sing 
could  not  by  that  law  make  a  Will,  disposing  of  the 
ancestral  immovable  property  to  the  prejudice  of  his 
heirs.     Bhowanny churn  Bunhoojea  v.  The  heirs  ofRam- 
kaunt  Bunhoojea  (b).    No  question  relating  to  the  Will, 
in  strictness,  can  now  be  raised,  for  the  order  of  the 
Suclder  Court,  of  the  9th  of  May  1833,  setting  it  aside, 
was  never  appealed  fi'om.     The  only  other  point  raised 
by  the  Appellant  is,  that  we  are  barred  by  the  Bengal 
Eegulations  of  Limitation,  III.  of  1793,  and  II.  of 
1805 :   neither  of  these  Eegulations,   or  any  of  the 
authorities  cited  upon  this  question,  by  the  Appellant, 
apply :   we  claim  as  the  heirs  of  Bung  Lai  Sing,  the 
Zemindar  last  seised. 

The  Eight  Hon.  T.  Pemberton  Leigh  : 

It  appears  to  their  Lordships,  in  this  case,  that  the 
mode  in  which  the  Eespondents  have  stated  their  case 
at  the  bar,  makes  it  quite  unnecessary  to  enter  into 
any  consideration  of  the  several  questions,  which  were 
opened  to  the  Court,  on  the  part  of  the  Appellant. 
The  Eespondents  now  rest  their  claim  to  this  estate^ 

(«)  2  Ben.  Sud.  Dew.  Eeps.,  74. 
\l)  2  Ben.  Sud.  Dew.  Eeps.,  202. 
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i'^-^"-        entirely  as  the  heirs  of  minfj  Lai  Sing.     They  say, 
Rany       that  Bung  Lai  Sing  died  intestate  ;  and  that  they,  the 

PuDMAVATi   i^espondeuts,  are  his  heirs.  They  claimed  the  property 
Baboo       immediately  upon  the  death  of  Rung  Lai  Sing,  and  all 

and  utheid.  qucstion,  therefore,  upon  the  Eegulations  of  Limitation, 
appears  to  us  to  be  out  of  the  case,  so  far  as  applies  to 
the  title  they  set  up,  as  heirs  of  Etmg  Lai  Sing. 

So  again,  all  question  as  to  the  property  being  an- 
cestral, or  not  ancestral,  and  as  to  the  family  being 
divided  or  undivided,  must  be  put  out  of  consideration. 
The  only  two  questions  appear  to  us,  to  be,  first,  did 
Bung  Lai  Sing  die  intestate  ?  and  secondly,  if  he  did 
die  intestate,  are  the  Eespondents  his  heirs  ? 

With  respect  to  the  first  question,  when  the  case 
was  originally  opened  to  us,  the  factum  of  the  Will 
appeared  to  have  been  proved  in  the  cause,  and  not  to 
have  been  disputed  by  any  cross-examination  of  those 
witnesses,  who  appeared  on  the  part  of  the  Appellant, 
or  otherwise.  Under  those  circumstances,  it  did  appear 
to  us  to  be  somewhat  singular  that  merely  upon  a 
general  presumption  of  fi\aud,  the  question,  as  to  the 
validity  of  the  Will,  should  have  been  decided  against 
them  ;  but  it  turns  out  now,  that  improper  evidence 
was  given  in  the  suit,  upon  the  fact  of  that  Will 
being,  or  not  being,  genuine.  On  the  death  of  Rung 
Lai  Sing^  certain  depositions  were  taken,  not  however 
in  this  suit,  but  long  before  the  institution  of  this  suit ; 
and  it  appears  that  they  were  taken  for  an  entirely 
distinct  purpose,  namely,  in  one  case  for  the  pur- 
pose of  the  proceedings  in  the  Civil  Court,  and  in 
the  other  case  for  the  purpose  of  proceeding  before 
the  Collector.  The  object  of  the  proceedings  in  tho 
Civil  Court,  was  to  substitute  the  name  of  the  Ap- 
pellant for  the  name  of  Rung  LjuI  Sing,   in   all  pro- 
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coed  ill  gs  with  respect  to  the  Zemindar jj.     The  object        '^^^'• 
of  the  proceedings  before  the  Collector  was  to  have       Eany 
the  name  of  the  Appellant  registeredj  instead  of  the     udma\ati 
name  of  Rung  Lai  Sing^   as  proprietor  of  the  Zemin-       Bauoo 
dar?/.     Now  it  seems  that  the  Collector  acted  upon  the    and  otliers. 
Will,  and  that  the  Civil  Court  acted  upon  the  decision 
of  the  Collector.     The  decision  of  the  Collector,   of 
course,  was  not  a  proceeding  in  any  Court  of  justice  at 
all.     It  was  not  a  judicial  proceeding  ;  and  by  Regula- 
tion VIII.  of  1800,  section  xxi.,  it  is  expressly  provided, 
that  the  entry  of  the  Collector  shall  not  in  any  degree 
*'  affect  the  rights  of  any  party  whose  name  may  be 
registered  therein,  as  the  ostensible  proprietor  of  the 
land,  or  whose  name  may  not  have  been  registered  as 
the  proprietor,  but  who  may  establish  a  right  of  pro- 
perty in  the  Adcmlut,  or  otherwise."     It  does  not  very 
distinctly  appear  whether  the  Respondents   had,  or  had 
not,  an  opportunity  of  cross-examining  the  witnesses. 
It  does  not  appear  that  they  had,  for  they  presented  a 
petition,  alleging  that  this  Will  w^as  a  fabrication,  and 
praying  that  certain  witnesses,  whose  names  they  men- 
tioned, might  be  examined  to  prove  the  fact  of  that 
fabrication.     What  was  done  upon  this,  does  not  dis- 
tinctly appear  ;  but  at  all  events,  it  was  a  distinct  notice 
to  the  Appellant,   that  the  Respondents  alleged  the 
Will  to  be  a  forgery. 

When  the  suit  was  brought,  the  intestacy  was  al- 
leged ;  and  in  this  state  of  things,  certainly  it  was 
incumbent  upon  the  Appellant,  if  she  relied  upon  that, 
which  was  thus  disputed,  to  produce  clear  and  conclu- 
sive evidence  in  favour  of  that  instrument.  But  in 
fact,  she  produced  no  evidence  whatever ;  that  is,  no 
evidence  which  could  have  much  weight,  we  think,  in 
any  Court  of  justice.     It  was,  however,  received  below, 
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1847.  and,  therefore,  we  do  not  apprehend  that  we  can  treat 

Eaky  it,  as  not  being  evidence  in  the  cause.     But  still  it  is 

uDiiAVATi  gyi(jgjjgg  Qf  qjiqIi  a  character,  that  it  appears  to  us 

Baboo  impossible  for  any  Court  to  rely  upon  it. 

DooLAR  SiXG  ^  7  /-<  P  •     •  1  1 

and  others.  ISow  the  Suclder  Court  were  of  opinion,  that  the 
Will  must  be  disregarded ;  and  on  the  9th  of  Mcuj 
1833,  they  pronounced  an  order,  which,  after  stating 
that  the  Will  produced  by  the  Appellant  was  not 
correct  or  credible,  and  that,  by  the  legal  opinion  of  the 
Hindoo  law-officer  of  this  Court,  it  appeared  that  the 
estate  of  Rung  Lai  Sing  descended  to  the  Plaintiffs  by 
the  Hindoo  law,  current  in  the  country  of  Mythila^  and 
that  Rang  Pudmavati  was  entitled  to  the  expenses  of 
her  support  and  religious  ceremonies,  according  to  the 
usage  of  the  family ;  the  Court  then  decided  certain 
inquiries  with  respect  to  that  law. 

It  is  said  that  that  order,  which  was  made  on  the 
9th  of  3Iay  1833,  was  founded  upon  the  assumption 
of  the  invalidity  of  that  Will,  and  that,  not  having 
been  appealed  from,  the  question  of  the  validity 
of  the  Will  is  not  now  open.  Xow  it  does  not  appear 
to  us  to  be  necessary  to  decide  that  point,  because  we 
are  clearly  of  opinion,  that  there  was  no  evidence  before 
the  Court,  upon  which  they  could  properly  have  acted 
to  affirm  the  validity  of  that  Will. 

Then  the  fact  of  the  Will  being  out  of  the  case,  of 
course  it  becomes  unnecessary  to  consider  whether,  by 
the  Mythila  law,  there  was  a  power  of  demising,  or  not, 
and,  therefore,  the  very  able  argument  addressed  to 
the  Court,  on  behalf  of  the  Appellant,  it  is  not  neces- 
sary for  us  to  deal  with. 

The  whole  question,  therefore,  is,  does  the  Mythila 
law  prevail  in  this  family,  to  govern  the  descent  of  its 
property  ?  and,  if  it  does,  are  the  Eespondents,  by  law. 
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the  heirs  ?  T^ow,  the  pedigree  is  not  disputed,  and  Ave        i*^-*"* 
liavc  the  opinion  of  all  the  law-officers,  that,  according        Eany 
to  that  pedigree,  the  Eespondents  are,  by  the  M/jthila     ^^^^^^^^-'^^^ 
law,  the  heirs,  and  there  is  nothinsr  appearinf?  in  the  ^  Baboo 
cause  against  that.  aud  others, 

IN'ow,  how  does  the  Mythila  law  govern  this  case  ? 
Upon  this  point  there  appears  to  have  been  a  most 
careful  inquiry,  in  the  Court  below.  The  decree  of 
the  Moorshedahad  Court  assumed  that  the  Bengal  law 
prevailed,  and  upon  this  the  Eespondents  appealed  to 
the  Suddcr  Coiu't,  which,  upon  hearing  the  cause, 
decided  that  the  Ilythlla  law  prevailed.  Now,  this  fact, 
that  the  Mythila  law  was  to  prevail,  doea  not,  at  that 
time,  appear  to  have  been  disputed,  for  we  find  the 
matter  thus  stated  by  the  Judge,  Mr.  Walpole :  "It 
appears,  by  the  papers,  that  the  real  claim  of  the 
PlaintiUs  is  for  the  estate  of  Eimc/  Lai  Siny^  and  that 
the  estate  of  GJmreeh  Das^  and  others,  is  stated  only 
to  trace  the  connection  of  the  ancestors.  The  allega- 
tion of  the  Appellants,  that  the  Mythila  law  is  followed 
in  their  family,  appears  to  be  correct,  and  is  not  de- 
nied by  the  Eespondents.  It  is,  therefore,  necessary, 
in  this  case,  to  ascertain  which  of  the  two,  and  the 
third,  parties  is  entitled  to  the  estate  of  Rung  Lai 
Sing,  who  died  unmarried,  and  without  issue,  by  the 
3Iythila  law."  On  the  20th  of  February  1833,  that 
decree  was  made,  directing  the  inquiry  as  to  who, 
according  to  the  Mythila  law,  was  entitled  to  succeed, 
which  law  was  to  prevail,  and  on  the  3rd  of  A^yril 
1833  an  opinion  was  given  in  favour  of  the  Eespon- 
dents. 

Upon  this,  the  Appellant  presented  a  petition,  al- 
leging that  the  3fythila  law  did  not  prevail  in  her 
family,  and  that  was  the  first  occasion  on  which  that 
representation  was  made.     Thereupon,  on  the  9th   of 
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1817.        3I(iij  1833,  the  Siidde)'  Court  remitted  the  cause  to  the 
Eany       Proviiicicil  Court,  treating  the  Will  as  iii valid,   and 

■^^^^'^^^'^^^   dii'ecting  au  inquiry  into  the  fact^  of  which  law  pre- 
Bat.oo      railed  in  this  family.     A  vast  deal  of  evidence  was 

iind  others,  goiic  iuto,  wlicu  tlic  casc  came  before  the  Poornea 
Court,  which  had  succeeded  the  Moorshedahad  Court, 
and  they  decided  that  the  Bengal  law  governed  the 
succession. 

Against  this   decree   there  was  an   appeal  to  the 
Siiddcr  Court,  and,  on  the  15th  of  Januarjj  1838,  the 
cause  came  before  Mr.  Harding^  one  of  the  Judges  of 
that  Court.     The  judgmdnt  sets  forth,  that  in  consi- 
deration of  the  dispute  and  statements  of  both  parties, 
and  the  nature  of  the  case,  it  is  necessary  to  ascertain, 
before  the  decision,  what  were  the  customs  and  rights 
of  marriages  and  funerals,  deposed  to  by  the  witnesses 
of  both  parties,  whether  they  were,  according  to  law, 
or  not ;  the  pleaders  of  both  parties  were,   therefore, 
questioned,  and  they  consented  to  refer  the  matter  to 
the  Hindoo  law-officer  of  this  Court.     Ordered,  there- 
fore, that  a  copy  of  the  proceedings  be  sent  with   the 
depositions  of  witnesses,  of  both  parties,  to  him,  with 
an  order  to  make  a  full  report,  in  two  weeks  from  the 
date  of  receiving  it,  after  giving  full  consideration  to 
the  depositions,   whether   the   marriage   and   funeral 
customs,  and  rites  of  the  Mythila  law,  stated  by  the 
witnesses  of  the  Plaintiffs  to  be  observed  in  the  family 
of  both  parties,  can  be  understood,  also,  of  the  Naddea 
law,  and  whether,  similarly,  the  customs  and  rights 
stated  by  the  witnesses  of  the  Defendant,  to  be  accord- 
ing to  the  Nuddea  law,  can  be  understood,  also,  of  the 
Mythila  law. 

On  the  17th  of  3Iay  1838,  the  officer  made  his 
report  in  favour  of  the  Respondents.  ^The  Appel- 
lant was  dissatisfied  with  the  report,  which  was  merely 
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a  short  statement  of  the  officer's  opinion,  being  in  ^^^'^• 
faA'Our  of  the  Respondents,  without  going  into  parti-  Ea_ny 
culars.     And  on   the  2Gth   of  June   1838,   the  case  ^^ 

came  before  Mr.  IlalhecL  another  Judf^e,  and  he  di-  ^^  ^-^^°° 
rected  further  questions  to  be  prepared,  in  order  fur-     and  others. 
ther  to  ehicidate  this  matter. 

A  further  opinion  was  then  given  by  the  Hindoo 
law-officers,  and  that  opinion  was  also  in  favour  of  the 
Respondents. 

Upon  this,  the  Judge  of  the  SiuJcler  Court,  before 
whom  the  case  originally  came,  was  of  opinion  against 
the  decree  of  the  Court  below,  and  it  became  neces- 
sary, as  we  understand  the  practice  is,  to  go  to  a 
second  Judge  of  the  Siiddcr  Court ;  and,  accordingly, 
it  did  go  to  a  second  Judge.  And  then,  it  appears, 
that  he  made  a  still  further  inquiry  upon  this  subject, 
after  having  called  the  pleaders  of  both  parties  ; 
and  he  settled  the  questions,  it  appears,  in  their  pre- 
sence :  and  they  must,  therefore,  be  taken  to  have 
both  agreed  upon  those  questions.  The  questions,  in 
this  case,  were  originally  prepared  for  the  opinions  of 
the  Hindoo  law-officers,  and  it  seems  to  have  been 
considered,  justly  perhaps,  that  after  all  that  had 
passed,  the  Hindoo  law-officers  having  given  their 
opinion  several  times,  it  would  be  better  to  take  the 
opinion  of  the  officer  of  the  Tirhoot  Court,  where  the 
law  prevailed.  Those  questions  were  prepared,  and 
the  officer  of  the  Court  of  Tirhoot  gave  his  answers 
upon  all  those  questions. 

Now,  these  questions  were  framed  with  a  view  of 
enabling  the  Court  to  judge,  by  the  answers  to  the 
particular  questions  put  by  him,  whether,  according  to 
the  evidence  which  was  before  him,  of  what  appeared 
to  have  been  the  ceremonies  used  in  this  family,  the 
Mutliila  law,  or  the  Boirjal  law,  prevailed ;  and  he  was 

VOL.  IV.  K  1 
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1847.         clearly  of  opinion,  that  tlie  Mijthila  law  prevailed,  and 
Rany       confirmed  the  opinion  of  the  first  Judge,  and  the  deci- 
UD51AVATI    g-^j^  ^.^g  finally  pronounced. 

Baboo  Noav,  it  is  admitted,  that  it  is  utterly  impossible  for 

DoolarSixq  -1 

and  others,  any  European  Court  to  weigh,  very  nicel)'-,  the  effect 
of  evidence  of  this  kind,  as  to  particular  ceremonies, 
and  the  weight  which  is  to  he  due  to  those  particular 
ceremonies,  as  establishing  the  fact  of  one  law  prevail- 
ing, or  the  other,  and,  therefore,  the  learaed  Counsel 
at  the  bar  have,  very  naturally  and  very  properly, 
abstained  from  going  into  any  minute  examination  of 
the  evidence,  upon  this  point.  The  question,  there- 
fore, for  us,  is,  is  there  evidence  before  us,  which 
shows  that  the  opinion  which  was  come  to,  after 
repeated  investigation,  and  after  taking  the  opinions 
of  the  various  laAV-oflicers  of  the  Courts,  all  of  them 
concurring  in  the  same  conclusion,  is  an  opinion  by 
which  we  should  be  guided  ? 

jS'ow,  certainly,  so  far  from  there  being  anything  in 
the  facts,  now  before  us,  which  is  inconsistent  with 
this,  the  most  important  fact  appears  to  us  to  be  con- 
consistent  with  it.  On  the  death  of  Sobhe  Sinc/j 
Pohput  Sing  J  and  Rimg  Lai  Sing^  being  liis  sons, 
became  joint  proprietors,  and  entered  into  posses- 
sion of  this  estate.  Pohput  Sing  died,  leaving  a 
widow,  and,  according  to  the  Bengal  law,  the  widow 
of  Pohjmt  Sing  would  have  been  entitled,  under  these 
circumstances,  to  succeed  to  the  share  of  Pohput 
Sing,  her  deceased  husband,  for  her  life.  And,  cer- 
tainly it  was  understood,  from  the  original  statement 
of  the  case,  that,  upon  the  death  of  Pohput  Sing,  she 
did  so  succeed  to  her  husband's  share,  and  that  she 
came,  into  possession  of  the  other  half  of  the  estate, 
upon  the  death  of  Rung  Lai  Sing.  But  the  evidence, 
upon  examination,  turns  out  to  be  quite  the  reverse ; 
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for  it  is  clear  that  Rung  Lai  Sing^  upon  tlie  death  of        1^47. 
Pohput  Sing,  presented  a  petition,  stating  his  title,  as        Eaxy 
a  title  to  the  whole  estate,  and  that  he  was  let  into   ^^^^-^^^vati 
possession  of  it,  and  that  she  was  entitled  to  mainte-  _  Baboo 
nance  out  of  it,  according  to  the  Jli/ihila  law,  and  that    and  others, 
that  maintenance  was  preserv^ed  to  her. 

Again,  upon  the  death  of  liimg  Lai  Smg^  the  Ap- 
pellant herself  presented  a  petition,  and  she  claimed, 
as  successor  under  the  Will,  the  whole  of  the  property 
of  Rung  Lai  Sing.  It  seems,  therefore,  clear,  that 
upon  the  death  of  Pohput  Sing,  and  upon  the  death  of 
Rimg  Lai  Sing^  the  succession  was  regulated  by  the 
Mjjthila  law,  and  not  by  the  Bengal  law.  That  was 
entirely  in  accordance  with  the  result  to  which,  after 
an  examination  of  the  whole  of  the  evidence,  the 
Court  below  has  come,  and  we  are  of  opinion  that 
that  decree  is  perfectly  right,  and,  therefore,  that  it 
must  be  affirmed,  and  with  costs. 

Lord  Brougham  : 

It  is  impossible  to  praise  too  highly  the  great  care 
which  the  Court  below  appears  to  have  taken,  in 
obtaining  the  best  possible  information  upon  the  sub- 
ject, a  somewhat  nice  and  intricate  subject,  of  the 
customs  and  ceremonies  governing  this  case.  There 
were  three  or  four  separate  inquiries,  giving  the  parties 
the  fullest  opportunity  of  suggesting  questions,  and 
directing  further  inquiry,  when  the  reports  were  not 
sufficiently  decisive  ;  and  it  was  found  that  the  parties 
were  quite  satisfied  with  the  nature  of  the  questions 
that  were  laid  before  the  Pundits.  I  never  saw  a 
case  better  sifted  than  the  present,  and  it  certainly 
affords  this  Court  great  confidence  in  coming  to  the 
decision  which  it  has  now  pronounced. 
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Eany  Srimuty  Dibeah  -         -         -     Apiwllant^ 

AND 

Eany  Koond  Luta,  aud  Rany  Eung  )  „  7    ,  * 

Ltjta,  and  Others  -         -         _\  Respondents* 

On  Appeal  from  the  Siidder  Dewanny  Adawlut  at 
Bengal. 

2nd  &  3ra  X  HE  Appellant  in  this  appeal  was  the  widow  and 

^^^L,^^'  representative  of  Kundurp  Sing,  the  oi'iginal  Plaintiff, 

Y^^  ^  h^^-^t  ^^^^  ^^^^  pending  a  suit  instituted  by  him,  to  establish 

ance  of  a  Ze-  the  right  to  four  pergunnas,  named  ^idnaporc,  Dhakea- 

ate\n  Mifhm-  Bazar  Monoliur,  Giu'h,  and  Tuppa   Bahadurpore,  con- 

ha^'b^^^*^^'^  stituting  a  Zemindary,  situate  in  Zillah  3Iidnapore,  in 

possession,  for  thc  Presidency  of  Bengal.     The  Respondents,  Hang 

antenor  to  the  d^oond  Liita  and  Rang  Rung  Luta,  were  the  surviving 

institution  of  -^idows  and  representatives  of  Raja  Mohim  Lai  I{han. 

the  suit,  by  a  _  -^^  •'  _  ^     ' 

family  of  Snt-  one  of  the  Original  Defendants,  who  also  died  pending 
■who  had  mi-^'  ^lio  suit.     Kwiduvp  Sing,  the  original  Plaintiff,  claimed 

grated  from 

Ji^'^gai  to  *  Present :  Members  of  the  Judicial  Committee, — Lord  Brougham, 

Mtdnapnre, 

but  had  re-        Lord  Langdale,  Lord  Campbell,  the  Eight  Hon.  Dr.  Lusnmgton, 

tained  theii-  and  the  Eight  Hon.  T.  Pemberton  Leigh. 
fo7med"theh'''  '^'''^  Comicmov -Assessor -Sir  E.  Eyan,  Knt. 
religious  ce- 
remonies, accordinc;  to  the  Dayn-hhaga  and  other  authorities  in  force  in 
Bengal.  It  was  held,  by  the  Judicial  Committee,  affirming  the  judgment 
of  the  Sudder  Court,  that  thc  Daya-hluiga  Sastras  must  govern  thc  de- 
Bcent,  and  not  the  Afitucshara,  which  j^revai^ed  in  Midnuporc, 

A  deed  of  gift  of  the  Zemindar y,  to  a  stranger,  by  the  widow  of  the 
Zemindar,  last  seised,  who  died  without  issue,  which  gift  was  made  with 
the  confirmation  of  the  Baiidhus,  the  mother's  brother's  sons,  the  heirs  : 
Ileld  to  be  valid  by  the  Daya-hhaga  Sastras,  as  against  a  party  claim- 
ing the  succession,  according  to  the  Mitacshara,  as  being  descended,  in 
the  seventh  remoTe,  in  thc  male  line,  from  thc  commou  ancestor. 
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the  Zcmindarfj   under  an  ikrar-potta^   or  declaratory        1S47. 
instrument,   alleged  to  have  been  executed  by  Raiijj        eaxy 
Sceromani/,  the  widow  of  Raja  Ajeet  Sinrj^   the  Zemin-     ^^Jb^ah 
dar  last  seised,  by  which  she  constituted  Kundurp  Sing  v.^ 

the  proprietor  of  the  Zemindar?/.     He  also  claimed,     "  luta 
by  hereditary  right,  the  Zemiadari/,  as  the  lineal  heir    ^^'^  others. 
male,  in  the  seventh  remove,  of  Raja  Ajeet  Sing^  accord- 
ing to  the  Mitacshara  and  other  authorities  current  in 
Orissa,  which  law,  he  contended,  governed  the  right  of 
succession  to  the  deceased  Raja''s  estate. 

Raja  Ajeet  Sing  died,  in  1755,  without  issue,  leaving 
Rang  Bhowang^  and  Rang  Seeromang^  his  widows,  sur- 
viving, who  succeeded  to  the  Zetnindarg^  and  held  joint 
possession  thereof  till  Rany  Bhowanyh  death,  in  the 
year  1757  :  from  that  period  Rang  Seeromang  conti- 
nued in  sole  possession  of  the  Zemindarg. 

On  the  1st  of  Julg  1800,  Rang  Seeromang  executed 
a  deed  of  gift  of  the  Zemindarg  in  favour  of  Aniuid  Lai 
Khan^  the  brother  of  Mohun  Lai  Khan^  who,  by  virtue 
thereof,  entered  into  possession  of  the  Zemindarg  and 
the  other  property  of  the  Rang. 

In  the  year  1802,  Hoop  Churn  MaJiapatur  and  Mus- 
sumat  I{^ownla^  alleging  themselves  to  be  heirs  of  the 
deceased.  Raja  Ajeet  Sing,  instituted  a  suit  in  the 
Zillah  Court  of  Mid?iapore,  against  Anund  Lai  Ivhan 
and  Rang  Seeromang,  to  annul  the  gift  of  the  Zemin- 
darg. In  this  suit  the  Rang  and  Anund  Lai  Khan  put 
in  a  joint  answer  to  the  plaint,  in  which  the  Rang 
admitted  and  maintained  the  donation  to  Anund  Lai 
Khan.     This  suit  was  dismissed. 

On  the  21th  of  Seplemher  1806,  Rang  Seeromang 
brought  a  suit,  in  forma  pauperis,  in  the  Zillah  Court 
of  Midnaporc,  against  Anund  Lai  Khan  and  others,  to 


and  others. 
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^  1847.  ^     get  aside  the  deed  of  gift  executed  by  her,  and  to  re* 

Eany       cover  possession  of  the  Zemindar//.     The  Phuutilf  was 

DiBEAir     nonsuited,   on  the  ground  of  misjoinder,   leave  being 

\\         reserved  to  her  to  brin^-  a  suit  aj^rainst  Aniind  Lai  Khan 

LuTA       alone,  for  recovery  of  the  Zemlndary. 

In  pursuance  of  the  leave  thus  given,  the  Rawj  in- 
stituted a  second  suit,  in  the  Zillah  Court,  against 
Anund  Lai  Khan  alone,  and  Ammd  Lai  Khan  put  in 
his  answer ;  but  before  the  cause  came  on  for  hearing, 
the  proceedings  were  trausferred,agreeably  to  Reg.  XIII. 
of  1808,  to  the  Provincial  Court  of  Calcutta. 

Pending  this  suit,  Ammd  Lai  Khan  died,  having,  pre- 
viously to  his  decease,  conveyed  the  Zemlndary ^  in  dis- 
pute, to  his  brother,  3Iohu)i  Lai  Khan^  who  was  admitted 
to  defend  the  suit. 

On  the  30th  of  March  1811,  the  Provincial  Court, 
after  having  taken  the  opinion  of  the  Pundit  of  the 
Court  as  to  the  validity  of  the  deed  of  gift  by  the  Rany^ 
held  it  to  be  invalid,  upon  the  ground  that  such  a  deed 
could  not  be  eifectually  made  without  the  concurrence 
of  all  the  expectant  heirs  of  Raja  Ajcel  Slng^  who  were 
his  mother's  brother's  sons ;  the  Provincial  Court, 
therefore,  decided  the  case  in  favour  of  the  Bany. 

Mohuu  Lai  Khan  appealed  from  this  decision  to  the 
Sadder  Court,  but  that  Court  affirmed  the  decision  of 
the  Provincial  Court  (o).  Mohun  Lai  Khan  appealed 
from  this  decree  to  England.  Pending  the  appeal, 
Rany  Sceromany  died  ;  and,  on  her  death,  the  property 
came  into  the  custody  of  the  Court  of  Wards. 

Upon  the  Rany^s  death,  Kundurp  Slny  claimed  the 
Zemlndary^  and,  as  it  was  also  claimed  by  Mohun  Lai 
Khan,  the  Judge  of  the  Zillah  Court  of  Mldnaporc,  on 
(a)  See  case  reported,  2  Ben.  Sud.  Dew.  Eeps.,  32. 
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the  24th  of  December  1813,  ordered  that  Mokin  Lai       i8-»'- 
Khan,   aud  Ktindurp  Sing,  and  any  other  persons  who       Rany 
might  have  claims  to  the  possession  of  the  Zemhuiari/,      dibeah 
either  by  inheritance  or  by  any  other  ridit,  midit  pre-  ^      ^ 
sent  petitions  on  the  snbject  to  the  Judge  ot  the  Ztllah,       Luta 
agreeable  to  Section  iv.  of  Eeg.  V.  of  1709.  and  others. 

Mohwi  Lai  Khan  and  Kundurp  Sing  accordingly 
filed  petitions  in  support  of  their  several  claims,  and 
the  Judge  of  that  Court  proceeded  to  a  summary  trial 
thereof. 

Kundurp  S'mg  rested  his  claim  upon  an  ikrar-potta, 
or  deed  of  gift,  alleged  to  have  been  executed  in  his 
favour,  by  the  Rang,  shortly  before  her  death.  Mohun 
Lai  Khan  rested  his  claim,  not  only  on  the  ground  of 
the  gift  in  favour  of  Anund  Lai  Khan,  and  his  appeal 
to  England,  but  also  on  the  ground  that  the  right  of 
possession  was  accorded  to  him  by  the  heirs  of  Raja 
Ajeet  Sing,  viz.,  the  mother's  brother's  sons  of  Raja 
Ajeet  sing. 

The  Judge,  on  the  24th  of  Decemher  1813,  recorded 
his  opinion,  on  the  several  claims,  in  substance,  as  fol- 
lows : — "  The  ikrar-potta,  or  agreement,  dated  the  3rd 
of  Assin,  being  the  end  of  1219,  Amli,  one  day  before 
the  death  of  Many  Seeromang,  which  Kundurp  Sing  has 
presented  to  the  Zillah  Court  in  support  of  his  claim 
to  the  ahhishek  of  the  Zemindar g,  &c.,  as  his  right  aud 
possession,  as  having  been  executed  by  Rang  Seero- 
mang, was  fabricated  after  the  demise  of  the  said  Rang, 
and  is  not  genuine  nor  worthy  of  confidence,  and  the 
right  of  Kundurp  Sing  to  the  property  left  by  the  Rang 
has  not  been  proved  or  established,  either  by  the  docu- 
ment, or  by  hereditary  right  accordiug  to  the  Sastras.^^ 
The    Coui't    then  i)^'Oceeded : — "  According   to  the 
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1.S47.        bcu'Ufita  of  tlie  Pundit  of  this  Court,  which  was  filed 
"^'^     in  the  suit,  Mo  htm  Lai  Khan  v.  Rantj  Secromawj^  autl 
Skimuty     ^}jg  contents  of  which  were   entered  in   tlie  decree  of 
'v.'''       this   Court,  dated  the   olst  of  August  1812,  Koockil 
^^^^xK^""  Bhoonija,  and  Bidbhuddcr  Bhoon//a,  and  \Radha  Goviud 
aud  others.    Bhoonya,    the    sons   of    Sagrism  Bhoonya^    and  Ram 
Kishen  Bhooni/a,  the  brothers  of  the  mother  of  Raja 
Ajeet  Sing^  are  the  heirs  of   /?«/«  Ajcct  Sing^  the  hus- 
band of  the   Raiiij  Seeromany^  and,  after  the  demise 
of  the  Rauy,  will  be  entitled  to  the  Zemindarg,  &c., 
the  property  left  by  Tiaja  Ajeet  Sing  and  the  Rang. 
Three  of  the  heirs   above-named  have,  of  their  own 
accord  and  will,  presented  la-davis  (or  renunciations) 
to  the  Zillah  Court,  under  their  own  signatures,  setting 
forth  that  they  have  received  a  consideration,  in  lieu  of 
their  rights,  from  Mohun  Lai  Khan,  and  transferring 
their  hereditary  rights  in  the  property  left  by   J^aja 
Ajeet  Sing  and  Rang  Seeromang,  to  Mohun  Lai  Khan ; 
and  Koochil  Bhoonga,   who,  after  presenting  the  first 
petition,   in  conjunction  with  Radha  Govind  Bhoonya 
and  Bulhhudder  Bhoonya,  to  the  effect  above  stated, 
presented  a  second  petition  to  the  ZlUah  Court,  stating 
his  opposition  to  the  conveyance  of  his  own  rights, 
»  subsequently  presented  a  third  petition,   alleging  the 

transfer  of  his  own  rights  to  Mohun  Lai  Khan,  to  the 
Zillah  Court,  and  personally  attended  and  acknowledged 
that  he  was  aware  of  the  contents  of  the  petition,  and 
twice  signed  the  same  with  his  own  hand.  Notwith- 
standing the  circumstances  above  detailed,  in  conse- 
quence of  ^ohun  Lai  Khan  having  appealed  to  England 
on  account  of  the  suit  decided  by  this  Court,  and  that 
the  appeal  in  this  suit  is  pending,  it  is,  in  the  opinion 
of  the  Judge,   pi-opor  that  the  Zeniindary  in   dispute 
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remain  in  tlie  custody  of  the  C/Ourt  of  Wards  until  the        ^^■^''^ 
appeal  to  Eurjland  be  decided."  E.\jsy 

Tlie  last  proceeding  came  before  the   Siulder  Dc-  ^Jk^e7h 
VMnny  Adawlut.  and  that  Court  beinor  of  opinion  that  '"• 

on     ■        ^  ■,    .  •         •  ,  ^         .  EaXYKoOND 

no  sutticient  reason  appeared  tor  continuing  the  Zemin-  Luta 
danj  in  the  custody  of  the  Court  of  Wards,  by  an  in-  -^^^^  others, 
terlocutory  order,  bearing  date  the  l^tli  of  February 
1814,  directed  the  Judge  of  the  Zillah  Court  to  give 
effect  to  his  summary  decision,  by  placing  MoJiun  Lai 
Khan  in  possession,  if  he  thought  him  the  person  en- 
titled, on  his  giving  security.  Accordingly,  by  an 
order  of  the  Zillah  Court,  dated  the  4th  of  3Iarch  1814, 
3Iohun  Lai  Khan  "was  directed  to  be  put  in  possession 
of  the  Zemindarij. 

The  correctness  of  the  conclusion  arrived  at  in  this 
summary  proceeding  was  afterwards  brought  by  Kun- 
ditrp  Sing,  in  the  way  of  appeal,  before  the  Sudder 
Court,  and  Mr.  Ilarington,  the  Chief  Judge,  after 
recording  his  opinion,  that  there  was  strong  presump- 
tion that  the  deed  of  gift  adduced  by  Kandiirp  Sing 
was  fabricated,  submitted  the  following  questions  to  the 
Pundits : — 

First  Question. — ''  Supposing  the  genuineness  of  the 
document  in  question  to  be  established,  and  that  Rany 
Seeromany  put  her  signature  to  it  while  in  the  posses- 
sion of  her  reason,  one  dcf}^  before  her  dissolution,  what 
part  of  the  property  in  the  Zemindary  left  by  Raja  Ajeet 
Sinrj,  and  in  its  produce,  and  in  the  other  effects  left 
by  Raja  Ajeet  Sing,  which  were  in  the  possession  of 
Rany  Seeromany,  also  of  the  property  acquired  by  Rang 
Seeromany  herself,  goes  to  the  Appellant  by  virtue  of 
the  gift  and  the  lousseeyut  of  the  Rany  ?  " 

Second  Que^ion. — "  Supposing  the  genuineness 
and  credibility  of  the  document  be  not  established,  and 

VOL.  IV.  '  L  1 
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1847.        that  some  of  the  descendants  in  tlie  line  of  the  deceased 

"^^jjY       llany''s  father  and  grandfather  arc  living,  is  the  5^/7- 

Srimuty     (IJiana  (personal  property)  left  by  the  said  Eanij  to  go 

V.  to  the  descendants  of  the  Ranifs  father  and  grandfather, 

LuTA        0^'  to  ^^^^'  ^^t®  husband,   Riia  Ajeet  Sbufs  mother's 

and  others,    brother's  sons,  or  others  of  his  heirs,  as  their  right  of 

inheritance  ?" 

To  these  questions  the  law-officers  of  the  Court  de- 
livered their  opinion  in  the  following  terms : — 

"  Supposing  the  genuineness  of  the  aforesaid  docu- 
ment be  established,  and  that  Ranu  Secromawj  put  her 
Signature  to  it  while  in  the  possession  of  her  reason, 
one  day  before  her  demise,  yet,  as  Rany  Seeromany 
has,  without  the  permission  of  the  heirs,  also  as  she 
has  not  separated  the  conditional  gift,  which  goes  to 
state  that  the  donee  shall  have  possession  after  the 
death  of  the  said  Rany^  and  as  she  has  made  a  wussee- 
yut  of  the  Zemindar y^  left  by  Raja  Ajeet  Sing,  and  of 
its  produce,  and  of  other  effects  left  by  Raja  Ajeet  Sing, 
which  were  in  her  possession,  and  the  property  she 
(the  said  Rang)  acquired  by  means  of  the  Zeinindary, 
and  the  aforesaid  produce  which  appertains  to  the 
Zemindar y,  and  the  produce  above  adverted  to  ;  and 
as  the  gift  and  the  ivussecyut  made  by  Rany  ^eeromang 
of  three  denominations  of  property,  as  aforesaid,  are 
invalid  under  the  Sastras,  therefore,  the  said  three  de- 
scriptions of  property  cannot  go  to  the  Apj)ellant  by 
virtue  of  the  gift  and  the  wusseeyut  made  by  the  Rany 
aforesaid.  However,  such  property  as  Rany  Seeromany 
acquired,  independent  of  the  means  of  the  Zemindary, 
and  the  produce  above  adverted  to,  is  her  stridhana. 
As  the  Rany  can  exercise  her  separate  right  in  making 
a  gift  and  a  ivusseeyut  of  her  stridhana,  with  the  ex- 
ception of  immoveable  property  given  to  her  by  he^.' 
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husband,  therefore  the  strldhana  of  the  Rany  iu  ques-       ^s^''- 

tion  (with  the  exception  of  the  immoveable  property        Eany 

given  to  her  by  her  husband)  can  go  to  the  Appellant     *i)Jbe^2^ 

by  means  of  crift  and  a  wusseeiiut  of  the  same.     This  ^      '"• 

11  IT  IT  iT-w  EanyKoond 

hewusta  has  been  delivered  according  to  the   Day  a-        luta 

hhaga.''''     The  P«;?c/// annexed  to  this  opinion,  extracts    ^^  ^^  ^^^' 

from  the  authorities. 

The  second  question  put  by  the  Court  having  refer- 
ence only  to  the  strldhana^  or  personal  property  of 
the  ^^cuyj^  it  is  not  necessary  to  set  forth  the  answer 
given  by  the  Pundits  to  that  question. 

On  the  2nd  of  August  1815,  the  Sadder  Court 
ordered  that  the  summary  decree  and  order  of  the 
Zlllah  Court  should  be  affirmed  and  maintained,  and 
the  appeal  dismissed. 

On  the  6th  of  November  1815,  Kundurp  Sing  insti- 
tuted a  suit,  in  forma  pauperis^  in  the  Provincial  Court 
of  Calcutta^  against  Mohun  Lai  Khcm,  the  then  Ze- 
mlndar  in  possession,  and  also  against  Radha  Govind 
Blioonya^  Koochil  Bhoonya.,  and  Dulhhuddcr  Bhoonjja, 
his  mother's  brother's  sons  of  Raja  Ajeet  Sing  ;  and  in 
the  plaint  he  set  forth  his  title  as  descended,  in  the 
seventh  remove,  from  the  common  ancestor,  Lukhun 
Sing,  and  after  admitting  that  his  uncles  Gujraj  and 
others  were  more  nearly  related  to  the  common  an- 
cestor than  himself,  said  that  they  had  relinquished 
their  rights  in  his  favour,  and  he  claimed  the  Zemin- 
dary  as  the  nearest  male  heir,  according  to  the  usage 
of  the  family,  and  the  Sastras  extant  in  Orissa,  and  he 
also  alleged  that  the  late  Rang  Seeromang  had,  on  the 
day  previous  to  her  decease,  executed  the  ikrar-potta  in 
his  favour,  whereby  she  made  over  to  him  the  entire 
Zemindar y  and  other  property  and  effects  which  she 
had  in  her  possession,  and  constituted  him  Malik  and 


and  others. 
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1847.        Molildar   of   tliem,    and   licr   heir   apparent,    and   he 
Eany       thi^reby  chiimed  the  Zemindar >j. 
^DiBE^H  '-^'^1^  Defendant,  Mohun  Lai  Khan^  filed  his  answer, 

^v  on  the  23rd  of  January    1816,    wherein   he   denied 

LuTA  that  tlie  Plaintiff  was  related  to  Raja  Ajeet  Sinff,  or 
had  any  claim  to  the  Zemindar?/  ;  ho  moreover  denied 
the  validity  of  the  alleged  deed  of  gift  of  Rcmy  Seero- 
manij,  and,  after  referring  and  relying  upon  the  pro- 
ceedings already  taken,  and  the  judgment  and  decision 
,of  the  Suddcr  Court,  in  the  summaiy  proceedings,  he 
took  issue  upon  the  allegations  of  the  Plaintiff  relative 
to  the  usages  of  the  family  of  the  deceased  Baja,  and 
the  Sasiras  followed  by  them,  insisting  that  they  were 
the  Sastras  followed  in  Bengal. 

The  other  Defendants  put  in  their  answers. 
On  the  23rd  of  May  1818,  Kiindurp  8ing  filed  a  sup- 
plemental plaint,  in  forma  fcmi^eris^  denying  that  the 
usages  of  Bengal  were  current  or  received  in  the  family 
of  Raia  Ajeet  Sing. 

Radha  Govind  BJioonya  and   Bulhhuddcr  Bhoonya^ 
two  of  the  Defendants,  died,  and  the  Provincial  Court 
admitted  other  parties  to  represent  the  respective   in- 
terests of  those  deceased  Defendants. 

The  cause  being  at  issue,  evidence,  both  oral  and 
documentary,  was  produced  on  both  sides.  The  Plain- 
tiff filed,  among  other  documents,  the  alleged  deed  of 
gift,  and  examiued  witnesses  to  prove  its  execution  by 
the  Rang.  These  witnesses  spoke  to  acts  done  in  their 
presence  by  the  Rang.  The  plaintiff  failed  in  proving 
that  the  alleged  deed  was  executed  with  the  concur- 
rence of  the  expectant  heirs,  whose  consent  would  be 
necessary  to  give  validity  to  the  deed,  if  genuine. 
The  claim,  therefore,  by  virtue  of  the  deed,  failed. 
And  with  reference  to  the  Plaintiff's  claim  as  heir  of 
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Raja  Ajcet  Sing^  the  Plaintiff  failed  in  proving  his  dc-         ^^^'• 
scent  in  point  of  fact ;  and,  according  to  the  pedigree        Eaxy 
on  which  he  relied,  it  appeared  that  even  according  fb     'i)Jbe^u£ 
the  rules  of  descent  by  which  he  claimed,  there  were  ''• 

nearer  heirs  ot  Uaja  Ajeet  binr/  still  living ;   and  al-        i.uta 
though  he  called  witnesses  on  the  subject,  he  failed  in    -'^^^^  others, 
giving  any  satisfactory  evidence  to  show  that  the  rules 
of  the  Mitccshara  were  followed  in  the  family  of  Raja 
Ajcet  Sing. 

The  Defendant,  Mohun  Lai  Khan,  produced  nume- 
rous witnesses,  to  prove  that  the  alleged  ikrar-potta 
was  a  fabricated  instrument,  and  also  that  the  religious 
ceremonies  in  Ajeet  Sing''s  family  were  performed 
according  to  the  Daga-hhuga  and  other  Sastras  of 
Bengal. 

After  the  evidence  had  been  taken,  ]\Ir.  Gilbert  Co- 
ventry Master,  the  First  Judge,  before  whom  the  cause 
was  pending,  submitted  the  following  questions  for 
the  consideration  and  hewustas  of  the  Pundits  of  the 
Courts : — 

First  Question. — ''  In  the  event  of  the  Raja  of  the 
Sutgop  caste,  who  has  been  the  holder  and  possessor 
of  his  hereditary  Zemindary,  dying  without  issue,  and 
of  his  wife,  who  has  been  the  holder  and  possessor  of 
the  Zeniindary  left  by  her  husband,  dying,  supposing 
there  to  be  in  existence  sagotras  of  her  husband,  of  the 
seventh  remove,  and  handhus,  viz.,  mother's  brother's 
sons  of  her  husband,  which  of  those  persons,  according 
to  the  JSIitacshara  Sastras,  and  which  persons  accord- 
ing to  the  Daya-hhaga  Sastras,  will  become  the  heirs 
and  owners  to  the  Zeniindary  referred  to  ?  Write  out 
a  hewusta  on  this  point  agreeably  to  both  Sastras  under 
these  questions,  and  file  it." 

Second  question. — "  In  what  particular  countries, 
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184/.  appendant  to  what  particular  soobas,  arc  the  hcioiistas 

liAXY  of  particular  Sas/ras  current  and  in  use?" 

"dibeau  *  Ou  these  questions,  hewustas  were  obtained  from  six 


J. 


'undits. 


and  others. 


V. 

EA^•YIvoo^■T) 

LuTA  In  answer  to  the  first  question,  one  Pundit  gave  an 

opinion  to  the  effect,  that,  as  between  a  person  the 

seventh  in  descent  and  the  mother's  brother's  son,  the 

former,  and  not  the  latter,  would  be  lieii',  and  that  this 

was  the  rule  both  by  the  Mitacshara  and  by  the  Dajja- 

Ihacja.     But  the  other  five  Pundits  all  concurred  in 

stating  that   the  rule  of  the   Mitacshara  and  of  the 

Daya-hhaga  were  different,  and  that,  according   to  the 

Mitacshara^    the    seventh  in    descent  would  succeed, 

whilst  according  to  the  Da>ja-bhaga  the   mother's  bro- 

thers's  sons  would  be  entitled  to  succeed. 

In  answer  to  the  second  question,  one  of  the  Pundits 
of  Midiwjjore  stated  that  the  Daya-hhaga  was  in  force 
in  Midnapore.  The  opinions  of  the  other  Pundits  on 
the  second  question  did  not  give  any  express  opinion 
whether,  at  Midnapore^  the  rules  of  the  Mitacshara  or 
the  rules  of  the  Dajjn-hhaga  prevailed. 

The  hewustas  having  been  received  by  the  Court,  the 
cause  was  then  heard  at  various  dates  in  the  month  of 
Fehruarij  1826,  before  Mr.  Turnbutl,  the  Officiating 
Jud<^e  of  the  Provincial  Court  of  Calcutta,  who  directed 
a  genealogical  statement  and  questions  to  bo  submitted 
to  the  Pundits  of  the  Sadder  Court  for  their  opinion 
thereon. 

The  genealogical   statement  and   questions  were  as 

follows : — 


ON   APPEAL    FROM    THE    EAST    INDIES.  303 

Ldkhun  Sing.  1847. 

Prosottum.  Eaxy 

Shimuty 


Pcrtab  Mahapatur.  Sungiam. 


DiUEAlI 


EaxyKooxd 

Sooboodhee.  Kaghunath.                                 IjUTA 

I  I                                 and  others. 

Doorjoodhun.  Ram  Sin^. 

I  I                       . 

Rusheek.  Jiiswunt. 

^             I  I 

Bustiim  Churn.  Aject  Sing  became  the  holder,  and 

I  died    without    issue  ;    his   wife 


I j 1 r  Sceromany    became   the   liohler. 

It  II  and  died.     Since    the    demise  of 

Mohun.  Zorawur.     Gujraj.     Soiriyr.  JIussuniat    S-eromanj,   the   mo- 

I  ther's  brothel '.-i  sons  of   her  hus- 

KuNDirnp  band,  Ajeet  Si'  g,  are   claimants 

the  Plahitiff.  for  the  Zemindary. 

The  first  Question. — "  According  to  the  genealogical 
table  given  above,  does  the  hereditary  Zemindary  (here- 
tofore possessed  by  Ajeet  ^ing^  and  left  by  Lukhim 
Sing,, the  great  ancestor,  after  the  demise  of  Bcuig  See- 
romany,  the  wife  of  Ajeet  ^ing,  and  who  was  possessor 
thereof,  and  died)  belong  to  the  mother's  brother's  sons 
of  Ajeet  Sing,  besides  whom  there  are,  apparently,  no 
other  persons,  heirs,  of  the  line  of  descendants  of  Sun- 
gram,  the  eldest  son  of  Prosottum  Sing,  alive,  or  does 
it  belong  to  Kundurp  Sing,  the  Plaintiif ,  who  is  in  the 
eighth  remove,  one  of  the  descendants  of  Pertcib  Ma- 
hajmtur,  the  second  son  of  Prosottum  Sing  ?  "Write 
out  a  hetvusta  on  this  point,  according  to  the  Daya- 
hhaga  Sastray 

Second  Question. — "Under  the  circumstances  above 
detailed,  according  to  the  Mitacshara  Sastras,  does  it 
descend  to  the  mother's  brother's  sons  of  Ajeet  Sing^ 
or  to  I'^imdiirp  Sing,  above  named  ?" 

The  answers  of  the  Pundits  of  the  Sudder  Court  to 
these  questions  were  to  the  following  effect : — 

"  According  to  the  Daga-hhaga,  compiled  by  Jimuta 
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18-17.         VaJicina,  if  a  descendant  from  tlie  same  ancestor  in 

K.\xY       the  seventh  remove,  and  the  mother's  brother's  son  of 

'diis'k  vu      ^^^^  deceased  proprietor  of  the  property,  be  alive,  of 

''•  tliese  two  persons,  the  mother's  brother's  sou  has  the 

EaxyKoond     .,.0  . 

I.UTA        right  ot  succession  to  tlie  property  left  by  the  deceased 

am  ot  evs.  pi.opi.i(.tQ^.  thereof  ;  and,  according  to  the  Mitacshara 
compiled  by  VijiiTjanesivara^  of  these  two  persons,  the 
descendants  in  the  seventh  remove  will  be  entitled 
thereto,  and  not  the  mother's  brother's  sou." 

On  the  21st  of  February  1826,  Mr.  TiirnhiU 
pronounced  his  judgment,  and  after  setting  forth 
at  length  the  proceedings  and  evidence,  proceeded 
thus  : — "  It  appears  that  the  claim  of  the  Plaintiff  is 
based  upon  the  circumstance  that  the  Rany  Seero- 
many^  the  wife  of  Raja  Ajeet  Siny,  deceased,  one  day 
previous  to  her  demise,  executed  an  ahhishekt-pattra 
of  the  Zemindavy  in  dispute,  and  other  property  in  her 
possession,  in  favour  of  the  Plaintiff,  who  is  a  descend- 
ant of  Raja  LuJchun  Smy,  the  great  ancestor,  and  a 
sayofra  in  the  seventh  remove  of  Eaja  Ajeet  Siny 
above  named,  and  died  the  following  day ;  therefore 
the  Plaintiff,  agreeably  thereto,  and  on  the  ground  of 
hereditary  right,  as  being  related  to  the  Raja  in  the 
seventh  remove,  is,  in  accordance  with  the  Mitacshara 
and  other  Sastras  current  in  the  province  of  Orissa^ 
entitled  to  the  Zemindary  in  dispute ;  but  from  the 
papers  of  the  suit,  the  Court  have  no  belief  or  faith  in 
the  correctness  or  genuineness  of  the  said  ahhishelct- 
l^attra.^''  The  judgment  then  set  out  at  length  the 
grounds  for  disbelieving  the  genuineness  of  the  Plain- 
tiff's alleged  ikrar-jyotta^  and  then  proceeded  as  follows: 
"  Therefore  no  confidence  can  be  placed  in  the  alleged 
fact  of  the  execution  of  the  ahhishekt-pattra  in  the 
lifetime  of  the  Rany ;  but  admitting  that  the  Rany  had 
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executed  the  ahhisheJct-pattra  in  favour  of  the  Plaintiff,        i*^^"- 
still,  according  to  the  Sasiras,  while  there  were  heirs  to        Eany 
Jiaja  Aj'eef  Siur/,  how  could  it  be  legal  and  valid  ?  and  it     ^pJ^eIh 
is  obvious,  from  the  proceeding  of  the  Sudder  Deivanwj  ^• 

Court,  dated  the  12th  of  «/«/^  1815,  that,  according  ''  luta 
to  the  hewusta  of  the  Pundits^  such  an  instrument,  ^^^  others, 
although  genuine,  is  not  sufficient  nor  valid,  agreeably 
to  the  Sastras,  without  the  concurrence  and  consent  of 
the  heirs  of  Eaja  Ajcet  Sing,  for  a  gift  and  bequest  of 
the  said  Zemindarij.  Thus  the  claim  of  the  Plaintiff, 
based  upon  the  ahhisheJd^  to  the  Zemindary  in  dispute, 
is  in  nowise  well  founded  ;  consequently  the  considera- 
tion and  decision  of  this  suit  rest  upon  this  fact, 
whether  the  Plaintiff,  who,  agreeably  to  the  genealo- 
gical table  filed  by  himself,  is  in  the  eighth  descent 
from  Raja  Prosottum  Sing,  and  accordingly  a  sagotra  in 
the  seventh  remove  of  Raja  Ajeet  Sing,  the  husband 
of  Rang  Sccromany,  is  hereditary  according  to  the 
Sasfra,  the  person  entitled  to  the  Zemindary  in  dispute, 
or  whether  the  Zemindary  in  dispute  appertains  to 
Koochil  Bhoonya  and  others.  Defendants,  who  are  the 
handhus,  i.  e.  the  mother's  brother's  sons  of  the  Raja. 
It  is  clear  from  the  papers  that,  if  in  this  suit  the  Daya- 
hhaga  and  other  Sastras  current  in  the  province  of 
Bengal  be  the  test,  no  doubt  whatever  exists  as  to  the 
right  of  Koochil  Bhoonya  and  the  other  Defendants ; 
and  on  the  other  hand,  if  the  consideration  and  judg- 
ment of  this  suit  be  conducted  with  reference  to  the 
Mitacshara  Sastra  and  other  books  subordinate  thereto, 
the  right  of  the  Plaintiff  predominates  over  that  of  the 
Defendants ;  for,  with  exception  of  the  Pundit  of  this 
Court,  who  has  recorded  his  opinion  to  the  effect  of 
the  Plaintiff  having  no  right,  whether  according  to  the 
Daya-hhaga  or  to  the  Mitacshara,  all  the  other  Pundits 
VOL.  IV.  Ml 
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184 7.        of  the  Courts  of  appeal   of  Bareilhj  and  of  Jchanglr- 
Eany       nagur^  aud  of  Zillah  Midnajmre,  whoso  hewiistas  have 
^DiBEAiI     ^^^^  received  agreeably  to  a  call  made  by  the  former 
^'-  Senior  Jud^'e  of  this  Court,  concur  in  this  point :  that 

LrxA  the  rlaintiii  is  entitled  to  the  Zemindary  according  to 
and  others,  ^j^^  Mitacskava  and  other  books  subordinate  thereto, 
and  that  the  Defendants  are  entitled  to  it  according  to 
the  Daya-bliaga^  &c.,  cuiTcnt  in  Bengal ;  and  further, 
the  beiviista  of  the  Pundits  of  the  Sudder  Dewanny 
Court,  which,  in  consequence  of  the  incompatibility 
between  the  opinion  of  the  Pundit  of  this  Court  and 
the  opinions  of  the  Pundits  of  other  Courts,  was  called 
for  by  me,  is  affirmatory  of  the  beivustas  given  by  the 
Pundits  of  the  Courts  above  named ;  but  this  fact  does 
not  at  all  assist  the  views  of  the  Plaintiff,  because  the 
allegations  of  the  Plaintiff  in  respect  to  the  use  of  the 
Mitacshara  Sastras  in  his  family,  in  order  to  establish 
his  claim,  are,  in  my  opinion,  altogether  inaccurate, 
and  have  not  in  any  way  been  proved,  and  no  depend- 
ence can  be  placed  upon  the  depositions  of  the  witnesses 
who  have  given  evidence  on  this  point."  The  judg- 
ment then  finally  declared  that  the  claim  and  alleged 
rights  of  the  Plaintiff  to  the  Zemindary  in  dispute, 
had  not  in  any  way  been  proved  and  established,  and 
ordered  that  the  suit  be  dismissed,  with  costs. 

The  Plaintiff  presented  a  petition  to  the  Sudder 
Dewanny  Adaiolut  of  Bengal^  for  leave  to  appeal  from 
this  decree,  in  forma  imuperis^  which  the  Sudder  Court, 
pursuant  to  Reg.  XXVIII.  of  1814,  permitted. 

Pending  the  appeal  before  the  Sudder  Court,  and 
on  the  28th  of  February  1830,  Mohun  Lai  Khan 
died,  leaving  two  widows,  Rang  Koond  Luta  and  Rany 
Rung  Liita^  the  present  Eespondents,  and  five  sons, 
named  Ajodhga  Ram  Klim-i  ^^^*  ^  Khan^  Birjkishor 
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KJian  Ram  Chunder  Khan^  and  Ilurchj  Rain  Khan,  all       i^-*"- 
minors,  surviving.     After  investigation,  the  names  of       Eaxy 
the  Ranys  were  recorded  in  succession  to  the  deceased,     'dibeah 
and  the  appeal  defended  in  their  names.  _      ^ 

Ihe  appeal  came  berore  Mr.  Alexander  Ross,  one  of  Luta 
the  Judges  of  the  Court,  who,  on  the  21st  of  Au(/usi  ^^^l^t^^^s.. 
1830,  recorded  his  opinion,  that  it  seemed  proper  to 
ascertain  from  the  Sastras,  whether  the  la-davl,  executed 
by  the  mother's  brother's  sons  excluded  the  claim  of 
the  Plaintiff.  It  was,  therefore,  ordered,  "  that  a  copy 
of  this  proceeding,  together  with  the  hewustas  filed  in 
tlie  suit  of  Roop  Churn  Mahapatur  v.  Mohun  Lai  Khan, 
and  in  the  suit,  Mohun  Lai  Khan  v.  Rany  Seeronianjj, 
be  made  over  to  the  Pundit  of  this  Court,  with  this 
order,  that,  after  a  perusal  thereof,  he  file  a  reply 
to  the  following  question,  agreeably  to  the  Daya-hhaga, 
Sastras,  current  in  the  family  of  Raja  Ajeet  Sing, 
within  a  period  of  four  days,  after  he  may  receive  the 
question." 

Question. — "  It  is  established  by  the  heivustas  alluded 
to,  and  the  decrees  of  this  Court,  in  the  suits  referred 
to,  that,  according  to  the  Daya-hhaga  Sastras,  current 
in  the  family  of  Raja  Ajeet  Sing,  after  the  demise  of 
Rany  Seeromany,  the  wife  of  Ajeet  Sing,  the  property 
in  dispute  left  by  the  Raja  and  Rany  referred  to,  will 
descend  to  the  mother's  brother's  sons  of  Raja  Ajeet 
Sing,  who  are  the  nearest  heirs,  and  entitled  thereto, 
and  that  they  being  forthcoming,  the  sagotra  cannot 
become  the  heir ;  and  it  is  proved  by  the  papers,  that 
the  mother's  brother's  sons,  notwithstanding  that  they 
were  the  rightful  owners  of  the  property  in  dispute 
after  the  demise  of  Rany  Seeromang,  agreeably  to  the 
heivustas  of  the  former  Pundits  and  the  decrees  of  this 
Court,  relinquished  the  property  to  the  possession  of 


and  others. 
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1847.        Molimi  Lai  Klian^   and  executed  la-davi    thereof    in 

Raxy       his  favour.      It  is,   therefore,   inquired  whether   the 

DiBEAn      iiiother's  brother's  sons,  the  subscribing  parties  to  the 

^      I'v  la-davi,  who  are  the  nearest  heirs  of  Raja  A'leet  Sina. 

EaxyIvooxd  '  ..  '^^ 

LuTA        and  the  persons  entitled  to  the  Zemindar//  m  dispute, 

after  the  demise  of  the  Ranf/  Seeromawj,  notwithstand- 
ing that  there  are  descendants  of  the  brother  of  the 
great-grandfather  of  Ajeet  Sing^  who  are  sagotras,  have, 
or  have  not,  the  power  to  execute  a  la-davi^  on 
account  of  the  property  in  dispute,  in  favour  of  Mohun 
Lai  I^haiij  who  is  an  alien,  without  retaining  any  por- 
tion of  the  said  property  under  their  own  control,  or 
reserving  a  portion  thereof,  for  the  purpose  of  per- 
forming sradh,  and  as  a  means  of  maintenance  to  them- 
selves, and  whether  the  said  la-davi  will  be  injurious 
to  the  rights  of  the  Appellant,  who  is  a  sagotra^  or 
not?" 

The  Hindoo  law-officer  of  the  Court,  on  the  8th  of 
Se2ytemher  1830,  returned  his  answer  to  the  above 
question,  in  the  following  terms  : — 

"  If  the  mother's  brother's  sons  executed  the  la-davi 
(or  deed  of  relinquishment),  and  who  are  the  nearest 
heirs  of  Raja  Ajeet  Sing,  and  the  jDcrsons  entitled  to 
the  matter  in  dispute,  or  the  assessed  lands  belonging 
to  him  after  the  demise  of  Rani/  Seeromanij,  while 
there  are  living  descendants  of  the  brother  of  the 
father  of  the  great-grandfather  of  Ajeet  Sing,  who  are 
sagotras,  without  retaining  a  portion  thereof,  or  reserv- 
ing any  portion  thereof,  for  the  purpose  of  performing 
sradh,  and  as  a  means  of  maintenance  for  themselves, 
in  favour  of  3IoJum  Lai  Khan,  who  is  an  alien,  in  such 
case  the  execution  by  them  of  the  la-davi  on  account 
of  the  matter  in  dispute,  without  retaining  any  portion 
thereof,  being  contrary  to  law,  as  involving  a  vrilli 


and  others. 
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lopa^  or  a  deprivation  of  the  means  of  support,  and  a  ^  ''^■^"^• 
moiety  thereof  not  having  been  retained  for  the  purpose  Eaxy 
of  srad/i,  or  annual  rites  of  the  deceased  Ajeet  Sin^,  and.  Dibeah 
a  ":ift  of  the  whole  fpro])erty)  while  there  are  descend-  .„  ''•, 
ants,  being  forbidden  and  contrary  to  usage,  whether  i.uta 
the  person  from  whom  one  inherits  be  living  or  not, 
therefore  the  gift  by  deed  of  relinquishment  of  the 
assessed  lands  is  not  according  to  law  ;  yet  according 
to  the  Daya-hhaga  current  in  the  family  of  Raja  Ajeet 
Sing,  they  may  voluntarily  make  an  illegal  gift  with 
the  concurrence  and  advice  of  their  sous,  &c.,  without 
force,  fear,  and  fraud,  and  notwithstanding  the  exist- 
ence of  a  sagotra,  or  the  brother  of  the  father  of  the 
great-grandfather  of  Ajeet  Sing,  in  favour  of  MoJum 
Lai  Khan,  an  alien  ;  therefore  they  are  able  to  give 
a  deed  of  relinquishment  of  the  assessed  lands,  &c., 
because  the  mother's  brother's  sons  of  Ajeet  Sing 
are  the  nearest  heirs  to  the  said  Raja,  and  the  childi*en 
of  the  brother  of  the  father  of  the  great-grandfather  of 
Raja  Ajeet  Sing,  or  the  Appellant,  is  like  an  alien,  and 
cannot  forbid  the  execution  of  a  deed  of  relinquishment, 
by  the  mother's  brother's  sons  ;  therefore  the  assessed 
lands  in  dispute  having  descended  to  his  mother's 
brother's  sons  hereditarily,  and  the  control  of  a  person 
to  whom  anything  has  descended  by  hereditary  riglit 
is  apparent  to  everybody ;  but  by  that  law^  the  donor 
will  be  held  to  have  committed  a  sin.  Therefore,  if 
they  had  retained  anything,  or  a  moiety  of  the  assessed 
lands,  for  the  performance  of  sradh  (or  funeral  rites), 
and  also  a  portion  of  the  said  lands,  to  provide  food 
and  raiment  for  those  who  are  entitled  thereto,  they 
can  make  a  gift  by  a  deed  of  relinquishment  to  Alohiui 
Lai  Khan,  a  stranger,   while  they  are  in  a  sound  state 
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1847.  of  miud,  and  voluntarily,  and  witliout  force  or  fear  or 

Eaxy  fraud,  &c.,  and  with  the  consent  of  children  and  neigh- 

'^DiuEuI  ^0^11'^  '}  ill  the  event  of  theii-  retaining  a  portion  merely 

»';  for  the  sake  of  the  honour  of  the  thing,  they  can  make 

LuTA  a  gift  while  in  a  sound  state  of  mind,  &c.,   as  above 

and  others.  n;i(3j^tioi;^Qfi  •  i^^^^;  ^g   ^liis  kind  of  retention  is  not  like 

retaining  at  all,  it  will  be  the  sin  of  the  donor.  By 
the  mother^s  brother's  sons  of  Ajeet  Si)iff,  Avho  are  his 
nearest  heirs,  making  a  gift  by  a  deed  of  relinquish- 
ment of  the  property  left  by  Ajcet  Sing^  the  assessed 
lands  Avhich  descended  to  him  hereditarily,  to  a 
stranger,  Ilohun  Lai  Khan,  no  injury  arises  to  the 
sagoira  or  the  brother  of  the  father  of  the  great-grand- 
father of  Aject  Sing,  viz.,  the  Appellant,  because  he 
had  no  advantage  before ;  for  while  the  mother's 
brother's  sons  exist,  the  sagotra  has  no  right.  This 
hcwusta  is  agreeably  to  the  Daya-hhuga  and  other  books 
current  in  the  family  of  Raja  Ajeet  8'mgP 

The  appeal  came  on  for  hearing  before  Mr.  Alexan- 
der Boss,  one  of  the  Judges  of  the  S  udder  Court,  on 
various  dates,  and  on  the  30th  of  October  1830,  that 
Judge  pronounced  the  decree  of  the  Court,  the  material 
portion  of  which  was  in  the  following  terms: — "  It  is 
manifest  from  the  hcwusta  of  the  Pundit  of  this  Court, 
that  the  claim  of  the  Appellant  in  respect  to  the  pro- 
perty in  dispute  left  by  Raja  Ajeet  Sing,  and  Rang 
Sceromany  his  wife,  is  in  nowise  well  founded,  and 
that  the  mother's  brother's  sons  of  Raja  Ajeet  Sing 
above  named,  who  are  his  nearest  heirs,  had  the  option 
of  executing  a  la-davi  on  account  of  the  property  in 
dispute,  in  favour  of  Raja  Mohun  Led  Khan  ;  under 
these  circumstances,  and  with  advertence  to  the  argu- 
ment adduced  in   the  decree  of  the  Provincial   Court, 


aud  others. 
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ill  my  opinion  the  decree  of  the  Court  to  tlie  effect  of        ^8^7. 

dismissing  the  claim  of  tlie  Appellant  is   right  aud       Raxy 

proper,  and  affirmable."  iJiuEAn 

It  was,  therefore,  ordered,  and  finally  decreed,  that  ^      ^^ 

1  4         1  1     1         •       •       1  1   KaxyKooxd 

the  appeal  of  the  Appellant  should  be  dismissed,  and       Luta 

the  decree  of  the  Provincial  Court  of  Calcutta  affirmed 

and  maintained,  with  costs. 

Kundurp  Sing  was  dissatisfied  wit;h  this  decision, 
and,  on  the  8th  of  December  1830,  filed  a  petition, 
praying  for  leave  to  appeal  therefrom,  to  His  late 
IMajesty  in  Council,  in  forma  pauperis,  pursuant  to 
sec.  xviii.  of  Bengal  Keg.  XXVIII.  of  1814.  The 
prayer  of  this  petition  was,  after  a  reference  to  the 
Sarrishtahdar  as  to  the  practice  of  admitting  appeals 
to  England,  in  forma  pauperis,  granted,  and  the  Ap- 
pellant admitted  to  appeal  to  England,  in  forma  pau- 
peris. 

After  the  admission  of  the  appeal,  Kundurp  Sing 
died,  without  leaving  issue  male,  and  the  appeal  was 
revived  by  his  widow,  Rang  Srimutg  Dibeah,  the 
present  Appellant,  and  noAV  came  on  for  hearing. 

The  Appellant  prayed  the  reversal  of  the  tS udder 
Court's  decree,  for  the  following  reasons : — 

I. — Because,  after  the  death  of  Rang  Seeromany, 
the  paternal  uncles  of  Kimdarp  Sing  were  entitled  to 
succeed  to  the  Raj  or  Zemindarg  as  the  heirs  of  Raja 
Ajeet  Sing,  and  in  consequence  of  the  renunciation,  by 
those  uncles,  of  all  theii'  claims  in  his  favour,  Kundurp 
Sing  became  entitled  to  the  Raj. 

II. — Because  Kundurp  Sing  was  legally  constituted 
by  the  Rang,  in  her  lifetime,  her  successor  to  the  Raj. 

The  Respondents,  the  widows,  Rang  Koond  Luta 
and  Rang  Rung  Luta,  on  the  other  hand,  relied  on  the 
following  reasons : — 


ami  others. 
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1S47.  i^ — Tjccausc  the  Ikrar-nama^  or  deed  of  gift,  set  up 

R.\  NY       by  the  AppeUaiit's  husband,  ^Yas  a  forged  aud  fabricated 
liiBEAH      instrument,  and,  eYcn  if  genuine,  would  have  been  void 
^      ':v         and  inoperative. 

LuTA  II. — Because  the  Appellant's  husband  did  not  prove 

his  alleged  relationship  to    Raja  Aject  Sing. 

III. — Because  if  he  had  proved  his  alleged  relation- 
ship to  Raja  Ajeel  Sing,  he  would  not  have  been 
entitled  to  the  succession,  according  to  the  usages  of 
the  Raja's  family,  and  the  Sastras  in  use  at  Mid- 
napore. 

The  other  Eespondents,  Lukhi  N-irain  Bhoowja^ 
Soonchir  Narain Dhoonya^  and  Madhoosoondhun  Blioonya^ 
the  representatives  of  Bulbhudder  Dhoonjja,  deceased, 
and  Radha  Govind  Bhooivja,  deceased,  supported  the 
decree  for  the  following  reasons  : — 

I. — Because,  according  to  the  Daya-hhaga  and  other 
Bengal  authorities,  (which  they  contended  regulated  the 
succession  to  the  property  in  dispute,)  the  Respondents 
were  entitled  to  succeed  thereto,  as  the  heirs-at-law  of 
the  deceased  Raja  Ajeet  Sing. 

II. — Because  the  Ikrar-nama^  alleged  to  have  been 
executed  by  Rang  Seeroniang,  and  under  which  the 
Plaintiff  claimed,  was  a  forged  and  fabricated  instru- 
ment, and,  even  if  genuine,  would,  in  the  absence  of 
their  consent,  have  been  inoperative  and  void  in 
law. 

Mr.  Bnller,  Q.C.,  Mr.  JaeJcson,  and  Mr.  Forsyth, 
for  the  Appellant ;  and 

Mr.  Wigram^  Q.C.,  Mr.  E.  J.  Lloyd,  and  Mr. 
Edmund  F.  Moore,  for  both  sets  of  Respon- 
dents. 

The  authorities  referred  to,  were,  Mohun  Lai  Khan 
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V.    Rmvi    Sccromamj   (a).     Keerut  king   v.    Koolahul  i*^-*"- 

Sinrj  (Jj).     RutchcputtTj  Dutt  Jha  y.   Rajunder  Narain  Eany 

Rae  [c).     Ra.wj  Pudmavaii  v.  Baboo  Doolar  Sing  (d).  %^i^^l^ 

Rajchunder  Naraen   Chotvdrri  v.   Gocidchund   Goh  (e).  ^■ 

AuLim  Vhund  Dliur  v.  Bcjat  Govind  Burrall  (/).     1  Lt:ta 

Strangers  Hindoo  Law  (2nd  Edit.),  318.     2  IF.  Mac-  ^nd  others. 
naghtoi's  Hindoo  Law,  19. 

Lord  Langdale  : 
This  is  an  appeal  from  a  decree  of  the  Suddcr  De-     i6th  Dec. 

1847 

tranng   Adaivlut  of    Calcutta^  dismissing   the  suit  of       ^-^^^ 
Kundurp  Sing,   deceased,  for  recovery  of  a  Zemindary 
of   four  pergunnas,    in   the   ZUlah    Midnapore,    from 
Mohim  Led  Khan,  deceased. 

The  appeal  is  prosecuted  by  the  widow  and  repre- 
sentative of  Kundurp  Sing,  against  the  two  widows  and 
representatives  of  Moliun  Lai  Khan,  and  others. 

The  case  is  as  follows : — 

On  the  1st  of  July  1800,  the  Ranv  Seeromang 
being  the  sole  possessor  of  the  Zemindary  in  question, 
as  the  survi\4ng  widow,  and  heir  of  her  deceased  hus- 
band, Ra^a  Ajeet  Sing,  (who  died  in  1T54,)  executed 
a  deed  pui-porting  to  be  a  deed  of  gift  of  the  Zemindary 
to  Aniind  Lai  Khan. 

The  gift  was  opposed  by  Shamanuna  Gujraj,  Roop 
Churn,  and  Ram  Churn,  who  claimed  to  be  the  heii's  of 
Raja  Ajeet  Sing.  They  presented  a  durJchast  in  sup- 
port of  their  application,  but  the  durJchast  was  rejected, 
and  the  donation  was  registered  and  proclaimed. 

(«)  2  Ben.  Sud.  Dew.  Eeps.,  32. 
{b)  2  Moore's  Ind.  App.  Cases,  331. 
(c)  2  Moore's  Ind.  App.  Cases,  132. 
{d)  Ante,  259. 

(tf)  1  Ben.  Sud.  Dcat.  Eops.,  43. 
(/)  6  Ben.  »Sud.  Dew.  Keps.,  224. 
VOL.   IV.  N  1 


and  ottiers. 
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1847.  The  Rany  was  herself  a  party  to  this  proceeding, 

Eany       and,  in  her  answer  to  the  opposition,  admitted  the  deed 

^DibeaS^     ^^  S^^^)  which  she  had  made*     But  some  time  after- 

'"■          wards  she  complained  of,  and  disputed,  the  deed,  and 

LrxA       in  1806  she  commenced  a  proceeding  of  her  own,  to 

recover  possession  of  the  Zemindary  from  Anund  Lai 

Khan.     In  this  proceeding  she  was  nonsuited,  but  by 

leave  of  the  Court  she  commenced  a  proceeding  to  set 

aside  the  gift,  on  two  grounds :   first,  that  it  had  been 

obtained  from  her  by  fraud  ;  and  secondly,  that  it  had 

been  executed  without  the  consent  of  the  heirs  of  Uaja 

Ajeei  Sing,  her  husband,  and  of  her  guardians. 

In  the  course  of  these  proceedings,  it  was  held,  that 
the  male  heirs  of  the  Raja  Ajeet  Sing  were  the  guar- 
dians or  protectors  of  the  widow,  but  that  the  mother's 
brother's  sons  of  Raja  Ajeet  Sing  were  the  heirs 
expectant  or  presumptive  to  the  Zemindary.  And  by 
the  decree  of  the  Sudder  Dewanny  Adawlut,  dated  the 
31st  of  August  1812,  on  the  appeal  from  the  decree  of 
the  First  Judge  of  the  Calcutta  Provincial  Court, 
dated  the  30th  of  March  1811,  it  was  stated,  that  it 
could  not  be  ascertained  whether  the  deed  of  gift  was 
obtained  from  the  Bang  by  deceit,  as  she  alleged ;  but 
that  it  appeared,  by  a  hewusta  of  a  Pundit  of  the  Court, 
and  the  text  of  the  Sastras  cited  therein,  also  from  the 
tenor  of  the  11th  chapter  of  the  Daya-hhaga^  which 
was  the  most  reputable  of  all  the  pothees  in  use  in 
Bengal^  which  are  obsen'-ed  in  the  families  of  the  liti- 
gating parties,  that  after  the  death  of  Raja  Ajeet  Sing, 
his  relatives,  descended  in  the  male  line,  who  were 
living,  and  capable  of  taking  care  of  the  Rany,  were 
Pirhhoo,  that  is,  her  gaardians  or  protectors,  and  that, 
without  their  advice  and  consent,  she  had  not,  according 
to  the  Sastras,  the  power  of  making  a  gift  to  any  onc^ 
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of  the  Zemindary  left  by  her  husband.     It  was  further       1847. 
stated,  that  although,  agreeably  to  the  Sastras  in  use  in       lUir? 
Bengal,  the  persons  who  claimed  to  be  male  heirs  of      [Dib^s 
Eaja  Ajeei  Sine/   could  not  be  considered   his  heirs,  ^      ^• 
when  opposed  to  his  mother's  brother's  sons  ;    and       Luta 
although  Mohim  Led  (claiming  under  Anuncl  Lal^  and    '^^  °   ®^*'* 
then  Defendant)  had  produced  deeds   purporting  to 
have  been  executed  in  his   favour  by  some  of   the 
persons  who  represented  mother's  brother's   sons  of 
Raja  Ajeet  Sing^  yet  there  was  no  proof,  either  of  the 
permission  of  his  relatives,  descended  in  the  male  line, 
or  of  the  approbation  of  all  the  relatives  descended 
from  the  mother's  brother's  sons,  and  the  deed  itself 
did  not  show  that  any  one  of  them  had  approved  at 
the  time  of  the  execution ;  and  for  these  reasons  it  was 
held  that  the  deed  was  not  valid. 

From  this  decision,  Mohun  Lai  appealed  to  Eng- 
land. 

There  being  no  question  as  to  the  Sastras  in  use  in 
the  family,  the  opinion  of  the  Judge,  that  the  deed 
was  not  valid,  without  the  consent  of  the  relations  de- 
scended in  the  male  line,  as  guardians,  and  that  the 
concurrence  of  the  heirs  (the  descendants  of  mother's 
brother's  sons)  at  the  time  of  executing  the  deed,  was 
necessary  to  the  validity  of  the  deed,  were  the  princi- 
pal points  upon  which  the  decision  adverse  to  Mohun 
Lai  was  founded,  and  must  have  been  the  grounds  of 
the  appeal. 

The  appeal  was  not  prosecuted,  and  the  death  of  the 
Rang  (which  soon  afterwards  took  place)  gave  rise  to 
a  new  claim,  in  new  circumstances. 

The  estate  was  in  the  possession  of  the  Collector  of 
Midnapore,  or  of  the  Court  of  Wards. 

Independently  of  any  deed  of  gift,  the  descent  was 


31 G  CASES   IN   THE    PRIVY    COUNCIL 

i^^^7.  cast  upon  tlio  heirs  of  Haja  Ajeet  Sw(/,  ^yllicl^,  accorcl- 

Easty  ing  to  the  Dcuja-harja,  and   the  Sasiras  in  use  in  Ben- 

DxBE^ui  9^^^  were  the  descendants  of  the  mother's  brother's 

^v  sons,  but  which,  according  to  the  Mitacsliara^  were  the 

LuTA  male  descendants  of  a  distant  ancestor  of  V\a}a  Ajeet 

audotliers.      ^,.^^^_ 

The  Rany  died  on  the  17th  of  Septemher  1812. 
Immediately  afterwards,  Eiindnyy  Sing,  who  is  now 
represented  by  the  Appellant,  alleged  that,  on  the 
day  before  her  death,  she  had  executed  to  him  a  deed 
of  gift  of  the  Zeynlndari/^  and  he,  as  donee  under  that 
deed,  and  also  alleging  himself  to  be  heir  of  Raja  Ajeet 
Sing,  claimed  to  be  entitled  to  the  possession  of  the 
Zemindary.  Mohun  Lai  i^han  also  claimed  to  be  en- 
titled to  the  possession,  founding  his  claim  on  the  deed 
of  gift  to  him,  and  the  confinnation  of  it  before  tliat 
time,  by  all  the  persons  whom  he  alleged  to  be  the 
heii'S  of  Raja  Ajeet  Sing. 

On  the  25th  of  Septemler  1812,  it  was  ordered,  by 
the  Court  of  Zillah  ^lidna^yorej  that  Mohun  Lai  Khan, 
and  Kiindurp  Sing,  and  any  other  persons  having  claims 
to  the  possession  of  the  Zemindary,  either  by  inherit- 
ance or  any  other  right,  should  present  petitions  to  the 
Judge  of  the  Zillah.  Mohun  Lai  Khan,  and  Kimdurp 
Sing,  and  others,  having,  accordingly,  presented  their 
petitions,  the  Judge  proceeded  to  a  summary  trial 
thereof,  and,  on  the  24th  of  Decembsr  1813,  recorded 
his  opinion  as  follows : — Fii-st,  That  the  deed  under 
which  Kimdurp  Sing  claimed,  was  fabricated,  after  the 
death  of  the  Rany,  and  that  the  right  of  Kundurp  Sing 
to  the  property  was  not  proved  or  established,  either 
by  deed  or  by  hereditary  right,  according  to  the  Sastras. 
Secondly,  That,  according  to  the  hewusta  entered  in 
the  decree  of  the  31st  of  August  1812,  the  sons  of  the 
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brother  of  the  mother  of  Raja  Ajeet  Sing  were  his  heirs,        ^•'^■*"' 

and,  after  the  demise  of  the  Raivj^  entitled  to  tlie  Zemin-        Eany 

dari/.     Thirdly,  That  those  heirs  had  transferred  their     ']')|be vh 

hereditary  risrhts  in  the  property  to  Mohun  Lai  Khan.   ^      ''• 

,  1  .  ,,         -  .  EaxyKooxd 

But,  fourthly,  notAVithstandmg  these  circumstances,  the        I.uta 

appeal  of  Mohun  Lai  Khan  to  England  being  pending,     '^"^  ^   *^^^" 

the  Judge  thought  it  proper  that  the  Zemindnrij  should 

remain  in  the  custody  of  the  Court  of  AYards,  until  the 

appeal  to  England  should  be  decided. 

This  proceeding  having  been  transmitted  to  the 
Sndder  Dcioanng  Adawlut  for  information  and  orders, 
that  Court,  on  the  14th  of  February  1814,  after  noticing 
the  reasons  for  not  prosecuting  the  appeal,  and  that 
the  authority  of  the  Court  of  Wards  had  ceased,  con- 
sidered it  to  be  right  and  proper  that  the  Judge  of  the 
Zillah  Court  should  give  effect  to  his  summary  decision ; 
and  if,  on  consideration  of  the  particulars  set  forth  in 
his  proceedings  of  the  24th  of  December  1813,  he  con- 
ceived Mohun  Lai  Khan  to  be  the  person  entitled  to 
the  malik  of  the  Zemindary^  and  if  Mohun  Lai  Khan 
were  able  to  give  security  for  conforming  to  the  decrees 
of  the  Court,  or  other  claims,  the  Judge  might  withdraw 
the  Zemindary  fi'om  the  custody  of  the  Court  of  Wards, 
and  put  it  into  the  possession  of  Mohun  Lai  Khan. 

Mohun  Lai  Khan  obtained  possession,  in  the  result 
of  these  proceedings.  Ktmdurp  Sing  appealed  to  the 
Sudder  Dewanny  Adazvlut,  and,  continuing  to  claim 
both,  as  donee  under  this  deed,  and  also  as  heir  of 
Ra/a  Ajeet  Sing,  prayed  a  review  of  the  judgment 
against  him.  But  the  Chief  Judge  of  the  Sudder  De- 
wanny Adaioluf,  on  the  12th  of  September  1815,  con- 
sidered that,  as  in  the  summary  decision  given  in  the 
cause,  permission  was  granted  to  any  person  who  had, 
according  to  the  Sastras,  claim   to  the  Zemindary   left 


and  others. 
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^8-17.        by  Raja  Ajeet  Sing^  to  sue  for  the  same  in  the  Provin- 

Eany       cial  Court,  in  order  that,  after  a  full  and  final  inquiry, 

DiBEiS^     (ascertaining,  at  the  same  time,  the  rule  observed  in 

_      Z'^         the  family,  and  the  Sastras  that  were  in  force,)  the  right 
EanyKoond  ,  ,    '         ,  .  V  o 

LuTA  be  awarded  to  the  owner :  it  was  not  necessary  or  use- 
ful to  make  any  further  investigation  in  the  summary 
cause,  and  the  petition  of  the  Appellant,  praying  a  re- 
view of  the  decision,  was  not  allowed. 

In  consequence  of  this  decision,  Kundurp  Sing,  in 
November  1815,  commenced  his  action  against  Mohun 
Lai  Khan  and  others,  in  the  Provincial  Court  of  Cal- 
cutta^ to  recover  possession  of  the  Zemindary.  He 
claimed,  as  before,  to  be  entitled,  under  the  deed  of 
gift,  of  the  16th  of  September  1812,  and  also  as  heir  by 
descent,  in  the  male  line.  He  admitted  that  he  had 
four  uncles  who  were  more  nearly  related  than  himself, 
but  he  alleged  that  they  were  satisfied  with  his  being 
proprietor  of  the  Zemindary^  and  had  relinquished  and 
consigned  to  him  all  their  rights  to  the  Zemindary. 

Mohun  Lai  Khan^  by  his  answer,  alleged  that  the 
deed  of  gift  under  which  Kundurp^  the  Plaintiff,  claimed, 
was  a  forgery ;  and  that,  according  to  the  Sastras,  the 
Plaintiff  could  not  in  any  way  be  entitled  to  the  Zemin- 
dary ;  and  he  insisted,  in  substance,  that  the  Sastras 
in  use  in  Bengal,  and  not  the  Mitacshara,  were  the 
authority  according  to  which  the  persons  who  were  the 
heirs  of  Raja  Ajeet  Sing  were  to  be  determined. 

The  suit  was  the  subject  of  great  litigation,  many 
witnesses  were  examined,  and  the  reports  or  opinions 
of  several  Pundits  were  obtained  and  considered.  The 
decree  of  Mr.  Turnbull,  in  the  Provincial  Court,  was 
pronounced  on  the  21st  of  February  1826.  He  deter- 
mined that  the  claim  of  the  Plaintiff,  founded  on  the 
deed  of  gift,  could  not  be  supported ;  and  that,  if  it 
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had  been  genuine,  it  could  have  no  effect,  for  the  want        ^^^"• 
of  the  consent  and  concurrence  of  the  heirs.     And       Raxy 
considering  the  Plaintiff's  claim,  in  the  character  of      dibeah 
heir  of  Raja  Ajeet  Sing,  he  stated  it  to  be  clear,  that  ^• 

if,  in  this  suit,  the  Daya-hhaga,  and  other  Sastras  cur-  Luta 
rent  in  Bengal,  were  the  test,  there  was  no  doubt  as  to 
the  right  of  the  Defendants ;  but  that,  on  the  other 
hand,  if  the  judgment  was  constituted  with  reference 
to  the  Mitacshara  Saittra,  and  other  books  subordinate 
thereto,  the  right  of  the  Plaintiff  preponderated  over 
that  of  the  Defendant ;  and,  on  a  consideration  of  the 
whole  case,  the  Judge  expressed  his  opinion  that  the 
alleged  rights  of  the  Plaintiff  had  not,  in  any  way,  been 
proved  or  established,  and  he  ordered  that  the  Plaintiff's 
suit  be  dismissed,  with  costs. 

From  this  decree,  the  Plaintiff  appealed  to  the  Sudder 
Deiuanny  Adawlut,  The  appeal  was  heard  before  Mr. 
Ross,  and,  on  the  30th  of  October  1830,  he  pronounced 
his  decree,  and  thereby,  after  referring  to  the  evidence, 
and  the  bewiistas  of  the  Pundits,  he  dismissed  the  appeal 
of  the  Plaintiff',  and  affirmed  the  decree  of  the  Provin- 
cial Coiu't,  dismissing  the  Bill. 

From  that  decree,  the  present  appeal  is  presented. 

There  were  three  questions  in  the  cause :  First,  "Was 
the  Plaintiff's  deed  of  gift  genuine?  Secondly,  If 
genuine,  was  it  valid  ?  Thirdly,  If  genuine,  and  not 
valid,  was  the  Plaintiff  entitled,  as  heir  ? 

But,  as  the  validity  of  the  deed,  even  if  it  was 
genuine,  depends  on  the  concuiTence  of  the  heirs,  the 
two  last  questions  depend  upon  the  single  question — 
who  were  the  heirs  ?  And  if  the  persons  alleged  by 
the  Plaintiff  to  be  heirs,  were  not  heirs,  the  deed,  even 
if  genuine,  would  not  be  valid.  For  this  reason,  it  is 
not  strictly  necessary  for  us  to  give  any  opinion  upon 
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1^^"-        tlic  r[iiGstiou,  whether  the  deed  was  geuuiue  or  not. 

E.sNY       But,  considering  the  circumstances  in  which  the  deed 

^DiBEui      i*^  alleged  to  have  been  executed,  by  the  Uamj,  on  the 

'■•  day  before  her  death,  the  witnesses  stated  to  have  been 

Raxy  Kooxd       "  Tiif.,-        1-  i-i  7 

LuTA        tlicn  present,  the  length  oi  time  during  which  Kundurp^ 

and  others.  ^|-^Q^^g]j  often  called  upon,  neglected  to  produce  the 
deed,  and  the  whole  of  the  evidence  in  the  cause,  we 
think  it  right  to  state  oiu*  concurrence  in  the  opinion 
which  has  been  entertained  by  every  Judge  who  has 
considered  the  case,  that  the  deed  is  not  genuine,  but 
a  forgery  ;  and,  consequently,  that  the  Plaintiff  could 
establish  no  claim  under  it. 

The  question,  whether  the  descent  in  this  family  is 
to  be  regulated  by  the  Daya-bhaga  and  the  Nostras  in 
use  in  Bencjal^  or  by  the  Jlitacshara,  is  really  the  only 
one  to  be  considered. 

Xow,  in  the  long  litigation  in  which  the  Ban//  Sec- 
romumj,  under  whom  Kimdurp  Sing  claimed,  as  donee, 
was  engaged  with  Mohuii  Lai  J^han,  it  was,  without  any 
objection  on  her  part,  allowed  by  her  Vakeels^  and  assu- 
med and  held  by  the  Court,  that  the  descent  of  this  Ze- 
mindar ij  was  regulated  by  the  Smtras  in  use  in  Bengal. 
The  whole  proceeding  was  conducted  on  that  footing, 
and  the  decision  in  favour  of  the  Rang  was  founded 
expressly  on  the  ground,  that  the  deed  then  in  question 
was  executed  without  the  concurrence  of  the  descend- 
ants in  the  male  line,  who  (though  they  were  not  heirs) 
were  guai'dians  or  protectors  of  the  widow. 

After  the  death  of  the  Bang^  Kiuidurp  himself  al- 
lc"-ed  that  the  suit  between  3Iohun  Lai  Khan  and  the 
Rang  had  been  decided  in  her  favour,  agreeably  to  the 
Sastras  and  the  customs  of  the  family ;  and,  in  the 
present  case,  it  was  shown  that  decisions  affecting  lands 
in  Jlidnapore  were  founded  on  the  Sastras  in  use  in 
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Bengal.     Several  beiuustaSy  in  other  cases,  were  pro-        ^^^"• 
diiced  ;  and  from  the  bewustas  obtained  in  this  cause,        Rany 
and  the  other  evidence  on  behalf  of  the  Defendants,  we     "dibeah 
think  that,  altliou2:h  the  evidence  is,  in  some  respects,  „      'Iv 

,         °     .  ,  ,      '  .  rn     -  EaNYKoOND 

inconsistent,  there  is,  on  the  whole,  quite  sufficient  Luta 
reason  to  conclude  that  the  Dai/a-bhaga,  and  not  the  ^^  °  ®^^' 
3Iitacshara  and  Sastras,  ought  to  be  applied  to  the  de- 
cision of  this  cause,  and  we  shall,  therefore,  report  to 
Her  Majesty,  that,  in  our  opinion,  the  appeal  ought  to 
be  dismissed,  and  the  decree  of  the  Sudder  Deiuanny 
Adatvlut  affirmed,  with  costs. 


Raja  Burdakanth  Roy  -         -         -     Appellant^ 

AND 

Aluk  Mun.jooree    Dasiah,   Prem      )  „  ?    y  * 

CiiuND,  AND  Ram  Dial  Ijose  - )       ^ 

On  Ajypcal  from  the  Sudder  Dcwanny  Adaivlut  at 
Bengal. 

In  this  case,  the  suit  was  instituted,  on  the  loth  of  ^^'*^?' ^.J,*^' "^ 

-^  ;  .   .  ^  18th  Feb. 

July  1826,   in   the  Provicial  Court  at  Calcutta^    by        1S4S. 

*  Present :  Members  of  the  Judicial  Committee, — Lord  Langclalc,  Lease  for  a 

Lord  Campbell,  the  Eight  Hou.  Dr.  Lushiiigton,  and  the  Eight  Hon.  q£  ^    g^_       * 

T.  Pemberton  Leigh.  oanna  in 

Privy  Councillors, — Assessors, — Sir  A.  Johnston,  Knt.,  and  Sir  •^<^".^«^  to 

E.  Eyan,  Knt.  B. 'became 

surety  for  the 
due  performance  of  the  conditions,  and  afterwards  a  co-jjartner  with  A. 
in  the  lease.  Before  the  expiration  of  the  demised  tei-m,  the  represen- 
tatives of  the  lessors  evicted  the  lessee  from  the  pergunna.  Held  that  a 
suit  woiild  lie  by  B.'s  representatives  against  the  lessors'  representatives, 
ffjr  ouster  fi-om  the  lease,  although  they  were  not  parties  to  the  con- 
tiact  with  the  original  lessors. 

Damages  assessed  at  a  gross  sum  by  the  Judicial  Committee,  no 
sufficient  evidence  being  furnished  in   the  cause,    to    cakultite  the 
exact  amount  of  the  loss  sustained. 
VOL.  IV.  0  1 
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1848.  Narayun  Sing  and  Ram  Tunnoo  Bose,  Earn  Dial  Bose^ 

Eaja  and  Deh  Narayun  Bose,  the  heirs  and  representatives 

EoY  of   Ram   Nursing  Bose,  against   one   JugmoJmn   Das 

Aluk  Moonshi,  then  manager  of  the  estate  of  the  Appellant, 

MuNjooREE  the  minor  son  of  Raja  Banikanth  Roij,  deceased,  Raja 

Dasi  -VH  7         «/ 

and  others.  Go])ee  NatJi  Roy,  and  the  Collector  of  Jessore,  to 
recover  Es.  65,835.  15.  3.,  as  the  amount  of  profits 
alleged  to  have  been  derived  from  the  ijergunna  Syed- 
poor,  during  the  period  of  foui'  years,  viz.,  from  the 
Bengal  year  1228  to  1231,  part  of  the  term  of  the 
lease  of  that  'pergunna. 

The  lease  of  the  pergunna  had  been  granted  in 
March  1816,  by  Raja  Banikanth  Roy  and  Raja  Gopee 
Nath  Roy,  the  joint  Zemindars  and  proprietors  of  the 
pergunna,  to  Narayun  Sing,  for  a  period  of  ten  years. 
Ram  Nursing  Bose  was  security  for  the  lessee,  for  the 
due  performance  of  the  conditions  of  the  lease.  He 
was  also  co-partner  with  Narayun  Sing  in  the  lease. 

The  Appellant  was  the  heir  and  representative  of 
Raja  Banikanth  Boy  and  Raja  Gopee  Nath  Roy,  his 
father  and  uncle,  the  lessors.  The  Eespondents  repre- 
sented Ram  Nursing  Bose,  the  partner  in  the  lease 
with  Narayun  Sing.  The  other  parties  to  the  suit  had 
died,  except  Narayun  Sing,  who  withdi'cw  from  the 
suit  soon  after  it  was  commenced. 

The  nature  of  the  lease,  and  the  circumstances  which 
led  to  the  lessee  being  dispossessed  of  the  pergunna,  are 
fully  stated  in  the  judgment  of  their  Lordships. 


Mr.  Turner,  Q.C.,  Mr.  Jackson,  and  Mr.  Fulton, 
in  support  of  the  appeal,  relied  on  the  following 
reasons : — 

I. — Because  the  ancestor  of  the  Apppellant  con- 
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traded  \sdth  Ram  Narayun  Singr  alone  {Ra?7i  Nursing  ^^'*^- 
Bose  being  only  the  surety  for  the  due  performance,  Eaja 
by  Narayun  Sing,  of  the  conditions  of  the  lease) ;  and  eoy 
as,  therefore,  there  was  no  contract  or  privity  between  ^"^^^ 
the  Appellant  and  Earn  Nursing  Bose,  or  his  repre-  Mu^^JooREE 
sentatives,  the  latter  were  not  competent  to  institute  and  others. 
the  present  suit. 

II. — Because  Ram  Nursing  Bose,  being  the  surety 
for  the  lessee,  was  incompetent  to  participate  in  the 
profits  of  the  lease. 

III. — Because  Narayun  Sing,  having  permitted 
the  Government  revenue  to  fall  into  arrear,  the  Col- 
lector was  justified  in  resuming,  and  bound  to  resume, 
the  lease,  under  the  terms  of  the  engagement  and 
doivl  of  the  9th  of  Ap7'il  1816. 

IV. — Because  the  debts  specified  in  the  agreement 
not  having  been  paid  off  by  Narayun  Sing,  according 
to  the  terms  of  the  lease,  he  was,  therefore,  not  entitled 
to  retain  possession  of  the  Zemindary. 

V. — Because  the  estate  being  let  in  farm,  and  the 
property  of  a  minor,  and,  therefore,  not  liable  to  sale 
for  arrears  of  the  Government  revenue,  the  Collector 
was  bound  to  obtain  good  security  for  the  payment  of 
such  revenue  ;  and  because  the  question  of  the  suffici- 
ency or  insufficiency  of  the  security  tendered,  was  purely 
within  the  discretion  of  the  Collector  or  fiscal  authorities, 
and  that  discretion  was  honestly  and  properly  exercised. 

VI. — Because  if  the  Respondents  were  entitled  to 
any  relief  in  this  suit,  there  was  no  evidence  to  show 
that  they  were  entitled  to  more  than  four-sixteenth 
shares  in  the  benefit  of  the  lease,  inasmuch  as  it 
appears  that  BisJwnath  Base  and  Ram  Dliun  Bose, 
who  were  not  parties  to  this  suit,  would,  in  such  case, 
be  entitled  to  eight- sixteenth  shares. 


V2i 


CASES    IN    THE    PKIVY    COUNCIL 


1S48. 


Eaja 
buruakanth 

EOY 


VII. — Because  the  farmer  was  entitled  to  a  moiety 

of  the  increased  profits  arising  from  tlie   Zemindmij, 

only  in  case  of  the  same  being  recovered  tlirongli  his 

.  "•  own    "  means    and    endeavours ;"    and     the     Court 

Aluk  ' 

Mui^jooHEE    decreed   payment   to   the   Eespondents,    of  the  aug- 
and  others.    Hiented  profits  obtained  under  the  management  of  the 
Collector,  and  in  no  respect  by  the  "means  or  endea- 
vours" of  the  lessee. 


Mr.  Wigram,  Q.C.,  Mr.  E,  J.  Lloyd,  and  Mr. 
Edmund  F.  Moore,  for  the  Eespondents,  con- 
tended that  the  decree  appealed  from,  was 
proper,  for  the  following  reasons : — 

I. — Because  the  dispossession  of  the  lessees  from 
the  Pergimna  ^ijedpoor,  before  the  expiration  of  the 
term  granted  by  the  lease,  was  unjust,  and  contrary 
to  law;  and  the  lessees,  and  those  claiming  under 
them,  became  entitled  to  recover  the  amount  of 
damages  occasioned  thereby. 

11. — Because,  in  the  circumstances  of  the  case,  the 
Plaintiffs  were  justly  entitled  to  demand  from  the 
Appellant,  or  his  estate,  compensation  for  the  loss 
occasioned  to  them  by  their  ouster  from  the  fergunna, 
and  the  amount  awarded  by  the  decree  of  the  Sud- 
der  Adaivlut  did  not  exceed,  and  in  fact  did  not 
equal,  the  sum  which  they  were  justly  entitled  to 
claim. 


The  cases  and  authorities  referred  to,  were,  Maha- 
raja Tej  Clmnd  Bahadur  v.  Sri  Kcmth  Ghose  (a). 
Koonjlehary    Lai    v.     The    Government    (b).     Coleh. 

(fl)  3  Moore's  lud.  App.  Cases,  261. 
{b)  3  Ben.  Sud.  Dew.  Eeps^  85 
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Dig.,  226,  228,  253,  254.     1  Strange's  Hindoo  Law,     J^:J^ 
229  (2ncl  Edit.).     Bengal  Eegulations,  II.,  of  1793,       iiaja 
sees.  3G  &  37  ;  YI.  of  1822.  bukoak^anth 

V. 

The  Eight  Hon.  T.  Pemberton  Leigh  :  mi4joo^ee 

Dasiah 

This  was  an  action  brought  by  the  Eespondeuts,  and  others, 
against  the  Appellant,  to  recover  damages  for  the  loss 
alleged  to  have  been  sustained  by  the  former,  through 
tlie  A\Tongful  act  of  the  Appellant.  The  wrong  com- 
plained of,  was  the  ouster  of  the  Eespondents,  from 
certain  leases,  in  which  they  alleged  themselves  to 
have  been  interested,  under  a  grant  made  by  the 
ancestors  of  the  Appellant. 

In  1816,  the  father  and  uncle  of  the  Appellant  held 
the  Percjunna  of  Si/edpoor^  in  the  district  of  Jessore, 
as  Zemindars^  subject  to  the  payment  to  the  Govern- 
ment, of  an  annual  revenue  of  Es.  13,296. 

The  revenue  had  fallen  into  arrear.  The  Zemindars 
were  involved  in  debt  to  a  large  amount,  and  in  order  • 
to  raise  a  sum  of  Es.  54,000,  they  agreed  to  grant  a 
lease  to  a  person,  named  Naraijun  Sing^  of  the  Per- 
gunna  of  Syedpoor,  he  undertaking  to  raise  the 
required  loan,  and  to  pay  the  amount  by  instalments, 
out  of  the  rent  of  the  pergunna. 

Naraijun  Sing  appears  to  have  been  connected 
with  a  family  of  the  name  of  Bose  :  one  of  this  family, 
Mam  Dhun  Bose^  was  a  banker,  and  from  him  and  his 
partner  this  loan  was  intended  to  be  raised. 

The  first  document  connected  with  this  transaction 
is  dated  30th  of  March  1^16.  It  is  a  memorandum 
signed  by  Naraijun  Sing,  and  addressed  to  the  Rajas. 
The  effect  of  it  is,  that  Narayun  Sing  is  to  receive 
the  rents  of  the  pergunna,  of  which  the  profits  payable 
to  the  lessees,  after  discharging  the  revenue  to  Govern- 
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184S.       ment,  are  stated  to  amount  to  Es.  13,100,  and  of  this, 
Raja       Rs.  7,000  per  annum  are  to  be  paid  to  the  bankers, 
BuKDAKANTH   jg^^.^j^g  ^^g^  g^;L00  for  tho  Rctjas.     Out  of  this  sum, 
.  ^-         Es.   105  are  to  be   deducted  by  way   of   allowance 
MuxjooREE   to  Narayun  Sing^  leaving  Es.   5,995  for  the  Rajas. 
and  others.    If  anj'thing  fiu'thcr  can  be  received  from  the  Ryots ^ 
one  half  is  to  be  paid  to  the  Rajas.     If  on  exami- 
nation of  the  Eoll  and  papers,   and  inquiry  in  the 
district,  the  rent  is  found  to  be  less  than  it  is  rated  at 
by  the  parties,  an  allowance  is  to  be  made  to  Narayun 
Sing. 

On  the  9th  of  April,  a  corresponding  document  is 
signed  by  the  Rajas,  and  addressed  to  Narayun  Sing  : 
on  the  same  day,  a  grant  is  made  by  the  Rajas,  to 
Narayun  Sing,  of  the  pergunna  in  question,  for  a 
period  of  ten  years,  which  is  obviously  intended  to  be 
in  conformity  with  the  agreement  of  the  same  date. 

On  the  12th  of  April,  a  corresponding  document, 
or,  as  we  should  call  it,  a  counterpart  of  the  lease,  is 
signed  by  Naraijun  Sing.  The  material  portion  of  it 
is  in  these  terms  :  "  This  agreement  has  been  written 
by  Narayun  Sing,  in  the  year  1222.  You  have  given 
me  a  lease  of  the  entire  pergunna  of  Syedpoor,  your 
Zemindar y,  upon  my  application,  from  the  year  1223 
to  the  end  of  1232,  for  a  term  of  ten  years.  I  do 
hereby  voluntarily  give  this  engagement  of  my  own 
accord,  that  I  shall  have  possession  in  the  district,  and 
pay  the  annual  rent  according  to  the  Eoll,  after 
deducting  the  expenses  of  management  and  servants' 
allowance,  at  Chaneda,  in  the  sum  of  S.  Es.  56,397, 
of  which  I  shall  pay  the  revenue  of  the  pergunna,  fixed 
in  the  Collectorate,  the  sum  of  Es.  43,296.  3a.  lOg. 
2k.,  according  to  instalments,  monthly,  into  the  Col- 
lector's treasury,  and  deliver  to  you  receipts  under  the 
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seal  and  signature  of  the  Collector,  and  receive  receipts     J^^^ 
from  you."     It  then  provides  for  the  payment  of  Rs.        Eaja 
7,000,  to  the  bankers,  and  the  Rs.  6,100  to  the  Rajas,     ^^Roi^ 
omitting  the  allowance  of  Es.  105,  which  was  provided       ^^^^^^ 
to  be  made  by  the  agreement  with  Narayun  Sing.  Muxjooree 

From  these  documents,  the  mode  in  which  the  and  others. 
rent  is  estimated  sufficiently  appears.  Discarding  from 
consideration,  for  the  present,  the  sum  of  Rs.  11,792 
to  which  we  shall  afterwards  advert,  the  produce  of 
the  estate  is  calculated,  after  deductions,  at  Rs.  58,692. 
From  this  is  allowed,  for  expenses  of  management,  Rs. 
2,295,  leaving  for  actual  rent  Rs.  56,397,  omitting  the 
smaller  denominations  of  coin. 

Ram  Nursing  Bose  became  surety  for  the  due  per- 
formance of  the  engagement  of  JVatriyun  Sing. 

On  the  29th  of  A2)ril  1816,  a  memorandum  is  made 
between  Ra?n  Nursing  Bose,  Ram  Dhun  Bose,  and 
Narayun  Sing,  by  which  their  interests,  as  partners 
with  him  in  the  lease,  are  recognized ;  Earn  Nursing 
Bose  having  a  iouv-a7ina  share. 

In  the  end  of  the  year  1816,  it  was  represented  by 
Narayun  Sing,  that  the  income  of  the  estate  was  less 
than  it  had  been  represented,  according  to  the  Roll, 
and  that  after  deducting  the  sums  allowed  for  manage- 
ment, and  also  a  sum  of  Rs.  105,  (which  had  been 
mentioned  in  the  agreement,  which  preceded  the  lease, 
but  had  been  omitted  in  the  lease  itself,)  the  net  rent, 
instead  of  Rs.  56,397,  would  be  only  Rs.  54,981. 
Thereupon  this  memorandum  is  signed  by  Narayun 
Sing ;  and  Ram  Nursing  Bose,  as  surety,  is  a  party 
to  it :  which  agreement  is  simply  to  reduce  the  rent 
in  the  manner  pointed  out  in  the  memorandum. 

It  is  clear  that,  at  this  time,  there  was  no  profit  upon 
the  lease  j  that  is,  no  recognized  or  legitimate  profit, 
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beyond  that  Avhicli  might  arise  from  the  hirgc  allow- 
ances for  management. 

Previously  to  the  year  1819,  by  the  cleath  of  one  of 
the  Rajas,  and  a  transfer  of  his  interest  by  tlie  other, 


Raja 
bukuakanth 

EOY 

V. 

Aluk 

MuNjooREK  th.G  jierffuuna  in  question  became  vested  in  the  Appel- 
ant! otlieis.  I'liit.  The  new  owner  being  a  minor,  the  property 
came  under  the  care  of  the  Court  of  Wards ;  a  Court 
which  appears  to  have  a  double  jurisdiction,  the 
guardianship  of  infant  estates,  and  the  protection  of 
the  public  revenue. 

In  Julf/  1820,  the  Collector  of  the  district  where 
this  property  was  situate,  examined  into  the  circum- 
stances of  the  minor's  property,  and  the  conditions  of 
this  lease.  It  appeared  to  him  (not,  perhaps,  very  un- 
naturally), that  this  lease  was  most  detrimental  to  the 
infant,  and  he  considered  that  it  contained  much  evi- 
dence of  fraud  and  oppression  practised  by  the  lessee 
towards  the  lessor  ;  and,  in  a  letter  addressed  by  him 
to  the  Court  of  Wards,  on  ^the  1st  of  Juli/  1820,  he 
advised  that  the  Court,  as  of  their  own  authority, 
should  annul  the  transaction,  and  make  a  new  lease  of 
the  property. 

The  Court  of  Wards,  however,  considered  that  this 
proceeding  would  not  be  justifiable,  and  that  the  exist- 
ing arrangement  could  only  be  set  aside,  by  a  suit  insti- 
tuted by  the  minor,  for  that  purpose.  They  wrote  a 
letter  to  this  effect  to  the  Collector,  on  the  11th  of  Julf/ 
1820,  recommending,  that  if  a  new  arrangement  could 
be  made,  with  the  assent  of  the  lessees,  it  should  be 
done.  They  conclude  their  letter  with  this  para- 
graph : — "  As  the  Court  are  of  opinion  that  the  set- 
tlement of  Sf/edpoor,  formed  by  the  late  Raja,  cannot 
be  disturbed,  it  will  be  necessary  to  require  the  farmers 
to  give  security  for  the  fulfilment  of  the  existing  en- 
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gagement,  or  those  ^Ylucll  they  may  assent  to,  under  the  1848. 
preceding  instructions ;  at  all  events,  the  regular  liqui-  Eaja 
datiou  of  the  Government  revenue  must  be  secured."    ^^'^J^^^"^™ 

In  November  1820,   the  Government  consented  to        ^'"• 
advance  two  lacs  of  rupees  to  the  Court  of  Wards,  to   Mdxjooree 
enable  them  to  pay  oflt  the  incumbrances  on  the  minor's    and  others, 
estate. 

On  the  2nd  of  February^  the  Collector  wrote  to 
Narayun  Sing,  and  requii*ed  him  to  come  to  a  settle- 
ment, upon  fair  terms,  for  the  property  which  he  held, 
giving  him  notice  that  if  he  refused  to  do  so,  the  money 
due  on  the  mortgage  should  be  paid  olf,  and  the  lease 
annulled. 

What  was  done  upon  this  does  not  appear,  further 
than  that  Narayun  Sing  did  not  consent  to  make  any 
new  arrangement. 

The  Bengal  year  1227  terminated  in  the  month  of 
April  1821,  and  the  only  evidence  we  have  of  what 
took  place,  is  a  statement  in  a  letter  of  the  Collector,  to 
the  Court  of  Wards,  of  the  5tli  of  July.  From  this  it 
appears,  that,  in  the  beginning  of  the  year  1228,  which 
would  mean  in  April  or  May  1821,  he  called  upon 
Narayun  Sing  to  give  the  security  required  by  the  last 
paragraph  of  the  letter  of  the  lltli  of  July  1820,  and, 
at  the  same  time,  issued  a  proclamation  to  the  Ryots, 
prohibiting  them  from  paying  any  revenue  to  the 
farmers,  until  such  security  should  be  tendered  and 
accepted. 

It  is  said  that,  at  this  time,  the  revenue  was  in  aiTear. 
The  Judges  in  the  Court  below  appear  to  have  con- 
sidered that  this  was  not  the  fact.  There  does  appear 
to  be  evidence,  then,  that  about  two  months'  revenue 
was  unpaid  at  the  end  of  the  year  1227.     No  demand, 
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184S.        lio^vevcr,  seems  to  liavc  been  made  for  payment,  and 

Eaja        it  is  not  at  all  referred  to  as  the  ground  on   which 

^''^BoY^^"   security  was  required,  or  on  which  the  lease  was  to 

.  "•  be  attached. 

Aluk 

MuNjooKEE  On  the  20th  of  June  1821,  notice  was  given  to  Nara- 
and  uT^ra.  ^^'^  ^^'^W  that;^  unless  he  furnished  security,  the  lease 
would  be  attached.  Several  persons  were,  accordingly, 
proposed  as  sureties  by  Narajjun  Sinrj  ;  amongst  others, 
a  person  named  Bimmally  Base.  They  were  all,  how- 
ever, rejected  by  the  Collector,  who,  on  the  5th  of  July 
1821,  communicated  what  he  had  done  to  the  Court 
of  Wards,  in  the  following  letter : — "  It  appearing  that 
the  farmers  of  Pergunna  Syedpoor  have  never  furnished 
the  security  required  by  the  last  paragraph  of  your  pre- 
decessor's letter,  of  the  5th  of  July  last,  I  beg  leave  to 
acquaint  you  that,  previously  to  allowing  them  to  com- 
mence the  collections  of  the  present  year,  and  with  the 
view  of  securing  the  regular  payment  of  the  revenue 
of  the  Government,  I  called  upon  them  to  furnish  the 
security  required ;  and,  at  the  same  time,  I  issued  a 
proclamation  to  the  Ryots,  prohibiting  them  paying 
revenue  to  the  farmers  until  such  security  should  be 
tendered  and  accepted.  Narayiin  Siny,  the  recorded 
farmer  of  Syedpoor,  has  offered,  as  his  security,  the 
five  persons  noted  in  the  margin ;  but  as  they  are  all 
sharers  with  him  in  the  farm,  I  have  rejected  their 
security.  The  security  of  Bishonath  and  Bunmally 
Bose  is,  besides,  inadmissible  for  other  reasons,  as  the 
former  is  security,  to  a  large  amount,  for  the  treasurer 
of  this  office,  and  also  for  one  of  the  record-keepers." 
Then  it  mentions  the  objections  to  other  parties.  Then 
he  says,  "  A  period  of  fifteen  days  having  elapsed  since 
the  issuing  of  the  above  order,  and  no  other  security 
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having  bQCu  tendered  by  the  farmer,   I  beg  leave  to  1S48. 

propose  that,  as  the  collections  of  the  year  are  at  a  ^^ 

stand,  the  j)er(/unna  be  immediately  attached."  buedak^nth 

On  the  6th  of  Jul//,  the  day  after  this  letter,  he  v. 

served  a  further  notice  on  Narayim  Sing,   in  these  Mdxjooree 

terms: — "Be  it  known  to   Navauun  SincL  farmer  of  i^asiah 

<^  «^ '  and  otliors. 

the  Pergunna  of  Sgedpoor,  that  you  have  often  been 
required  to  furnish  good  security ;  you  have  not  yet 
furnished  it ;  if  you  intend  to  furnish  good  security, 
you  are  to  attend  at  ten  o'clock  to-mon'o\v,  with  good 
security.     Consider  this  as  peremptory." 

On  the  17  th  of  July,  the  Court  of  "Wards  wrote  as 
foUow'S  to  the  Collector: — '•  I  am  directed  to  acknow- 
ledge the  receipt  of  your  letter  of  the  5th  instant. 
Unless  the  farmers  of  the  pergunna  above-named  are 
in  balance,  the  Court  consider  the  measure  pursued 
by  you,  as  contained  in  the  first  paragraph  of  your 
letter,  premature,  and  sliould  not  have  been  adopted 
without  a  previous  report  to  the  Court.  With  refer- 
ence to  the  last  part'  of  your  letter,  the  Court  desire 
that  if,  when  you  receive  these  orders,  the  farmer  has 
not  tendered  responsible  security,  you  will  attach  the 
estate,  and,  after  the  prescribed  manner,  issue  adver- 
tisements, inviting  proposals  for  the  farm  for  the 
imexpircd  period  of  the  minority." 

The  Collector  appears  to  have  discovered,  that  the 
objection  which  he  had  made  to  Bunmallg  Lose  as  a 
surety,  viz.,  that  he  was  interested  in  the  lease,  was 
imfounded,  and  he,  therefore,  withdrew  that  objection, 
but  he  considered  that  he  was  not  a  sufficient  security, 
and  required  some  additional  security  to  be  provided. 
Narayan  ^ing  did  not  provide  such  additional  security, 
but  he  offered  to  deposit  Ks.  10,000,  until  the  security- 
bond  should  be  executed  by  Bunmallg  Bose.     This 
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1848.         Qff(3j.  ^as  rejected,  and,  in  the  mouth  of  x\ugust  1821, 

Raja        the   Collector  attached  the  estate,   and  entered  into 

UKDAKANTH  j.^^^^p^  ^^  ^j^^  Tcnts.     Ou  thc  lotlj   of  August  1821, 

Ai'^K  ^^  wrote  to  thc  Court  of  Wards,  informing  them  of 
MoxjooKEE  what  he  had  done ;  and,  on  the  17th  of  August^  the 
and  others.  Court  returned  an  answer,  approving  of  what  had 
been  done,  but  directing  that  advertisements  should 
be  issued  for  the  re-letting  the  property,  according  to 
the  Eegulations  (which  seem  to  have  requii-ed  an 
interval  of  twelve  months),  and  directing  that  if,  in 
the  meantime,  good  security  was  offered,  the  farmer 
should  be  restored  to  possession. 

In  Septemhcr  1821,  Narcujun  Sing  appears  to  have 
petitioned  the  Zilla  Court  for  relief.  The  Court 
refused  to  interfere,  a  decision  which  was  confirmed 
by  the  Sudder,  on  appeal,  in  Jtmc  1822.  In  the  mean- 
time the  estate  was  let  by  the  Collector  for  a  large 
increased  rent  of  Es.  81,026.  This  an-angement  was 
communicated  by  the  Collector,  to  the  Court  of  Wards, 
on  the  18th  of  Fehruarg  1822,  and  confirmed  by  the 
Court  of  Wards,  on  the  11th  of  June  1822. 

Ram  Nursing  Bose  having  died,  leaving  the  present 
Eespondents,  his  representatives,  a  suit  was  instituted, 
in  Jidy  1826,  by  them,  together  with  Narayun  Sing^ 
against  the  Appellant,  to  recover  damages  for  the  loss 
which  they  had  sustained  by  being  turned  out  of 
possession  under  the  lease.  Narayun  Sing  after- 
wards withdrew  his  claim,  and  the  suit  was  continued 
by  the  Eespondents. 

After  much  litigation  in  the  Courts  below,  and  much 
difference  of  opinion  amongst  the  Judges,  on  the  4th 
of  Ajjril  1837,  final  judgment  was  pronounced  for  the 
Plaintiffs,  awarding  to  them  a  sum  of  Es.  38,531, 
together  with  interest  upon  part,  from  the  time  of 
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tlicir  expulsion  ;  and,  upon  the  whole,  for  the  end  of        i**-!^- 
the  term  of  ten  years  in  the  lease.  R\ja 

Against  this  judgment  the  present  appeal  is  brought,      ^'^iioi^^'^ 
and  the  ingenuity  of  Counsel  has  suggested  a  great        ,^\ 
many  objections,  some  of  which  do  not  appear  to  us   Mcnjooree 
to  be  of  much  weight.  and'otas. 

Fii'st.  It  is  said  that  the  Eespondents  were  not  par- 
ties to  the  contract  with  the  Rajas,  and,  therefore, 
could  not  sue  for  any  breach  of  it.  The  answer  is 
obvious  ;  that  the  suit  is  not  founded  on  contract,  but 
in  a  wrong  alleged  to  have  been  done  by  the  Appel- 
lant in  depriving  the  Eespondents  of  property,  in 
which  they  had  a  valuable  interest. 

Secondly.  It  is  said  that  Ram  Nursing  Rose  could 
not  have  any  interest  in  the  lease,  because  he  was  a 
surety  for  the  due  performance  of  the  obligations  con- 
tained in  it,  by  the  lessee.  A  passage  was  cited  from 
ColehrooJce' s  Digest,  to  support  this  objection.  It 
docs  not,  however,  appear  to  us  to  have  any  bearing 
on  the  case,  and  we  hav§  no  doubt  that  Ram  Nursing 
Rose  has  an  interest  for  any  injury  to  which  he  was 
entitled  to  compensation. 

Thirdly.  It  was  said  that  this  was  a  mere  mortgage 
transaction,  which  the  mortgagors  had  a  right  to  ter- 
minate by  payment  of  the  mortgage-money.  This  does 
not  appear  to  us  to  be  the  exact  nature  of  the  transac- 
tion. Naragun  Sing  engaged  to  procure  a  loan,  in 
consideration  of  having  a  beneficial  lease  for  ten  years, 
lie  did  procure  the  loan,  and  his  interest  could  not  be 
defeated  by  paying  off  what  was  then  due  to  the  lenders. 

Fourthly.  It  was  next  said,  that  the  revenue  was  in 
arrear  at  the  time  when  the  lease  was  attached,  and 
that  there  was  power  under  the  lease,  in  that  case,  to 
resume  possession  of  the  estate. 
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1848,  If  this  had  been  the  ground  on  which  the  attach- 

"£\.)A        ment   took   i^lace,    it  woukl  have  been  necessar}'    to 

^^^lioi""^''   oxaniiue  very  particularly  into  the  evidence,  in  order 

.  '■•  to  see  whether  anything;  had  occurred  which  enabled 

Mlxjoukee   the  lessor  to  take  advantage  of  a  forfeiture.     Lut,    m 

and  others,    f^ict,  it  is  quite  clear  that  no  proceeding  was  ever  taken 

upon  any  such  ground,  and  that  the  lease  was  annulled 

because  the  lessee  had  failed  to  provide  the   security 

required  by    the  Court    of  Wards  on    behalf  of  the 

Appellant. 

The  only  substantial  questions  in  the  case  are,  First, 
AYas  that  Court  justified  in  annidling  the  lease  upon 
this  ground  ?  Secondly,  If  not,  have  the  damages 
done  to  the  Kespondents  been  assessed  upon  a  reason- 
able principle. 

It  is  clear,  from  the  documents  already  referred  to, 
that  the  security  required  was  for  the  performance  of 
the  engagements  contained  in  the  original  lease,  and 
not  merely  for  the  payment  of  the  revenue  to  the 
Government.  If  any  doubt  could  exist  upon  the 
point,  it  would  be  removed  by  reference  to  the  security- 
bond,  proposed  by  the  Collector  for  execution  by 
BunmaUy  Bose. 

Then,  was  there  any  right  in  the  Court  of  Wards 
acting  for  the  minor  to  require  this  security  ?  The 
original  lease,  with  a  surety  whom  the  lessors  con- 
sidered sufficient,  had  been  granted  by  the  ancestors 
of  the  minor.  That  sm-ety  was  still  alive,  and  no 
change  is  sho^\Ti  to  have  taken  place  in  his  circum- 
stances. It  would  be  singular  if  the  circumstance  of 
the  estate  devolving  on  a  minor  would  enable  the 
Court  of  Wards,  on  ,his  behalf,  to  interfere  with  and 
alter  the  terms  of  a  contract  made  by  those  through 
whom  he  claims.     ISq  authority  of  any  kind  has  been 
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produced  to  show  the  existence  of  so  extraordinary  a       i^^^. 
power,  and  we  must,  therefore,  assume  that  no  such        Eaja 
authority  exists.     If  this  be  so,  the  dispossession  was      ^^koV^^ 
clearly  wrongful,  and   the  Eespondcnts  were,  in  our        .  *'•. 
opinion,  entitled  to  maintain  their  action.  Muxjooree 

But  there  remains  a  c[uestion  hardly  less  important,    and  otliers. 
upon  which  we  liud  it  quite   impossible  to  concur  in 
opinion  with  the  Court  below,  viz.  the  principle  upon 
which  they  have  assessed  the  damages. 

In  the  first  place,  they  have  given  damages  to  the 
Eespondcnts,  as  being  entitled  to  a  twelve-anna  share, 
or  twelve-sixteenths  of  the  lease. 

^ow  the  only  evidence  in  the  case  of  Ram  Xursinj 
Bose  having  any  interest  at  all,  is  found  in  the  agree- 
ment of  the  29th  of  April  1816,  already  referred  to, 
by  which  Ram  Nursin.(j  Bose  would  be  entitled  to  a 
iouv-anna  share,  and  the  answer  of  the  Appellant  in 
this  suit,  according  to  which  he  would  be  entitled  to  a 
five-«ww«  share. 

A  suit  was  referred  to,  by  Mr.  Wir/ram,  as  decided 
by  the  Sudder  Court,  and  set  forth  in  the  papers,  from 
which  he  argued  that  it  was  to  be  inferred  that  Narayun 
Sing  and  Ram  Nursing  Bose  were  partners  in  the  lease.  • 

But,  upon  examining  that  suit  it  does  not  even  show 
that  Ram  Nursing  Bose  has  any  interest  whatever 
in  the  lease.  He  is  trustee  merely  as  surety.  How, 
then,  is  it  possible  to  hold,  as  the  Court  below  has  done, 
that  Rar/i  Nursing  Bose  had  a  twelve-a^ma  share  ? 

Again,  with  respect  to  the  computation  of  the  loss, 
the  Court  appears  to  us  to  have  adopted  a  very  erro- 
neous principle.  They  have  held,  that,  under  the 
original  lease,  the  lessee  had  a  clear  profit-rent  of 
Ks.  12,834,  and  holding  the  Respondents  entitled  to 
three-fourths  of  that  sum,  they  consider  them  to  have 
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1848.  Ij.^,1  r^  pi'of^t  of  Rs.  9,032  per  annum,  and  they  give  tliom 
ivAJA  that  sum  for  four  years,  amounting  to  above  lis.  38,500. 
Koy"  The  profit-rent  is  thus  made  out :    They  treat  the 

Alu'k  ^^'^^  ^^  ^^'  11?''^^2,  susjiended  in  the  original  lease,  as 
MuxjooKKE  a  profit-rent  intended  to  be  kept  b)^  the  lessee,  they 
aud  otliLi-s.  then  say  that  it  appears  that,  in  the  Bengal  year  1227, 
that  is  to  say,  in  the  last  year  of  their  holding,  the 
lessee  had  increased  the  rents  of  two  portions  of  the 
property  by  the  sum  of  Rs.  2,097.  To  one  half  of 
this  increase  the  lessees  would  be  entitled  ;  and,  add- 
ing this  sum,  Es.  1,048  to  Es.  11,792,  the  amount 
will  correspond  with  the  sum  stated  in  the  judgment. 

The  question,  then,  is,  ought  the  sum  of  Es.  11,792 
to  be  treated  as  a  profit-rent  to  the  lessee,  as  a  consi- 
deration for  procuring  a  loan  of  Es.  54,000  should 
have  not  only  all  the  other  advantages  secured  by  the 
lease,  but  a  gratuity  of  Es.  11,792  ;  for  this  would  be 
the  sum  he  would  receive  during  the  ten  years'  term. 

If  anything  so  monstrous  was  intended,  it  should 
have  been  expressed  in  the  most  distinct  terms.  But 
so  far  is  this  from  being  the  case,  that  the  engagement 
of  Narayun  Sing  is  distinct  to  pay  the  annual  rent, 
according  to  the  Eoll,  and  none  of  the  Counsel  on  either 
side,  at  the  hearing,  could  explain  the  item  from  which 
this  extraordinary  inference  is  dra^vn.  The  natural 
interpretation  to  be  put  upon  it,  as  we  think,  is,  that, 
from  the  gross  sum  appearing  upon  the  Eoll,  a  deduc- 
tion of  Es.  11,792  was  made  in  respect  of  sums  which, 
for  some  reason  or  other,  would  not  be  received  during 
the  lease. 

This  construction  is  quite  consistent  with  the  agree- 
ment which  preceded  the  lease,  with  the  subsequent 
reduction  of  rent  in  consequence  of  the  deficiency  in 
the  Eoll,  and  with  the  whole  conduct  of  the  parties. 
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In  a  letter  of  tlio  Collector  of  Jessore^  of  the  1st  of        1848. 
Juhj  1830,  ali-eady  referred  to,  this  sum  is  spoken  of       eaja 

as  a  sum  suspended  without  any  assigned  cause.     In  Eu*|^^^"r« 
the  answer  of  the  Coui't  of  Wards,  it  is  su^rsfested  that        .  *'• 

Alttk 

this  suspension  could  hardly  have  been  made  without  Munjooree 
some  sufficient,  or,  at  least,  ostensible  cause,  and  that    and  othtrs. 
they  could  not  assume  that  the  parties  were  fraudu- 
lently withholding  so  considerable  a  portion  of  the 
revenue. 

We  are  satisfied,  therefore,  that  this  was  not  a  sum 
in  which  the  lessee  was  intended  to  take  any  interest. 
The  profit  which  he  was  to  derive  from  the  lease  was, 
however,  considerable.  First,  he  was  allowed  between 
two  and  three  thousand  rupees  for  the  expenses  of 
management.  Secondly,  he  was  to  have  five  per  cent. 
on  balances.  Thirdly,  he  was  to  have  one  half  of  any 
increased  rent  which  might  be  derived  from  the  pro- 
perty, through  new  arrangements  which  it  was  con- 
templated might  be  made  with  the  Ryots ^  by  a  new 
settlement  and  re-measurement  of  the  property.  If  he 
derived  any  profit  beyond  this,  such  profit  would  not 
have  been  according  to  his  agreement,  but  in  fraud  of 
it,  and  we  think  it  cannot  be  allowed. 

We  agree  with  the  Court  below  in  thinking,  that  the 
Eespondcnts  could  not  claim  a  share  of  the  profits 
made  by  the  new  lease,  because  such  profits  were  not 
made,  and  it  does  not  appear  that  they  could  have 
been  made,  by  the  original  lessees,  nor  have  we  any 
means  of  judging  whether  any,  or,  if  any,  what  profits 
could  have  been  made,  or  would  have  been  made,  by 
them. 

In  strictness,  the  proper  order  would  be  to  vary  the 
decision  of  the  Cornet   below,  by  declaring   that  the 
Respondents,  instead   of  twelve-sixteenths,  were  en- 
voi IV.  u  1  . 
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Dasslui 
and  others. 


titled  to  five- sixteenths  of  the  whole  value  of  the  lease 
at  the  time  of  eviction.  That,  in  computing  the  value 
of  such  lease,  no  allowance  ought  to  be  made  for  the 
supposed  profit-rent  of  Es.  11,792,  but  that  allowance 
ought  to  be  made  for  one  half  of  any  increased  rent 
which  has  been  secured  by  the  lessee  before  the  evic- 
tion, and  also  for  any  excess  of  the  sum  allowed  to  the 
lessor  for  expenses  of  management,  beyond  the  neces- 
sary expenses  of  Collector ;  and  that  regard  ought  also 
to  be  had  to  the  chance  of  any  increase  of  rent  which 
the  lessee  might  have  fairly  expected  to  receive. 

It  is  obvious,  however,  that  the  Judges  below  could 
have  little  better  means  of  fixing  a  fair  amount  of 
damages  than  we  have  ;  and  we  propose,  after  declaring 
the  principle  on  which  we  proceed,  to  name  a  gross 
sum,  by  way  of  damages,  and  thus  put  an  end  to  all 
further  litigation.  Taking  the  damages  for  the  whole 
period  of  five  years,  we  think  a  sum  ©f  Es.  10,000  is 
proper  to  be  allowed,  as  of  the  date  of  our  judgment, 
till  payment.  We  shall  leave  the  costs  below  unal- 
terred,  and  give  no  costs  of  appeal. 
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Eamloll    Thackoorseydass,    and  .  ^^      ^y^^^^^ 
others i    i  x- 


AND 


SoojUMNULL  Dhondmull  and  Mool- 

TAN    ChUND    CuPPOORCHUND 


Respondents. "^ 


22iid  Feb. 
1848. 


On  appeal  from  the  Supreme  Court  of  Judicature^ 
Bomhmj. 

XhIS  was  an  action  on  promises,  brought  by  the 
Appellants  in  the  Supreme  Court  of  Judicature  at 
BomhaiL   a2;ainst  the  Eespondents.     The   declaration  ^y  '^^  c^^- 

,  .  mon  law  oi 

or  plaint  contained  seven  counts.     The  first  count  was  England,  in 

pi  ^^l.^.-^\£^l.sl  •  j  force  in  India, 

tor  breach  by  the  Deiendants,  oi  a  promise  made  on  ^^  action 
the  24th  of  October,   1846,  whereby,  in  consideration  maybe 

•*  '  *' '  mamtamed 

on  a  wager, 

«-r.  i-»ri  CI        T-T-.T^         •  T      -,   -r  although  the 

^■Ji'resent:  Members  ot  the  Judicial  Committee, — Lord  Lang-   parties  had  no 

dale,  Lord  Campbell,  the  Eight  Hon.  Dr.  Lushington,  and  the   previous  into- 
Eight  Hon.  T.  Pemberton  Lei gh.  ''®t^.  '^\^^^ 

Privy  Councillors, — Assessors, — Sir  A.  Johnston,  Kut.,  and  Sir   matter  on 
E.  Eyan,  Knt.  which  it  is 

laid,  if  such 
wager  be  not 
against  the 
interest  or  feelings  of  third  persons,  does  not  lead  to  indecent  evidence, 
and  is  not  contrary  to  pubhc  policy. 

The  mere  circumstance  that  a  wager  concerns  the  public  revenue,  or 
creates  a  temptation  to  do  a  wrong,  will  not  render  it  illegal. 

A  wager  upon  the  average  price  which  opium  should  fetch  at  the  next 
Government  sale  at  Calcutta,th.Q  PlaintifiFs  having  to  pay  the  Defendants 
the  difference  between  such  price  and  a  sum  named,  per  chest,  and  the 
Defendants  having  to  pay  the  difference  between  such  price  and  the 
sum  so  named,  if  the  pi'ice  should  be  above  that  sum  ;  is  not  an  illegal 
wager,  or  contrary  to  public  policy,  though  the  proceeds  of  the  opium 
sold  at  Calcutta  formed  part  of  the  Government  revenue.  The  Judg- 
ment of  the  Court  below,  .holding  such  wager  illegal,  reversed. 

The  Statute,  8  &  9  Vid.,  c.  109,  amending  the  law  relating  to  games 
and  wagers,  does  not  extend  to  India, 
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1848.  that  the  Plaintiffs,  at  the  request  of  the  Defendants, 
Eajiloll  then  promised  the  Defendants  to  pay  the  Defendants 
Thakoor-    ^YJthin  a  reasonable  time  after  notice  of  the  first  public 

SEYDASS  ^  ^  ^ 

V.  Government  sale  of  opium,  to  take  place  at  Calcutta, 

Dho^tjmull  next  alter  the  makmg  oi  the  said  promise,  such  a  sum 
of  money  as  should  be  equal  to  five  times  the  amount 
of  the  difference  between  the  average  price  of  one  chest 
of  Patna  opium,  of  the  opium  to  be  sold  at  such  first 
public  Government  sale,  (to  be  calculated  according  to 
the  actual  price  which  the  whole  amount  of  Patna 
opium,  which  should  be  sold  at  such  first  public  Go- 
vernment sale,  should  be  sold  for  and  realize,)  and  the 
sum  of  Es.  1,395,  if  such  average  should  be  less  than 
the  sum  of  Es.  1,395  per  chest,  the  Defendants  pro- 
mised the  Plaintiff's  to  pay  the  Plaintiff's,  within  a 
reasonable  time  after  notice  of  such  fii'st  public  Go- 
vernment sale  of  opium  at  Calcutta,  such  sum  as 
should  be  equal  to  five  times  the  amount  of  the 
difference  between  the  sum  of  Es.  1,395,  and  the 
average  price  of  one  chest  of  Patna  opium,  of  the 
opium  to  be  sold  at  such  first  public  Government 
sale,  to  be  calculated  as  aforesaid,  if  such  average 
should  exceed  the  sum  of  Es.  1,395  per  chest. 

The  remaining  six  counts  were  for  breaches  by  the 
Defendants,  to  the  same  effect,  upon  similar  promises, 
made  on  other  dates. 

To  each  of  these  counts,  the  Defendants  filed  a 
demurrer  for  the  following  causes. 

"  That  the  Plaint  is  not  sufficient  in  law,  and  the 
Defendants,  according  to  the  form  of  the  Statute  in 
such  case  made  and  provided,  state  and  show  to  the 
Coui't  here,  the  following  causes  of  demurrer  to  each 
and  every  of  the  several  counts  of  the  said  plaint,  that 
is  to  say,  that  it  does  not  appear  in  the  several  counts, 
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by  wliom  the  ophim  in  the  scA^eral  promises  in  the  i''*"*^- 

Plaint  mentioned  was  to  be  sold,  or  to  whom  the  said  Ramloll 

opium  belonged,  or  what  certain  quantity  of  opium  ''^^ydass" 

was  to  be  sold  at  the  seveml  sales,  in  the  promises  in  '"• 

.  ,  '  .        .  SooJUMNULIi 

the  riamt  respectively  mentioned,  or  withm  what  Dhondmuli. 
certain  period  or  time  the  said  several  sales  Avere  to 
take  place,  or  what  was  the  particular  character  or 
nature  of  the  said  several  sales,  and  that  it  is  not,  in 
the  several  counts  in  the  Plaint,  stated  with  sufficient 
certainty,  and  does  not  appear  therein  how,  or  in  wliat 
manner,  or  on  the  price  of  what  certain  opium  the 
averages  in  the  promises  in  the  Plaint  respectively 
mentioned,  were  to  be  calculated.  The  Defendants 
intend  to  argue,  that  the  wagers  declared  on  are  illegal 
and  void,  because  they  have  a  tendency  to  interfere 
with  a  public  sale,  in  which  neither  the  Plaintiffs  nor 
Defendants  had  any  interest ;  because  the  wagers  have 
a  tendency  to  diminish  the  public  revenue,  by  creating 
an  interest  in  the  Defendants,  to  exert  themselves  in 
reducing  the  price  of  opium,  at  the  sales,  in  the  Plaint 
mentioned ;  because  the  wagers  bring  into  discussion 
the  public  re\'enue  of  India^  at  the  instance  of  parties 
who  are  not  shown  to  have  any  interest  in  the  subject 
of  the  wagers,  or  any  right  to  bring  the  revenue  into 
discussion;  because  the  wagers  have  a  tendency  to 
affect  unduly,  public  markets  and  prices  ;  and  because 
the  wagers  are  against  public  policy ;  also  that  the 
promises  in  the  Plaint  mentioned,  were  void  by  reason 
of  the  infancy  of  one  of  the  Plaintiffs,  and  that  the 
Supreme  Court  is  precluded  from  entertaining  ques- 
tions of  revenue." 

The  Plaintiffs  having  joined  in  demurrer,  the  same 
was  argued  on  the  22ud,  23rd  and  24th  of  February 


I 
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1848.        1847,  before  Sir  D.  Pollock; CVmi  Justice,  and  Sir  E. 
Ramloll     Perr_^,^Piiisue  Judge. 

The  learned  Judges  differed  iu  ^opinion ;  Sir  E. 
Perry  being  of  opinion, 'that  tlie  Appellants  were  enti- 
DnoxDMULL  tied  to  recover ;  ^tlie  wager  declared  upon,  being  legal. 
Sir  David  Pollock  ^\^^  oi  a  contrary  opinion,  as  such 
contract  tended  to  interfere  with  the  price  of  opium 
in  the  market,  and  was,  therefore,  contrary^  to  public 
policy,  and  he  gave  judgment  for  the  Defendants,  on  the 
demurrer,  ordering  each  party  to  pay  their  own  costs. 
From  this  decision  the  Plaintiffs  in  the  Court  below 
appealed  to  Her  Majesty  in  Council.  The  appeal 
now  came  on  for  hearing. 


Sir  F.  Kelhj^  and  Mr.  Peacoch^  for  the  Appellant. 

The  simple  point  in  this  case,  is,  whether,  according 
to  the  principles  of  the  common  law ,  of  England^  pre- 
vailing and  in  force  in  India^ "  the  contract  made  be- 
tween the  parties  is  a  legal  and  ^binding  contract. — 
[Lord  Camphell :  Is  not  this,  in  form  and  substance,  a 
wager  on  the  price  of  opium  ?  It  cannot  belaid  to 
be  a  mercantile  transaction.] — We '  admit  that,  upon 
the  record,  it  must  be  taken  as  a  wager  contract :  and 
the  question  then  is,  whether  as  a  wager,  it  is  a  good 
contract  in  law.  It  is  admitted  that  the  late  Gambling 
Act,  8  &  9  Vict.^  c.  109,  does  not  extend  to  India..  A 
wager  is  not,  per  se,  illegal,  at  common  law,  and  it  lies 
on  the  Defendants,  who  resists  its  enforcement,  to  show 
that  this  is  not  good.  The  exceptions  are,  where  the 
wager  is  prohibited  by  Act  of  Parliament,  or  has  a  ten- 
dency to  injure  the  feelings  of  private  individuals,  not 
parties  to  the  contract ;  or  if  the  contract  be  against 
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morality,  decency,  or  tending  to  a  breach  of  the  peace.  ^^'*^- 

Jones  V.  Randall  (a)  ',  Da  Costa  v.   Jones  (b)  ;  Good  v.  Eamloll 

Elliott  [c) ;  and  Allen  v.  Hearn  (d).     Unless,  therefore,  Je^ass' 

the  waorer  in  this  case,  falls  within  one  or  other  of  these  „      ^• 

....  ....        SOOJUMNULI/ 

objections,  it  is  valid.  It  can  only  be  argued  against  this  Dho>fdmull 
wager,  that  it  holds  out  a  temptation,  to  the  parties  inte- 
rested, to  commit  a  fraud,  in  depreciating  or  enhancing 
the  prices  of  opium  in  the  market. — [Lord  Campbell : 
We  are  not  to  presume  that  a  fraud  will  be  perpetrated  ; 
it  is  not  necessary  for  the  legality  of  a  wager,  that 
there  should  be  no  temptation  to  commit  a  wrong.] — ■ 
I9,  the  Uarl  of  31arch  v.  Pigot  (e),  it  was  held  that 
the  circumstance  of  there  being  an  inducement  to  kill, 
or  shorten  a  life,  would  not  make  the  wager  bad.  So 
again,  in  Gilbert  v.  Sykes  (/),  the  wager,  on  the  life  of 
Napoleon  Bonaparte^  was  held  bad,  not  on  the  gi'ound 
that  it  was  an  inducement  to  procure  the  assassination 
of  the  Emperor,  but  that  it  was  against  public  policy, 
■that  foreign  Sovereigns  should  be  able  to  complain,  that 
a  subject  of  this  country  had  laid  a  wager  favoming 
theii'  assassination.  It  is  well  settled  that  time-bargains 
in  the  English  funds  were  good,  by  the  common  law, 
prior  to  the  Statute,  7  Geo.  II.,  c.  8  ;  that  being  so,  why 
fehould  not  this  wager,  which  is  a  time  bargain,  be  good  ? 
It  may  have  been,  at  one  time,  a  question  whether  that 
Statute  extended  to  foregin  funds.  In  Morgan  v. 
Pebrer  (g\  it  was  held,  that  a  wager  on  the  price  of 
foreign  funds  was  legal.  That  case  is  in  accordance 
with  Wells  V.  Porter  (h\   Oaklg  v.  Rigby  (i) ;  the  law 

(fl)  Cowp.  37.  (b)  Cowp.  729. 

(c)  3  Term  Rop.  693  (d)  1  Term   Eep.  56. 

(e)  0  Burr.,  2803.  (/)  16  East  150. 

(^)  4  Scott,  230-.  (h)  2  Bing.  N.  C,  722. 

(0  2  Bing.  N.  C,  732, 
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1848.        is,    therefore,  settled  that  wagers,   as  to  the  price  of 
Eamloll     foreign  funds,  are  legal.  In  Evans  v.  Jones  (a),  a  wager 

Tjiakook-    ^g  ^Q  ^i^g  acquittal  or  discharge  of  a  prisoner,  on  ti'ial  on 
V.  a  criminal  charge,  was  declared  illegal,   on  the  ground 

Dhondmull  that,  according  to  the  ordinary  course  of  things,  the 
wager  gave  an  interest  to  one  of  the  parties,  to  do  what 
would  be  against  his  duty.  The  principle  laid  down  in 
that  case  was  this,  that  a  man  should  not  be  allowed 
by  a  wager  to  acquire  an  interest  in  doing  what  was 
contrary  to  his  evident  duty.  Atherford  v.  Beard  {h\ 
which  was  a  wager  respecting  the  amount  of  hop  duties 
to  be  collected,  was  decided  on  the  ground  that  indi- 
viduals having  nothing  to  do  with  the  affairs  of  Govern- 
ment, as  the  collection  of  "the  revenue,  'should  not 
make  wagers  upon  the  amount  of  revenue  in  a  parti- 
cular department,  because  it  would  lead  to  an  improper 
discussion,  and  was  contrary  to  sound  policy.  It  is  no 
objection  to  a  wager  that  it  may  have  some  connection 
with  the  revenue.  It  is  only^  bad  where  the  wager 
cannot  be  determined  without  doing  that  which  is 
against  public  policy.  This  was  expressly  decided,  by 
Lord  Ellenhoroufj\  in  Mortimer  v.  Salkeld  [c).  '§  It  was 
urged  by  the  Defendants  below  that  the  wager^in^this 
case  was  illegal,  because  the  parties  to  the  wager  had 
no  interest  in  the  subject-matter  of  the  wager.  This 
position  is  distinctly  displaced  by  the  decisions  (J)  prior 
to  the  19  Geo.  II.,  c.  37,  which  decided  that  a  party 
might  insure  a  ship  in  which  he  had  no  interest.  Crau- 
fiird  V.  Hunter  [e).  Goss  v.  Withers  (/).  A  contract 
for  sale  is  not  bad,  merely  because  the  party  who  is  to 

{a)  5  Mee.  &  Wel..77  {b)  2  Term  Eep.,  610. 

(c)  4  Camp.  42. 

{d)  See  cases  collected  iu  1  Marshall  on  Insurance  p.  119. 
\e)  8  Term  Eep.,  83.  ffj  2  Burr.  683. 
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deliver  the  goods  at  a  future  day  is  not  possessed  of        i^^^. 
the  goods,  and  has  no  reasonable  expectation  of  being 
possessed  by  the  day  named.     liibbleiuhitc  v.  M^Mo- 
riiic  (a).    From  these  cases,  the  following  conclusions  '"• 

11  rni  •  111  SoOJUMNtJLL 

are  to  be  drawn  :  ihat  a  wager  is  only  bad  at  common  Dhondmull 
law,  where,  by  the  terms  of  the  wager,  the  object  is 
illegal  or  immoral,  or  where  it  can  only  be  determined 
upon  the  result  of  inquiries  which  it  is  against  public 
policy  to  allow,  or  where  the  wager  itself  places  the 
parties  in  a  position  where  their  interests  are  imme- 
diately in  opposition  to  their  duties.  In  the  present 
case  there  was  no  natural  tendency  arising  from  the 
wager,  either  to  raise  or  depress  the  prices  of  the  Go- 
vernment sales  of  opium,  and  it  can  only  be  argued  as 
to  its  invalidity  by  reason  of  there  being  a  natural  ten- 
dency one  way  or  the  other.  We  submit,  therefore, 
first,  that  the  several  promises  declared  on  are  legal, 
and  do  not  interfere  with  or  influence  public  sales,  or 
prejudicially  affect  the  public  revenue  oi  India:  se- 
condly, that  the  promises  declared  on  are  in  no  respect 
contrary  to  public  policy,  or  have  a  tendency  for  either 
party  to  violate  public  morality. — [Lord  Campbell: 
Both  the  parties  to  the  record  are  Hindoos,  and,  as 
such,  under  the  Charter  of  Justice,  the  contract  may  be 
governed  by  the  Hindoo  law ;  do  you  raise  any  ques- 
tion on  that  point?] — None.  The  contract  has  been 
treated  in  the  Court  in  India^  as  one  of  English  law. 

Mr.  Serjeant  Channell^  and  Mr.  Smirke,  for  the 
Eespondents. 

The  cause  of  action  is  founded  on  a  mere  wager,  and 
not  upon  any  bond  fide  contract  for  the  sale  of  opium, 

(a)  5  Mee.  &  Wei.  462. 
VOL   IV.  R  1 
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1848.  the  parties  to  the  wager  having  no  interest  in  the  sub- 

Eamloll  ject  matter  of  the  wager.    The  event  of  the  wager  was 

seydSs'  subject  to  be  determined  or  influenced  by  the  acts  of 

V-  the  Plaintifts,  viz.,  by  bidding  an  excessive  price  at 

SOOJUMK^ULL  .  '  ^       ::  ^       .       ^.  ^  nor. 

Dhoxdmvll  the  opium  sales.      We  admit  that  the  Statute,  8  &  9 
Vict.^  c.  109,  does  not  apply  to  India^  neither  do  we 
deny  that  a  wager  may  be  good  by  the  common  law, 
but  the  oyius  is  not  thrown  upon  us  to  bring  this  wager 
within  any  particular  class.     It  is  enough  for  us  to 
show  that  this  wager  has  a  tendency  to  work  injuiiously 
to  individuals,   and  that  it  is  not  necessary  to  assume 
that  the  party  will  so  act  as  to  cause  a  wi'ong.     This 
wager  clearly  affected,  or  had  a  tendency  to  affect,  the 
sale  of  a  Government    commodity :    it   concerned   a 
branch  of  the  public  revenue  of  the  East  India  Com- 
pany [Bengal'Re^.  XIII.  of  1816),  received  and  applied 
by  the  Company  in  trust  for  the  Crown,  for  the  Go- 
vernment of  India.    It  was  admitted  in  the  argument 
below,  on  both  sides,  that  the  Court  was  bound  to 
take   notice   that    the   wager    concerned   the   public 
revenue.    Such  a  wager  is,  therefore,  illegal  and  void, 
on  the  ground  of  public  policy,  and  especially  on  the 
ground  that  it  gives  one  of  the  parties  to  it  an  imme- 
diate interest  in  diminishing  the  revenue  arising  from 
Government  opium  sales.     The  Government  must  be 
desirous  that  every  sale  should  be  conducted  so  as  to 
be  fail'  to  the  public,  fair  to  the  trade,  and  fail*  to  itself. 
The  case  of  Bryan  v.  Leivis  (a),  shows  that  to   make 
time-bargains  invalid,  it  was  not  necessary  that  the 
articles  bought  and  sold  should  in  any  way  belong  to 
the  Government. — [Lord  Campbell :  Where  there  is  a 
contract  for  goods  to  be  delivered  on  a  given  day,  at  a 
given  price,  that  is  not  what  is  properly  called  a  time 

(")  Eyan  &  Moody,  386. 
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targain.     What  is  generally  understood  as  sncli,  is        ^848. 
where  there  is  a  fictitious  sale  of  goods,  at  a  particular     Ramloll. 
price,  and  an  agreement  to  pay  or  receive  the  difference      seydass' 
between  that  price,  and  the  price  at  which  the   goods  „     ^• 

.  .  SoOJUMNX'LL. 

shall  be,  on  a  particular  day.] — It  was  the  evident  Dhondmull 
interest  of  one  of  the  parties  to  this  contract  to  depress, 
and  of  the  other  to  raise,  the  price  of  opium :  we  sub- 
mit that  it  is  against  public  policy  that  public  auctions 
should  be  tampered  with.     The  case  of  Mortimer  v. 
SaUceldj  relied  on  by  the  other  side,  has  no  bearing  on 
the  present  question :  it  merely  decided   that  dealings 
in  lottery  produces  were   not  within  the  stock-jobbing 
Acts.     [N'either  is  the  case  of  The  Earl  of  March  y. 
Pigot^  considered  as  an  authority.     Eltham  v.  Kings- 
man    [a).     The    King    v.    Berenger    (b).     Upon   the 
whole,  we  submit  that  no  wager  relating  to  a  subject- 
matter  of  State  is  legal.     Neither  is  a  wager,  with  re- 
spect to  the  subject-matter  of  which  the  parties  have 
no  interest,  and  that  no  action  can  be  maintained  on 
such  wager.     Murrey  v.  Kelly  (c).     Thornton  v.  Thack- 
ray  (d).    Hartley  v.  Rice[e).     Squires  v.  Whisken  (/). 
Shirley  v.  SanJcey  (g).     Evans  v.  Jones  (Ji).     Brown  v. 
Lisson  (i).  Henkin  v.  Guerss  (k.)  Fisher  v.  Waltham  (l). 
Pope  V.  St.  Leger  {in).  Levi  v.  Levi  (n). 

Mr.  Peacock,  in  reply. 

It  cannot  be  maintained,  that  the  mere  circumstance 


') 


(a)  1  B.  &  Aid.  683.  (5)  3  Man.  &  Sel.  67. 

(c)  Cited  Selwyn  N.  P.  1411  (11  Edit.). 

[d)  2  Y.  &  J.  156.  (e)  10  East,  22. 

(/)  3  Camp.  140.  (ff)  2  Bos.  &  P.  130. 

(h)  5  Mee.  &  Wei.  77.  (t)  2  H.  Bla.  43. 

(k)  12  East,  247.  {I)  4  Q.  B.  Eep.  889. 

{m)  Lutvo'clie,  484.  {n)  6  Car.  &  P.  239. 
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1848.        of  a  wager  having  a  tendency  to  make  a  party  act 

Eamloll     immoi-ally,  will  vitiate  the  wager ;  if  it  were  so,  prior 

'^l^^^'Z'    to  the  Statute,  19  Geo.  II.,  c.  37,  all  policies  on  ships, 

^-  in  which  the  insured  has  not   an  interest,  would  have 

Dhondmull  been  bad,  as  tending  to  procure  the  loss  of  the  ship. 

So  in  the  case  of  horse-racing,  the  legality  or  illegality 

of  the  wager  depends,  not  on  whether  the  tendency 

was  an  injurious  one,  but  only  on  the  circumstance 

whether  the  wager  be  for  a  sum  of  money  less  than 

ten  pounds. 

Lord  Campbell  : 
28th  Feb.,  ipj^jg  ^^^s  an  appeal  from  a  judgment  of  the  Supreme 
Court  of  Judicature,  at  Bombay^  holding,  on  a  demurrer 
to  a  declaration,  that  the  contract  therein  set  out  was 
illegal,  and  could  not  be  enforced  in  a  court  of  justice. 
The  contract  amounts  to  a  wager  upon  the  average 
price  which  opium  should  fetch  at  the  next  Govern- 
ment sale  at  Caloutta^  the  Plaintiffs  having  to  pay 
the  Defendants  the  difference  between  this  price,  and 
a  sum  named,  per  chest,  if  this  price  should  be  below 
that  sum;  and  the  Defendants  having  to  pay  the 
Plaintiff  the  difference  between  this  price  and  that 
sum,  if  this  price  should  be  above  the  sum. 

We  are  of  opinion  that  we  must  take  judicial  notice, 
that  the  opium  to  be  sold  was  the  property  of  the  Go- 
vernment of  India,  and  that  the  produce  was  to  form 
part  of  the  public  revenue. 

I  regret  to  say  that  we  are  bound  to  consider  the 
common  law  of  England  to  be,  that  an  action  may  be 
maintained  on  a  wager,  although  the  parties  had  no 
previous  interest  in  the  question  on  which  it  is  laid,  if 
it  be  not  against  the  interests  or  feelings  of  third  per- 
sons, and  does  not  lead  to  indecent  evidence,  and  is 
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not  contrary  to  public  policy.     I  look  with  concern       Jf"^ 
and  almost  with  shame,  on  the  subterfuges,  and  con-     Ramloll 
trivances,  and  evasions,  to  which  Judges  in  England     2:\t)ass' 
long  resorted,  in  struggling  against  this  rule,  and  I  g^^j^f^jj^^^L 
rejoice  that  it  is  at  last  constitutionally  abrogated  by  Dhondmull 
the  Legislature,  an  event  which  probably  would  ha\'e 
happened  much  sooner  without  the  abortive  attempts 
to  accomplish  the  object  by  judicial  decision. 

The  Statute,  8  &  9  Vict.^  c.  109,  does  not  extend 
to  India,  and  although  both  parties  on  the  record  are 
Hindoos,  no  peculiar  Hindoo  law  is  alleged  to  exist 
upon  the  subject :  therefore  this  case  must  be  decided 
by  the  common  law  of  England. 

On  the  part  of  the  Defendants,  the  general  rule,  as  I 
have  stated  it,  is  admitted  ;  but  they  contend  that  this 
wager  is  illegal,  on  the  ground  of  public  policy  as  it 
concerns  the  public  revenue,  and  it  gives  the  Defen- 
dants an  interest  unduly  to  lower  the  price,  whereby 
individuals  dealing  in  opium,  and  the  East  India  Com- 
pany, may  be  injured. 

We  are  of  opinion  that  the  mere  circumstance  that 
this  wager  refers  to  the  public  revenue  does  not  esta- 
blish its  illegality.  The  case  about  the  hop  duties, 
Artherfold  v.  Beard,  (2  Term  Eep.  GIO,)  and  Shirleg  v. 
Sankey,  (2  Bos.  &  Pul.  130,)  proceed  on  the  ground, 
that  the  wagers  could  not  be  determined  without 
calling  as  witnesses,  officers  of  the  Government,  and 
making  them  disclose  what  had  been  the  amount  of 
a  tax  Avithin  a  particular  district.  A  wager  on  the 
amount  received  for  a  tax,  as  it  shall  appear,  in  a 
return  published  by  the  authority  of  the  House  of 
Commons,  I  think  would  have  been  free  from  legal 
objection. 

But  the  great  question  here  is,  whether  the  wager 
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1848.        gave  either  party  an  interest,  which  is  to  be  considered 
Eamloll     injurious  to  individuals  or  to  the  Government.     We 
sEYDAss'    ^^'^  ^^  opinion,  that,  although,  to  a  certain  degree,  it 
""•  misrht  create  a  temptation  to  do  what  was  wronor,  we 

Dhondmull  are  not  to  presume  that  the  parties  would  commit  a 
crime  ;  and  as  it  did  not  interfere  with  the  performance 
of  any  duty,  and  as  if  the  parties  were  not  induced  by 
it  to  commit  a  crime,  neither  the  interests  of  indivi- 
duals or  of  the  Government  could  be  affected  by  it, 
we  cannot  say  that  it  is  contrary  to  public  policy. 
•  Suppose  the  wager  had  been  laid  in  England  within 

a  month  before  the  'sale  was  to  take  place  at  Calcutta, 
I  see  no  valid  objection  to  its  legality ;  for  it  could 
not  by  possibility  have  affected  the  result  of  the  sale ; 
and  I  can  see  no  difference,  in  point  of  law,  from  the 
fact,  that  they  were  residing  at  Calcutta^  where  the 
wager  was  laid  and  the  sale  took  place. 

The  Defendants'  Counsel  mainly  relied  upon  the 
case  of  Evans  v.  Jones  (5  Mee.  &  Wei.  77),  in  which 
it  was  held,  that  a  wager  upon  the  result  of  a  criminal 
trial  was  illegal :  but  tliis  proceeded  upon  the  ground, 
that  it  gave  the  parties  an  interest,  at  variance  with 
duties  they  might  have  to  perform  as  witnesses,  or  pre- 
judice in  the  same  manner  as  a  wager,  upon  the  event 
of  a  law-suit,  would  be  illegal  with  the  Judge  who  had 
to  decide  it,  or  a  wager  on  the  result  of  a  parliamen- 
tary election  mth  one  of  the  electors. 

Had  the  case  of  Gilbert  v.  Sykes  (16  East,  150), 
respecting  the  life  of  Napoleon^  been  decided  on 
demurrer,  or  in  arrest  of  judgment,  it  would  have  been 
an  authority  of  great  weight  in  support  of  the  doctrine, 
that  a  wager  that  has  any  tendency  to  tempt  a  man  to 
offend  against  the  law  is  illegal.  But  we  must  recol- 
lect that  it  was  discussed  on  a  motion  for  a  new  trial, 
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after  a  verdict  for  the  Defendant  against  evidence,  and        iS'iS- 
that  the  Coilrt  was  mainly  influenced  in  refusing  a  new     Eamloll 
trial,  by  the  consideration,  that,  according  to  the  evi-    ^^ybass' 
deuce,  the  wager  arose  out  of  a  conversation  respect-  '^• 

mg  the  probability  oi  Napoleon  being  assassinated,  so  Dhoxdmull 
that  it  was  considered  tantamount  to  a  wager,  that  he 
would  be  assassinated  within  one  hundred  days.  It  is 
likewise  remarkable,  that  Mr.  Justice  Grose^  who,  when 
hejliffercd  with  the  rest  of  the  Court,  was  generally 
thought  by  the  profession  to  be  right,  was  of  opinion 
that  this  wager,  under  all  the  circumstances,  was 
lawful,  although  he  concurred  in  refusing  a  new  trial. 

The  doctrine  contended  for,  is  disproved  by  the 
consideration  that  time-bargains  in  English  funds  were 
not  unlawful  till  the  Stock-j  ebbing  Acts,  although  such 
bargains  gave  an  interest  to  raise  or  to  depress  the 
funds,  injuriously  to  individuals  and  to  the  State ; 
by  the  consideration  that  before  the  19th  Geo.  II., 
an  insurance  on  a  British  ship  was  la^vful,  although 
the  party  assured  had  no  interest  in  the  ship,  and  had 
a  temptation  to  contrive  her  destruction  before  she 
reached  her  destination;  and  by  the  consideration, 
that  before  the  Statute,  14  Geo.  III.,  insurances  on 
lives  were  lawful,  without  any  interest  in  the  life  in- 
sured, although  as  soon  as  the  policy  was  executed, 
the  party  who  had  paid  the  premium  had  a  tempta- 
tion to  commit  murder. 

The  danger  of  such  speculations  is  illustrated  by 
Lord  Tenter  devils  ruling,  that  a  contract  for  the  sale 
of  goods,  the  seller  not  having  any  such  goods  at  the 
time  of  sale,  was  void ;  whereas  it  must  now  be  con- 
sidered as  settled,  that  not  only  such  a  mercantile 
contract  is  valid,  but  that  there  was  no  illegality  at 
common  law  in  a  time-bargain  for  goods  at  home, 
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1S4S.  rji^y  jiiQi'e  (ii^ii^  ii2  a  time-bargin  for  foreign    seciuities. 

Ramloll  Hihhlewhite  v.  M'3Ioriiic  (5  Mee.  &  Wei.  462.) 

sEYDAss'  "^^^  were  referred  to  the  case  of  The  King  v.   De 

„      ^''  Bercnqcr  (3  Man.  &    Sel.   G7),    to  show    the  frauds 

SoOJUMNUI.L  . 

Dhoxdjiull  which  may  be  attemj)ted,  from  the  desire  of  gain 
in  such  speculations;  but  the  Defendants'  Counsel 
might  as  well  cite  the  murders  supposed  to  have 
been  committed  a  few  years  ago,  which  have  been 
made  the  subject  of  a  popular  novel,  to  show  that 
irusurance  on  lives  ought  to  be  entirely  prohibited.  If 
the  doctrine  contended  for  were  established,  it  ought 
to  be  followed  up  by  an  enactment,  that  the  life  of 
the  Queen  (whom  God  long  preserve)  should  never 
be  introduced  into  a  lease,  because  by  its  introduction 
Her  sacred  person  is  endangered.  But  the  law  be- 
lieves that  the  awful  penalties  which  it  provides,  to 
enforce  the  dictates  of  conscience  and  religion,  will 
outweigh  the  temptation  to  commit  spontaneous 
crimes,  for  the  sake  of  gain,  where  no  conflict  is 
introduced  with  a  positive  duty. 

It  is  for  the  legislative  Council  of  Calcutta  to  con- 
sider how  far  it  may  be  conducive  to  the  benefit  of 
our  Indian  empire,  to  introduce  into  it  the  provisions 
of  the  Statute,  8  &  9  Vid.,  c.  109. 

We  think  that,  by  the  common  law  of  England^ 
the  wager  in  question  is  not  illegal,  and  may  be  en- 
forced in  a  court  of  justice  ;  and  agreeing  with  Mr. 
Justice  Pernj^  we  shall  report  to  Her  Majesty  that, 
in  our  opinion,  the  judgment  appealed  against,  ought 
to  be  reversed. 
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•  EicHARD    Spooner   and  Bomanjee  1  j^      n^^^^t 
jSowrojee         -  -        -) 


AND 


I 


JuDDOW    (Widow)     .         -         -         -     RespondenV 
On  Ajjpeal  from  the  Supreme  Court  at  Bombay, 


XHIS  was   an   action   of  trespass  brought   in   the     lothFeb. 
Supreme  Court  at  Bomhay^   in  which  IliirJcissondass          ^  ' 
Iluryovtmdass,  since  deceased  and  now  represented  by     ^'^to-'^^^' 
his  widow,  Jaddoiv^  the  Eespondent,  was  Plaintiff,  and     v.-^-v^-.^ 
the  Appellants  were  Defendants.  Charter  of 

Justice  of  the 

*Prcsent :  Members  of  the  Judicial  Committee, — Lord  Brougham,   ^^^^  ^f 

UcccTiibeT 
Lord  Langdale,  Lord  Campbell,  the  Right  Hon.  Dr.  Lushington,    1S93  est'a- 

aud  tlie  Eight  Hon.  T.  Pemberton  Leigh.  blishing  tho 

Privy  Councillor,— yfM<?s«or,— Sir  E.  Eyan.  CoEt 

Bombay,  that 
Coiu-t  was  prohibited  (in  lilie  manner  as  the  Supremo  Court  at  Calcutta, 
under  the  21st  'Vco.  III.,  c.  70,  .s.  8)  from  entertaining  any  jurisdiction  in 
any  matter  concerning  thcrevenue,undcrthe  management  ofthc  Gover- 
noi'  and  Couucil,  or  any  act  done  in  the  collection  thereof. 
Li  an  action  of  trespass  brought  against  the  Collector  of  revenue  atBom- 
VOL.    IT.  S  1 
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V. 
JUDDOW. 


The  action  was  brought  under  the  following  cii'- 
cnmstances: — In  the  month  of  November^  1846,  Hiir- 
kissondass  Hurgovundass  was  the  owner  and  occupier 
of  a  house  and  piece  of  ground,  situated  in  Bazar  Gate- 
Street,  within  the  town  of  Bombay,  which  were  liable 
to  the  payment  of  an  annual  quit-rent,  called  pension, 
which  forms  part  of  the  land  revenue  of  the  East 
India  Company,  and  there  was  then  due  to  the  Col- 
lector the  sum  of  Es.  8.  3a.  8p.,  on  accoimt  of  an-ears 
of  such  pension,  which  had  not  been  collected  fi'om 
the  above-mentioned  premises  since  the  year  1827. 
At  that  period  Narrondass  TooJcaydass  was  the  o"WTier 
and  occupier  of  the  premises,  and  his  name  was  regis- 
tered as  such  in  the  books  of  the  Collectorate  ;  subse- 
quently, in  the  year  1836,  this  property  was  sold  to 


laii,  forclistraiEingforarrear3ofGovenmient"qiiit-rent,"  tlie Defendant 
pleaded  "Not  guilty"  only.  The  Supreme  Coui-t  at  Bomhay'he\di,ih.&i  the 
"quit-rent"  vasnot  "revenue"  witMn  the  meaning  of  the  Charter,  and 
that  the  act  complained  of,  was  not  warranted  by  the  usage  of  the  countiy 
and  the  Company's  Eegulations,andthatthe  Court  had  jurisdiction  to  en- 
tertain the  action ;  and  foimd  for  the  Plaintiffs. 

Held,  reversing  such  finding  and  judgment, — 

Fii-st,  that  the  "  quit-rent"  was  part  of  the  "  revenue"  of  the  East 
India  Companv  at  Bombay  ;  and 

Secondly,  that  itbeinga  matter  concerning  the  revenue,  and  the  collec- 
tion thereof,  the  Supreme  Coui-t  had  no  jurisdiction, and  that  the  Court 
beinc  excluded  by  the  Charter  from  any  matter  coneeiTdng  the  revenue, 
the  ]^ea  of  "Not  guilty"  was  sufficient,  and  that  the  Judge  ought,  at  the 
trial,  to  have  directed  a  non-suit,  or  a  verdict  to  be  entered  for  the  De- 
fendants. 

A  plea  in  abatement  to  the  jtirisdiction  of  the  Court  must  point  out  an- 
other Court  before  which  the  matter  is  cognizable.  A  plea  in  bar.if  well 
founded,  is  sufficient,  without  pointing  out  the  Coxu-t  in  which  the  suit 
ought  to  have  been  brought. 

If  a  party  lond  y?r?e,and  not  absurdly,  believes  that  he  is  acting  in  pur- 
suance of  a  Statute,he  is  entitled  to  the  special  protection  which  the  Le- 
gislature intended  for  him,  although  he  has  done  an  illegal  act. 

The  Supreme  Coui-t,  in  overruling  the  objections  to  the  jurisdiction  of 
the  Coui-t,  refused  leave  to  appeal;  the  subject-matter  of  the  action  being 
trifling,  and  under  the  amount  required  by  the  rules  of  the  Privy  Council. 
IJpon  Petition, the  Judicial  Committee  granted  leave  to  appeal,  but  upon 
term3,of  the  East  India  Company  pajiugthe  Eespondent's  costs  of  the 
appeal,  to  enable  him  to  appear,  to  prevent  the  question  being  argued 
?x  parte. 
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iJwhissoudass  Ilurgovundass^  who  continued  in   pos-      ^^^• 

session  of  it  up  to  the  date  of  the  proceedings  which 

gave  rise  to  the  present  appeal.     No  change,  however, 

of  name  was  made  in  the  books  of  the  CoUectorate, 

and  throughout  this  period,   Narrondass   Tookaydass 

appeared  in  those  books,   as  the  registered  proprietor 

of  the  property. 

The  Appellant,  S^pooner^  was  the  Collector  of  revenue 
at  Bombay^  and  the  other  Appellant,  Bomanjee  JVoiu- 
rojee,  was  one  of  his  assistants.  On  the  11th  of  October, 
1S4C,  Spooncr  sent  a  purvoc,  or  officer  belonging  to  the 
CoUectorate  establishment,  to  the  house  of  IlurJcis- 
sondass  Hurgovimdass,  in  order  to  demand  the  pay- 
ment of  the  arrears  of  pension  which  were  due  fi'om 
him  as  occupant  of  the  above  premises.  Hurgovimdass 
refused  to  pay  the  arrears,  and  in  consequence  of  this 
refusal,  Spooner,  on  the  6th  of  November,  1846,  placed 
a  warrant,  signed  by  him,  in  the  hands  of  Bajeeba 
Jiigiinnathjee,  one  of  the  receivers  in  the  office  of  the 
Collector,  in  order  that  it  might  be  executed.  The 
warrant  was  in  the  following  form : — "  To  Babajee 
Jugunnathjee. — Whereas  Narrondass  Tookaydass  has 
failed,  after  due  notice,  to  discharge  the  revenue  due 
by  him  to  the  Ilonourable  Company,  amounting  to 
eight  rupees,  three  annas,  and  eight  pice  (8.  3.  8.),  you 
are  hereby  authorized,  by  virtue  of  the  powers  given 
to  me  under  the  4th  Sec,  CI.  First,  of  Keg.  XIX., 
A. D.  1827,  to  enter  into  and  take  possession  of  the 
house  and  property  of  the  said  Narrondass  Tookaydass, 
situated  at  Bazar  Gate-Street,  within  the  fort,  and  to 
continue  in  such  possession  thereof,  until  the  said  sum 
of  Es.  8.  3a..  8p.  shall  be  duly  paid,  or  until  the  said 
house  and  property  shall  have  been  sold,  in  liquidation 


I 


35 G  CASES    IN   THE    PRIVY    COUNCIL 

1S4S-O0.      of  the  amount  so  due,  pursuant  to  tlic  said  Ecgula- 

Spooxek     tion." 

JuDDow.  Bahajee  Jiigimnathjee,  on"  the  24t]i  of  November^  in 

the  same  year,  went,  accompanied  by  the  Appellant, 
Bomcmjee  Noivrojee,  and  some  sepoys,  to  the  house  of 
Hurkissondass  Ilurgovimdass.  They  were,  however, 
not  allowed  to  enter,  and  on  a  demand  of  payment 
being  made,  Cowasjee  Hormasjee^  his  agent,  said  that 
he  would  not  pay  the  amount,  nor  allow  them  to  take 
anything  away  w^ith  them.  He  then  became  very 
violent,  and  ordered  some  of  his  attendants  to  expel 
the  officers  of  the  Collector ;  a  scuffle  ensued,  in  the 
course  of  which  one  of  the  sepoys  took  down  a  globe 
lamp,  and  the  Appellant,  Bomanjee  Noitrojee,  ordered 
him  to  carry  it  away.  This  was  done,  and  the  police 
having  come  up,  Cowasjee  Ilorinasjee  was  given  into 
custody,  on  the  charge  of  assaulting  the  Collector's 
servants  in  executing  the  warrant  of  distress.  On  the 
27th  of  November,  the  case  was  brought  on  before 
Mr.  LarJcen,  one  of  the  magistrates  of  Bombaij,  who 
decided  that  the  warrant  was  illegal,  and  dismissed  the 
case. 

On  the  13th  of  January^  1847,  the  Eespondent 
brought  an  action  of  trespass  in  the  Supreme  Court 
of  Bombay,  against  the  Appellants,  and  in  his  declara- 
tion stated,  that  they,  on  the  24th  of  November,  1846, 
with  force  and  arms  broke  and  entered  his  dwelling- 
house,  and  made  a  gi'eat  noise  and  disturbance  therein, 
and  forced  and  broke  open,  broke  to  pieces  and  da- 
maged,  a  door  of  the  Respondent,  belonging  to  the 
dwelling-house,  and  seized  and  took  away  a  door  and  a 
globe  lamp  of  the  Eespondent,  then  being  in  the  said 
dwelling-house^   of  the  value  of   Co.'s  Es.  50,  and 


ON  APPEAL  FROM  THE  EAST  INDIES.  357 

forcibly  carried  off  the  same,  and  converted  and  dis-      is48-50. 
posed   thereof   to  their  own   nse,   to  the  damage  of      Spooxer 
tlie  Respondent  of  10,000  rupees.    To  this  the  Appel-     juJ^ow. 
lants  pleaded  "  Not  guilty,"  and  thereupon  issue  Avas 
joined. 

On  the  9th  of  June^  1847,  the  cause  came  on  for  trial 
before  Sir  Thomas  Erskim  Perrfj^  acting  as  Chief 
Justice ;  and  the  Counsel  for  the  Appellants  objected, 
that  the  Court  had  no  jurisdiction  to  try  the  case,  on 
the  ground,  that  it  was  a  matter  concerning  the  revenue, 
and  expressly  excepted  out  of  the  jurisdiction  of  the 
Supreme  Court,  by  the  Statutes  of  the  37th  Geo.  III., 
c.  142,  and  the  21st  Geo.  III.,  c.  70,  sec.  8,  and  the 
4th  Geo.  IV.,  c.  71 ;  and  by  the  Letters  Patent  which 
established  the  Court.  To  prove  the  nature  of  the 
claim,  Mr.  Hutchinson^  an  assistant  Collector  of  land 
revenue,  was  called,  who  stated  that  arrears  of  revenue 
called  pension,  amounting  to  between  8  and  9  rupees, 
were  due  from  the  property  in  question,  and  that  it 
was  the  practice  to  issue  the  wan-ant  in  the  names  of 
the  parties,  whose  names  were  entered  in  the  books  of 
the  CoUectorate.  He  also  stated,  that  the  name  of  Hur- 
klssondass  Iliirgovundass  had  not  been  entered  in  those 
books  in  place  of  the  name  of  Narrondass  Tookafjdass^ 
and  that  the  distress  waiTant  was  for  the  pension,  due 
from  the  land  in  the  occupation  of  Ilurkissondass 
Iliirgovundass.  The  learned  Judge  reserved  thie  point, 
and  gave  interlocutory  judgment  in  the  nature  of  a 
verdict  for  the  Plaintiff,  assessing  the  damages  at  250 
rupees. 

On  the  12th  of  June^  1847,  the  Counsel  for  the  Ap- 
pellants moved  on  the  leave  reserved,  and  obtained  a 
rule  nisi^  to  show  cause,  why  a  verdict  should  not  be 
entered  for  the  Defendants,  on  the  ground,  that  the 
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1848-50.  Supreme  Court  liad  no  jimsdiction  to  entertaiu  the 
Spooxer  action  ;  and  cause  having  been  shoTvn  against  this  rule, 
Sir  T.  E.  Perrij,  on  the  22nd  day  of  June^  1847,  dis- 
charged it  with  costs.  In  delivering  judgment,  the 
learned  Judge  said  that,  at  the  trial  of  the  cause, 
he  thought  the  question  to  bo  left  to  the  jury  was, 
"  whether  the  irregularity  which  had  been  confessedly 
committed  by  the  Defendants  in  the  execution  of  the 
warrant,  was  a  mere  slip,  such  as  might  happen  to  the 
most  careful  revenue  ofUcer  in  the  exercise  of  his 
duties,  or  whether  it  was  a  substantial  breach  of  the 
law,  which  entitled  the  Plaintiff  to  due  compensation." 
The  learned  Judge  then  proceeded  thus: — "I  have 
not  the  least  doubt  that  the  Legislature  never  intended 
to  give  the  Company's  servants  in  India^  a  total  immu- 
nity from  action  in  the  Supreme  Court  for  wi'ongs 
committed  in  the  collection  of  the  revenue,  any  more 
than  the  21st  Geo.  III.  intended  to  give  them  an 
immunity  for  wrongs  committed  as  magistrates.  On 
perusing  the  whole  of  these  Statutes,  it  appears  to 
me  clear,  that  the  intention  of  the  Legislature  was, 
to  erect  a  separate  Court  for  the  decision  of  the 
revenue  claims,  and  to  allow  the  Company's  officers 
to  collect  the  revenue,  either  in  the  mode  in  which 
they  had  been  accustomed  to  do  so  heretofore,  or 
according  to  the  regulations  to  be  laid  down,  fi'om 
time  to  time,  by  the  local  Government.  Ample 
powers  are  thus  given  for  all  governmental  purposes, 
but  it  is  so  contrary  to  the  spirit  of  British  Legisla- 
tion to  suppose,  that  unlimited  or  irresponsible  powers 
were  intended,  as  to  make  me  require  express  words 
to  show  that  such  was  the  intention. 

"  It  was  said,v.however,  that  the  subject  would  not 
be  ^dthout  remedy,  in  any  case  of  wi'ong,  as  the  Regu- 
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ktion  of  1827  establishes  the  Court  of  a  Eevenue  iS48-50. 
Judge  for  the  Island  of  Bombay^  to  which  a  complaint  SrooxEii 
like  the  present  might  be  made.  But  that  Eegulation  ju^iiow 
did  not  receive  legislative  force  till  the  year  1834, 
when  it  was  confirmed  by  the  Supreme  Govcramcnt ; 
and  even  if  it  were  in  force  from  its  commencement, 
still  from  1797  till  1827,  there  was  no  tribunal,  except 
the  Supreme  Court,  open  for  the  redress  of  such  a 
grievance  ;  and  so,  at  the  present  moment,  where  is  a 
party  in  the  Mofussil  to  sue  for  any  illegal  act  commit- 
ted in  the  collection  of  the  revenue  ?  All  cases  in  this 
Presidency  are,  I  believe,  tried,  in  the  first  instance, 
before  a  native  Judge,  but  the  idea  of  a  Collector 
being  tried  before  a  Siidder  Amin^  for  trespass,  pre- 
sents such  a  ludicrous  aspect,  that  it  never  could  be 
seriously  entertained  by  any  one  acquainted  with 
India. 

"  For  all  these  reasons,  I  think  that  the  jurisdiction 
of  this  Court  has  not  been  taken  away,  when  the  act 
complained  of  is  not  warranted  by  the  usage  of  the 
country,  or  by  the  Company's  Eegnlations ;  and  as  I 
do  not  see  the  slightest  trace  for  any  authority  to 
demand  the  arrears  of  twenty  years,  or  of  tAVo  hun- 
di-ed  years,  as  claimed  by  the  Collector,  of  any  person 
found  in  occupation  of  the  land,  I  think  the  act  in 
question  was  not  authorized  by  usage  and  practice ; 
neither-  does  the  Eegulation  of  1827  furnish  any 
authority  for  the  act.  It  was  argued,  for  the  Plaintiff, 
that  the  mode  there  pointed  out  for  executing  a  dis- 
tress had  not  been  followed  :  but  this  is  a  mistake ; 
the  warrant  there  spoken  of  does  not  refer  to  a  distress 
for  land  revenue,  but  to  other  mattei's  comprised  in  a 
di:fferent  chapter." 

On  the  27th  of  August j  1847,  final  judgment  was 
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signed  in  the  cause  ;  and,  on  the  same  day,  the  Appel- 
lants presented  a  petition  to  the  Court,  praying  that 
they  miglit  have  leave  to  appeal  to  Her  Majesty  in 
Council,  against  the  judgment.  On  the  30th  of  that 
month.  Counsel  for  the  Appellants  were  heard  in 
support  of  the  petition ;  and,  on  the  same  day.  Sir 
T.  E.  Pcrrjj  made  an  order,  that  the  motion  should 
be  refused,  on  the  ground,  that  the  value  of  the  mat- 
ter in  dispute  was  under  the  sum  of  10,000  rupees, 
the  amount  provided  by  the  rules  of  the  Privy 
Council.  The  Appellants,  thereupon,  presented  a 
petition  to  Her  Majesty  in  Council,  for  leave  to 
appeal  from  the  judgment  and  order. 

Mr.  Wi(/ram,  Q.C.,  in  support  of  the  petition. 

The  present  application  is  for  leave  to  appeal. 
The  sum  involved  is  trivial,  and  greatly  under  the 
sum  required  by  the  Charter  of  Justice  of  Bomha?/^ 
and  the  rules  of  the  Privy  Council ;  but  the  question 
of  jurisdiction  of  the  Supreme  Court,  in  matters  re- 
lating to  the  revenue,  is  one  of  very  great  importance, 
as  affecting  the  revenue  authorities  in  India. 

Lord  Langdale  : 

The  question  appears  to  be  of  very  considerable 
importance ;  but  you  observe  that  the  amount  at 
issue  is  only  a  sum  of  250  rupees,  and  for  the  purpose 
of  deciding  that,  you  put  the  Eespondent  to  the  ex- 
pense of  this  appeal.  The  question  is,  wdiether  this 
prosecution  being  by  the  East  India  Company,  and 
no  doubt  important  to  have  decided,  for  the  benefit  of 

^-  Present :  Lord  Langdale,  Lord  Campbell,  the  Eight  Hon.  Dr, 
Lushington,  and  the  Eight  Hon.  T.  Pemberton  Leigh. 
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tlie  whole  country,  the  whole  expense  of  this  appeal      1848-50. 
should  not  be  borne  by  them.     Ilowever  important  it      Spooner 
may  be  to  establish  the  law,  upon  a  question  of  this     jtodow. 
kind,  it  would  be  very  wi'ong  to  put  the  party  to  so 
great  expense  in  a  case  where  so  small  amount  is  at 
issue.     Even  if  the  right  of  appeal  were  granted,  you 
might  be  defeated  in  this  way ;  the  Eespondent  may 
say,  that  it  would  be  much  better  to  pa)^  his  250 
rupees;  than  to  come  here,  and  pay  the  expense  of 
this  prosecution. 

By  an  Order  in  Council,  bearing  date  the  2nd  of 
March,  1848,  it  was  ordered,  by  Her  Majesty  in 
Council,  that  the  Appellants  should  have  leave  to 
appeal  from  the  Judgment  and  order,  the  East  India 
C'ompany  undertaking  to  bring  the  appeal  to  a  hear- 
ing before  the  Judicial  Committee  of  the  Privy  Coun- 
cil, and  to  pay  all  costs,  charges,  and  expenses,  which 
might  be  incurred  on  behalf  of  the  Eespondent,  as  well 
as  on  behalf  of  the  Appellants. 

Iliirkissondass  Hurc/ovimdass  died  shortly  afterwards, 
without  issue,  but  leaving  a  widow,  named  Juddoii\ 
who,  by  an  order  of  the  Supreme  Court  of  lionibay, 
dated  the  15th  of  January,  1849,  was  admitted  to  be 
the  Eespondent  to  this  appeal. 

The  appeal  now  came  on  for  hearing. 

Mr.    Wlgram,  Q.  C,  Mr.  Lloyd,  Q.  C,  and  Mr. 
Forsyth,  for  the  Appellants. 

Two  questions  arise.  First,  whether  the  Supreme 
Court  at  Bombay,  is  not  precluded  from  entertaining 
and  adjudicating  upon  such  a  case  as  this,  which 
relates  to  the  revenue  of  the  Bombay  Government  ; 
and,  Secondly,  whether  the  objection  to  the  jurisdic- 
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1848-50.      tiou  of  the  Supreme  Court  is  properly  raised,   under 

spoonek     the  plea  of  "  Xot  guilty." 

JuBDow.  ^-     "^^^  Supreme  Court  has  no  jurisdiction  to  try 

the  case.  It  relates  to  a  matter  concerning  the  revenue 
of  India,  and  is  exempt  from  the  Jurisdiction  of  that 
Coui"t.  The  Court  of  Judicature  at  Bombay  was 
first  created  by  the  Statute,  37  Geo.  III.,  c.  142,  s.  9, 
which  section  empowered  the  CroT\Ti,  by  Charter  or 
Letters  Patent,  under  the  Great  Seal,  to  erect  and 
establish  a  Court  of  Judicature  at  Bombay,  and  ap- 
point a  Eecorder  thereof ;  and  the  1 1  th  section  ex- 
pressly provided,  that  such  Court,  so  to  be  erected, 
should  not  "have  or  exercise  any  jurisdiction  in  any 
matter  concerning  the  revenue  under  the  management 
of  the  Governor  and  Council  respectively,  either 
within  or  beyond  the  limits  of  the  town,  fort,  or  fac- 
toiy,  or  concerning  any  act  done  according  to  the 
usage  and  practice  of  the  country,  and  the  Regulations 
of  the  Governor  and  Council."  In  conformity  with 
the  provisions  of  this  Act,  the  Court  of  the  Eecorder 
of  Bombay  was  established  by  Letters  Patent,  which, 
in  the  words  of  the  Statute,  was  expressly  excluded 
from  exercising  any  jurisdiction  in  any  matter  con- 
ceraing  the  revenue. 

In  the  year  1823,  an  Act  of  Parliament  was  passed, 
the  4th  Geo.  lY.,  c.  71,  the  seventh  section  of  which 
provided,  that  it  should  be  lawful  for  His  Majesty, 
George  the  Fourth,  by  Charter  or  Letters  Patent,  to 
establish  a  Supreme  Coiu't  of  Judicature  at  Bombay, 
which  Court  was  to  have  the  same  Civil,  Criminal, 
and  Admiralty  and  Ecclesiastical  Jurisdiction,  and  to 
be  subject  to  the  same  limitations,  restrictions,  and 
control,  as  the  Supreme  Court  of  Judicatm^e  at  Fort 
William  in  Bengal  consisted  of,  or  was  invested  with. 
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By  the  ninth  section,  so  mnch  of  the  Charter  and  the 
Statnte,  37  Geo.  III.,  c.  142,  as  related  to  the  Court  of 
the  Recorder  of  Bombay^  was  repealed.     Now  the  Su- 
preme Court  of  Judicature  at  Fort  William^  to  which 
reference  is  made  in  this  Statute,  was  established  by- 
Letters  Patent  of  the  2Gth  of  3Iarch,   1774,  under 
the  Statute  21   Geo.  III.,  c.  70.     By  section  8  of  that 
Statute,  it  was  enacted,  ''  that  the  said  Supreme  Court 
should   not  have  or  exercise  any  jurisdiction  in  any 
matter  concerning  the  revenue  or  concerning  any  act 
or   acts   ordered   or   done   in   the  collection  thereof, 
according  to  the  usage  and  practice  of  the  country,  or 
the  regulations  of  the  Governor- General  and  Council." 
The  Supreme  Court   at  Bomhiy  was  established  by 
Letters  Patent  of  the  8th  of  Dccemhct\  1823,  which 
contained  this  clause,  "  K'or  shall  the  said  Court  have 
or  exercise  any  jurisdiction  in  any  matter  concerning 
the  revenue  under  the  management  of  the  said  Gover- 
nor and  Council  of  Bomhay  respectively,  either  within 
or  beyond  the  limits  of  the  said  town,  or  the  forts  or 
factories  subordinate   thereto,   or  concerning  any  act 
done  according   to   the    usage   and    practice   of   the 
country,    or   the    regulations   of   the   Governor   and 
Council  of  Bomhay  aforesaid."    We  submit,  therefore, 
that  it  is  conclusive,  from  the  provisions  of  these  Acts 
of  Parliament   and  Letters  Patent,   establishing  the 
Supreme  Court  at   Bomhay.^   that  that   Court  has  no 
jurisdiction  whatever,  in  any  manner  connected  with 
•  the  collection  of  the  revenue,  of  which  the  quit-rent, 
or  pension,  in  question,  forms  part ;  and  this  construc- 
tion can  work  no  injustice  ;  for,  if  parties  feel  them- 
selves aggrieved  by  any  act  done  by  or  under  the 
authority  of  the  Collector,   they  are  not  without  a 
remedy  ;  for  by  Regulation  XIX.  of  1827,  it  is  pro- 


363 

1848-50. 


364  CASES   IN    TIIE    PRIVY    COUNCIL 

vided,  that  the  senior  Magistrate  of  Police  in  the  Island 
of  Bombay  shall  be  Ee venue  Judge  at  that  Presidency, 
and  the  Collector  and  his  assistants  and  native  officers 
shall,  in  respect  of  acts  done  by  them  in  their  official 
capacities,  be  amenable  by  civil  prosecution  to  the 
jurisdiction  of  the  Ecvenue  Judge,  in  whom  alone  is 
vested  the  jurisdiction  to  decide  all  suits  on  account  of 
the  land  revenue.  If,  therefore,  the  Charter  was  silent 
on  the  subject,  this  Eegulation,  which  has  the  force  of 
law,  Avould  clearly  exclude  the  jurisdiction  of  the 
Supreme  Court. 

Now  it  cannot  be  doubted  but  that  this  pension,  or 
quit-rent,  is  to  be  considered  as  part  of  the  general 
revenue  of  the  State  of  India^  and  within  the  exception 
pointed  out  by  the  Statute.  The  Court  below  has 
erred  in  treating  it  as  distinct  from  land  revenue. 
The  Statute,  21  Geo.  III.,  c.  70,  s.  8,  uses  the  term 
"revenue,"  and  not  "  land  revenue." 

It  is,  however,  said  that  there  were  irregularities 
committed  by  the  officers,  and  that  the  warrant  was 
objectionable.  But  if  an  act  is  done  bond  fide,  even 
though  there  be  an  excess  of  jurisdiction  in  the  Magis- 
trate, or,  as  it  is  alleged  in  this  case,  an  irregularity  on 
the  part  of  the  officer  collecting  the  revenue,  both  the 
magistrate  and  officer  are  protected  by  Acts  of  Parlia- 
ment. Prestidge  v.  Woodman  (a),  Weller  v.  Toke  (Z»), 
Daniel  v.  Wilson  (c),  Hughes  v.  Buckland  (c/).  Hug- 
gins  V.  Waydeg  {e)^  Parton  v.  Williams  (/),  Smith  v. 
Wiltshire  (g). — [Dr.  Lushinglon :  Suppose  a  man  was 
killed  by  the  revenue  officers,  who  would  try  the  case  ? 

{a)  1  Bar.  &  Cr.  12.  (i)  9  East  364. 

(c)  5  Term.  Rep.  1.  {d)  15  Mee.  &  Wels.  346. 

[e)  15  Mee.  &  Wels.  357.  (/)  3  Barn.  &  Aid.  330. 
\g)  2Brod.  &  Bing.  619. 
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It  is  a  different  thing  to  protect  an  officer  who  might  iS48-50. 
justifj^  having  committed  such  an  act.] — The  Bombay  Svooner 
Eeguhition  III.  of  1799  gives  redress  for  all  com-  juddow 
plaints  against  revenue  officers,  and  tlic  Ecgulation  lY. 
of  1815,  s.  5,  makes  further  provisions  to  the  same 
effect.  In  case  of  murder,  the  Supreme  Court  would 
have  jurisdiction  to  try  the  case. — [Lord  Camphell  : 
Would  the  Ee venue  Judge  have  power  to  award 
damages  for  trespass  ?] — Yes.  Ecgulation  XIX.  of 
1827  enacts,  that  the  Collector,  for  the  piu-pose  of  col- 
lecting the  land  revenue,  and  his  assistants,  and  native 
officers,  shall,  with  respect  to  acts  done  by  them  in 
their  official  capacities,  be  amenable  by  civil  prosecu- 
tion to  the  jurisdiction  of  the  Ee  venue  Judge.  The 
same  distinction  exists  in  this  country.  An  action  of 
tresj^ass  against  a  revenue  officer  for  his  conduct  in 
the  execution  of  his  office  Avould  be  removed  from  the 
Common  Pleas,  or  Queen's  Bench,  to  the  Court  of 
Exchequer.  Anon  [ii\  Cawthorne  v.  Camphell  (h\ 
Attorney-General  v.  Ilallctt  (t),  Siddon  v.  East  (t/), 
Attorney -General  v.  Kingston  {e).  The  Indian  autho- 
rities are  to  the  same  effect ;  thus  in  Woodupnarain 
Bhooyeah  v.  Harvey  (/)  the  Supreme  Court  at  Calcutta 
held,  that  a  bill  of  discovery  in  aid  of  proceedings  in  a 
Mofussil  Court  would  not  lie  against  a  Collector  of 
revenue,  regarding  a  claim  made  by  him  in  the  execu- 
tion of  his  office.  It  is  true  Sir  E.  II.  East,  in  the  case, 
Duddcn  Suorye  v.  D^  Oyley  {fj\  sustained  an  action  of 


{a)  1  Anst.  205.  {b)  Koto,  1  Aust.  205. 

(f)  15  Meo.  &  Wels.  97.  {d)  1  Cr.  &  Jer.  12 

(0  8  ilee.  &  Wels.  163. 

(/)   1  Bigiiell's  Calc.  Eops.  77. 

{g)  East's  Notes  of  Cases,  2  Moiiey's  Digest,  1 72. 


>G6*  CASES    IN    THE    PRIVY  COUNCIL 

1848-50.      trover  against  a  Collector  of  revenue,   but  the  report 

Spooxer     of  the  case  is  doubtful. 

JuDDow.  -^I-  "^^^  next  point  really  is  only  a  question  of  plead- 

ing, purely  of  a  technical  character ;  it  is  Avhether  it  was 
open  to  us  at  the  trial  to  take  the  objection  to  the 
jurisdiction  of  the  Court,  under  the  plea  of  "  Not 
guilty  ?"  The  Court  had  no  jurisdiction  to  try  the  case, 
and  as  soon  as  it  had  judicial  notice  of  that  fact,  as  by 
the  Advocate- General  objecting  at  the  trial  that  the 
cause  of  action  Vas  ultra  vires,  it  was  the  duty  of  the 
Judge  to  have  stayed  the"'' proceedings.  The  Court 
could  either  have  discharged  the  jury,  or  have  refused 
to  enter  up  j  udgmcnt  upon  the  verdict.  In  Egerton  v. 
Furseman  (a),  the  action  was  brought  against  a  stake- 
holder, ^on  a  dog  fight,  to  try  which  dog  had  won  the  bat- 
tle. The  action  was  brought  before  Chief  Justice  Abbott 
with  perfectly  regular  pleas,  both  parties  being  anxious 
to  have  the  case  tried  by  a  jury ;  but  he  said,  ''  I  cer- 
tainly shall  not  try  the  case,''  and  refused  to  hear  it,  as 
the  time  of  the  Court  would  be  wasted  in  trying  such 
a  case ;  and  there  are  cases  in  which  Judges  in  a 
similar  way  have  refused  to  let  such  frivolous  cases  go 
to  a  jury.  If  the  matter  was  out  of  the  jurisdiction 
of  the  Court,  the  judgment  is  void,  being  coram  non 
judice.  But  the  plea  of  ''^Xot  guilty"  was  sufficient, 
for  as  soon  as  it  appeared  that  the  Court  had  no  juris- 
diction, it  was  coram  non  judice.  Ililliard  v.  Webster  {b\ 
Tinnswood  v.  Pattison  (c),  Parker  v.  Elding  (d),  The 
King  v.  Johnson  (<?),  Capes  v.  Jones  (/),  Corny n;s  Dig., 
Tit.  "  Courts,"  (P)  15.  Comgn's  Dig.,  Tit.  "  Preroga- 
tive," (D)  28.     Tidd's  Practice,  p.  9G0,  shows  the  man- 

(rt)  1  Car.  &  Pay.  613.     '  {h)  6  Man.  &  Gr.  983. 

\c)  3  Com.  Ben.  243.  (^?)   1  East.  352. 

(f)  6  East.  583.  if)  2  Com.  Ben.  911. 
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ner  iu  which  you  can  take  advantage  at  the  trial,  of  a  I'^s-oO. 

Statute  excluding  a  Court  from  entertaining  an  action,  Spooxer 

and  that  in  this  mode  of  raising  the  objection  to  the  juddow, 
jurisdiction  of  the  Court,  we  were  perfectly  regular. 

Mr.  Turner,  Q.C.,  Mr.   Leitk,  and  Sir  J.   Bailey, 
for  the  Eespondent. 

I.  The  first  thing  to  be  considered  is  the  jurisdic- 
tion of  the  Supreme  Court  at  Bombay  to  entertain 
this  action  :  we  admit  the  Appellant's  argument,  that 
the  Court  at  Bombay  is  to  be  assimilated  in  all  respects 
to  the  Supreme  Court  at  Calcutta ;  for  whatever 
powers  or  immunities  were  vested  in  the  Calcutta 
Court,  are  conferred  upon  the  Supreme  Court  at 
Bombay,  by  the  Statute,  4  Geo.  lY,,  c.  71.  It  will  be 
necessary  then  to  see  what  has  been  excepted  out  of 
the  jurisdiction  of  the  Supreme  Court  at  Calcutta. 
The  Calcutta  Court  was  established  by  the  Statute, 
13  Geo.  III.,  c.  G3,  and  was  a  Court  of  general  juris- 
diction. The  Court  exercised  jurisdiction  over  all 
persons,  natives  or  others,  within  the  local  limits  of 
the  Mahratta  ditch.  It  was  doubtful  whether,  under 
this  Statute,  the  Supreme  Court  had  jurisdiction 
in  revenue  cases,  and  to  settle  this  doubt,  the  Statute, 
21  Geo.  III.,  c.  70,  was  passed ;  and  by  the  8th  section 
of  that  Statute,  cases  of  "revenue"  are  expressly 
excepted  out  of  the  jurisdiction  of  the  Supreme  Coiu-t. 
It  is  necessary,  to  arrive  at  the  proper  meaning  of  the 
word  "revenue,"  used  in  this  Statute,  to  trace  the 
origin  of  this  tax.  The  East  India  Company's  rights 
at  the  time  of  the  passing  of  this  Act  of  Parliament, 
were  dependent  upon  two  distinct  titles :  the  one  was 
by  pm-chase  of  lands  in  Calcutta  ;  quit-rents  payable 
to  the  Company  ffia  landlords,  and  qua  the  Govern- 
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mcnt :    the   otlier  the   revenue   title,  ^yhich   is   quite 
distinct.     That,  in  the  first  instance,  proceeded  in  Ben- 
gal, under  the  grant  of  the  Dewanwj^  first  from  the 
Naivab^   and  confirmed   by  8hah  Allah,  in  the  year 
1756  ;  that  is  the  "  revenue  "  which  is  spoken  of  in 
this  Statute,  the  "  revenue  "  of  the  Provinces  of  Bengal^ 
Bahar^and  Orissa.     It  has  been  called  "  revenue  "  or 
impost,  in  contradistinction  to  taxes,  and  is  founded 
upon  the    right   of  the  Mahomedan  Government,  as 
conquerors,  and  was  adopted  by  the  East  India  Com- 
pany  when   they   came   in   under   the   grant  of   the 
Dejoanny.     The  question  then  is  narrowed  to  this  ;  is 
the  term  "  revenue"  used  in  this  Act  of  Parliament  to 
be  construed  as  extending  to  all  the  revenue  of  the 
State,  or  only  to  that  particular  portion,  namely,  "  land 
revenue  ?"     At  Calcutla,  the  Legislature  had  no  power 
within  its   limits   to  raise  any  taxes,   and  a  Special 
Act  of  Parliament  was  passed  to  enable  them  to   do 
so.     We  submit  that  the  term  "  revenue  "  used  in  the 
Statute,  21  Geo.  III.,  c.  70,  sec.   8,  does  not  include 
*'  quit-rent"    or  ground-rents  in  the  Island  of  Bombay^ 
and  that  the  Statute  only  applies  to  Bengal,  Bahar, 
and   Orissa.     The    "  quit-rent,"   called  a  pension,  in 
respect  of  which  the  trespasses  complained  of  were 
committed,  is  not  a    "  revenue"  within  the  meaning  of 
the  21  Geo.  III.,  c.  70,  sec.  8.     The  argument  of  the 
Appellants  in  treating  this  as  "  revenue"  is  not  correct. 
The   nature   of   this  "  quit-rent"    is  described  in  an 
agreement  entered  into  between  the  Portuguese  inha- 
bitants of  the  Island  of  Bombay  and  the  East  India 
Company:  it  was  to  be  paid  in  lieu  of  lands,  which  were, 
in  the  first  instance,  taken   possession  of  by  the  East 
India  Company,  on   coming   into    possesssion  of  the 
Island  under  the  Charter  of  Charles  the  Second.     It  is 
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clear,  therefore,  tliat  this  rent  comes  within  the  cate-  1848-50. 
gory  of  rent  payable  by  a  tenant  to  his  landlord,  a  per-  Spooxeu 
petual  ground-rent  incapable  of  being  raised  ;  and  not 
of  land  "revenue."  The  Eegulation  XIX.  of  1827, 
so  much  relied  upon  by  the  Appellants,  as  excluding 
the  Supreme  Court's  jurisdiction,  does  not  apply  to  this 
"quit-rent,"  it  relates  only  to  "  land  revenue."  The 
seventh  section  of  that  Regulation  clearly  establishes 
this  position  :  it  enacts  "  that  the  Revenue  Judge  shall 
decide  all  suits  brought  by  him  by  contributors  to  the 
land  revenue  at  the  Presidency  against  the  Collector, 
or  any  person  of  his  establishment,  on  account  of  land 
revenue."  It  is  clear  from  this,  that  the  Revenue 
Judge  has  no  jurisdiction  over  other  suits.  The  con- 
struction put  by  the  Court  below  upon  the  Statute, 
21  Geo.  III.,  c.  70,  and  the  Regulation  XIX.  of  1827, 
was,  that  even  if  they  applied  so  as  to  take  away  the 
jurisdiction  of  the  Supreme  Court,  still,  that  an  action 
would  lie  in  the  Supreme  Court  against  any  one  who 
was  liable  to  its  jurisdiction  generally,  for  any  outrage 
committed  in  the  collection  of  the  revenue ;  and  this 
opinion  of  the  Court  is  in  conformity  with  the  case  of 
Doe  dem.  Pcareemony  Dossee  v.  Dlssonaiith  Bonnerjee  (a), 
where  it  was  held,  that  the  Supreme  Court  of  Calcutta 
was  not  precluded  by  the  Statute,  21  Geo.  III.,  c.  70, 
from  exercising  jurisdiction  in  a  revenue  case ;  and  also 
by  Sir  E.  H.  East.,  in  the  case  of  Budden  Soorye  v. 
CDoyleij  (b)  and  by  this  Court,  in  Calder  v.  Ilalket  (c). 
II.  The  defence  to  the  want  of  jurisdiction  of  the 
Supreme  Court,  could  not  be  put  in  issue  under  the 
plea  of  "  Xot  guilty."     The  Defendants  ought  to  have 

(a)  1  Bignell's  Calc.  Eeps.  1 . 
(h)  East's  Notes  of  Case.s,  2  Morley'^,  Digest,  172. 
{r)  3  Moore's  P.  C.  Cases,  28. 
VOL.  IV.  U  1 
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1848-50.      pleaded   the    want    of    jnrisdictiou    specially.      The 
Spooxeu     Sapreme  Court  at  Bombay^  being  the  Court  of  highest 
JuDiiow      jurisdiction,  and  having  a  general  jurisdiction  -svithin 
the  town  of  Bomhcuj,  could  not  be  ousted  of  that  juris- 
diction, over  any  matter  of  complaint  instituted  therein, 
except  b}'  a  plea  to  the  jurisdiction,  showing  positively 
and  affirmatively,  wliat  Court,  other  than  the  Supreme 
Court,    had   jurisdiction   over   such   matter   of    com- 
plaint.    How  was  the  Court  to  arrive  at  the  fact,  that 
the  question  at  issue  was  a  matter  of  revenue,  unless 
it  was  specially  pleaded '?     The  practice  of  the  Indian 
Courts  has  been  to  plead,   specially,  in  cases  similar 
to  this.     2  SinouWs  "  E,ules  and  Orders  of  the  Supreme 
Court  at  Calcutta,''''  p.  Go.     Under  the  Xew  Rules  of  the 
Court  at  Bomhaij,  in  an  action  of  trespass,  no  defence, 
which  confesses  and  avoids,  can  be  given  in  evidence, 
under  the  plea  of  "  Xot  guilty."  All  matters  of  confes- 
sion and  avoidance  may  be  pleaded  specially.  That  was 
the  coiu'se  pursued  in  Calder  \.  Ilalkct  (a),  which  was 
an  action  of  trespass  against  a  Judge  of  the  Foujdarnj 
Court  in  the  Mofussil :  the  Defendant  justified  himself 
under  this  very  Act,  the  21st  Geo.  III.,  c.  70,  s.  24, 
but  this  Court  held,  that  he  was  not  justified  by  it.    So 
in  Taaffe  v.  Lord  Downes  (b),  an  action  was  brought 
for  trespass  and  false  imprisonment,  against  the  Chief 
Justice  ;  and,  although  the  Defendant  had  protection, 
by  law,  being  a  judicial  officer,  he  pleaded  specially, 
first,  the  general  issue ;  secondly,   not  guilty,  as  to 
part ;  and  as  to  the  residue,  justification,  that  the  acts 
done   by   him,    were   done    in   the    exercise   of    his 
judicial  functions.     Again,  in  Mostyn  v.  Fabrigas  (c), 
Lord  Mansfield  said,  that   "nothing  was  more  clear, 
(«)  3  Moore's  P.  C.  Cases,  28.  ' 
\h)  Note,  3  Moore's  P.  C.  Cases,  3G.         (c)  1  Cow|j.  172. 
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than  tliat  if  the  Court  has  not  a  general  jurisdiction  ^•'^48  50. 
of  the  subject-matter,  the  Defendant  must  plead  to 
it."  The  cases  cited  by  the  Appellants,  of  its  being 
patent  upon  the  face  of  the  proceedings,  that  the  Court 
had  no  jiuisdiction,  do  not  apply.  How  is  the  Court 
to  ascertain  whether  it  is  a  class  of  cases  which  is 
within  the  general  jurisdiction  of  the  Court,  or  within 
the  particular  exception  to  that  jurisdiction,  until  the 
Court  tries  the  question  ?  But  the  Defendants,  ^by 
pleading  "  Not  guilty,"  admitted  the  jurisdiction  of  the 
Supreme  Court,  and  waived  all  objection  thereto,  and 
it  was  not  competent  to  take  the  objection  at  the  trial. 

Lord  Campbell, 
After  stating  the  facts  of  the  case,  proceeded  as  fol-     22nri  Feb. 
lows  : — Two  questions  arise  :  First,  whether  the  objec- 
tion to  the  jurisdiction  of  the  Court  could  be  taken, 
under   the   plea   of    "  Not   guilty  ;"    and.    Secondly, 
whether  the  objection  be  well  founded. 

On  the  first  question,  we  have  had  some  dilBiculty, 
and  my  own  opinion  has  varied  during  the  argument. 
It  appears  from  the  Books  of  Practice  cited,  that  it  has 
been  usual  to  plead  such  a  defence  in  the  Indian 
CourtS;  and,  certainly,  the  convenient  course  would 
be  to  put  it  upon  the  record.  The  issue  joined,  seems 
simply  to  be,  whether  the  alleged  trespasses  were  com- 
mitted by  the  Defendants,  and  it  is  urged,  that  the 
necessity  for  a  special  plea  is  rendered  more  urgent 
by  the  New  rules,  introduced  at  Bombajj,  which  pro- 
vide, that  inactions  of  trespass,  under  the  plea  of  "  Xot 
guilty,"  no  defence  shall  be  given  in  evidence  which 
confesses  and  avoids. 

However,  looking  at  the  Statutes  and  Charters  under 
which  this  Coui't  is  constituted,  and  to  the  cases,  in 
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1848-50.      point,  which  have  been  decided  iu  Westminister  Hall, 
Sj>ooner     we  have  come  to  the  conclusion,  that  the  Court,  under 
JuDiiow.     *^^  plea  of  "Not  guilty,"   was  bound  to  admit  the 
objection. 

By  an  Act  of  Parliament,  the  37th  Geo.  Ill,,  c.  142, 
s.  9,  His  Majesty  was  empowered,  by  Charter,  or  Let- 
ters Patent,  under  the  Great  Seal,  to  erect  and  establish 
a  Court  of  Judicature  at  Bomhajj ;  but  the  11th  section 
of  that  Act  expressly  decided  that  such  Court,  so  to 
be  erected,  "  should  not  have  or  exercise  any  juris- 
diction in  any  matter  concerning  the  revenue  under 
the  management  of  the  Governor  and  Council  re- 
spectively, either  within  or  beyond  the  limits  of  the 
town,  fort,  or  factory  of  Bombay.,  or  concerning  any 
act  done  according  to  the  usage  and  practice  of  the 
country,  and  the  Eegulations  of  the  Governor  and 
Council." 

In  conformity  with  the  provisions  of  this  Act,  a 
Court  of  Judicature,  styled,  "  The  Court  of  the  Ee- 
corder  of  Bombay ^'''^  was  established  by  Letters  Patent 
under  the  Great  Seal  of  Great  Britain,  bearing  date 
the  20th  day  of  February,  1798.  These  Letters  Pa- 
tent contained  a  clause,  providing  that  "  the  said 
Court  should  not  have,  or  exercise,  any  jurisdiction, 
in  any  matter  concerning  the  revenue,  under  the 
management  of  the  said  Governor  and  Council  re- 
spectively, either  within  or  beyond  the  limits  of  the 
said  town  and  Island  of  Bombay,  or  the  forts  or 
factories  subordinate  thereto,  or  concerning  any  act 
done  according  to  the  usage  and  practice  of  the 
country,  or  the  Eegulations  of  the  Governor  and 
Council." 

Subsequently,  in  ih^  year  1823,  an  Act  of  Parlia- 
ment was  passed,  the  4th  Geo.  lY.,  c.  71,  the  7th  sec- 
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tion  of  wliir'h  proviclccl,  "  that  it  should  be  hnvful  for  1848-50. 
Ilis  hite  Majesty,  King  Gcorjei\\Q,  Fourth,  by  Charter,  Spooxer 
or  Letters  Patent,  under  the  Great  Seal  of  Great  Br  I-  t,„^  ^ 
tain^  to  erect  and  establish  a  Supreme  Court  of  Judi- 
cature at  Boinbcuj^  aforesaid,  to  consist  of  sucli  and 
the  like  number  of  persons,  to  be  named,  from  time 
to  time,  by  Ilis  Majesty,  his  heirs,  and  successors, 
with  full  power  to  exercise  such  ci\'il,  criminal,  ad- 
miralty, and  ecclesiastical  jurisdiction,  both  as  to 
natives  and  British  subjects,  and  to  be  invested  with 
such  powers  and  authorities,  privileges,  and  immu- 
nities, for  the  better  administration  of  the  same,  and 
subject  to  the  same  limitations,  restrictions,  and  con 
trol,  witliin  the  said  town  and  Island  of  Bombay^  and 
the  limits  thereof,  and  the  territories  subordinate 
thereto,  and  within  the  territories  which  now  are,  or 
hereafter  may  be,  subject  to,  or  dependent  upon,  the 
said  government  of  Bojnhittj^  as  the  said  Supreme 
Court  of  Judicature  in  Bcmjal^  by  virturc  of  any  law, 
now  in  force  and  unrepealed,  doth  consist  of,  is  in- 
vested with,  or  subject  to,  within  the  said  Fort  Wil- 
liam^ or  the  places  subject  to,  or  dependent  on,  the 
Government  thereof.'' 

And  by  the  9th  section  of  the  same  Act,  it  was 
pro"sddcd,  "  That  so  much  of  the  said  Charter,  granted 
by  His  said  late  Majesty,  King  George  the  Third,  for 
erecting  the  C(jurt  of  the  Recorder  of  Bomhay^  as 
relates  to  the  appointment  of  such  Recorder,  and  the 
erecting  of  such  Courts  of  Judicature  at  Bombay^  in 
case  a  new  Charter  shall  be  granted  by  His  Majesty, 
his  heirs,  or  successors,  and  shall  be  openly  published 
at  Bomhuy^  from  and  immediately  after  such  publi- 
cation, shall  cease  and  determine,  and  be  absolutely 
void,  to  all  intents  and  piu-poscs  whatsoever,  and  all 
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1848-50.  powers  aud  authorities  granted  by  the  said  Act  of  the 
SpI^oxer  37th  year  of  His  said  late  Majesty,  King  George  the 
JuDiJow  Third,  to  the  said  Court  of  the  Eecorder  at  Bombay, 
shall  cease  and  determine,  and  be  no  longer  exercised 
by  the  Supreme  Court  of  Judicature  to  be  erected  in 
virtue  of  this  Act,  in  the  manner  and  to  the  extent 
hereinbefore  directed." 

The  Supreme  Court  of  Judicature  at  Fort  Willimn, 
in  Bengal,  to  which  reference  is  made  in  the  7  th  sec- 
tion of  the  last-recited  Act,  was  established  by  Letters 
Patent,  under  the  Great  Seal  of  Great  Britain,  bearing 
date  the  26th  day  of  March,  1774;  and  by  an  Act  of 
Parliament  passed  in  the  year  1791,  (the  31st  Geo.  III., 
c.  70,  s.  8,)  it  was  enacted,  "  That  the  said  Supreme 
Court  shall  not  have,  or  exercise,  any  jurisdiction,  in 
any  matter  concerning  the  revenue,  or  concerning  any 
act  or  acts  ordered  or  done  in  the  collection  thereof, 
according  to  the  usage  and  practice  of  the  country,  or 
the  Eegulations  of  the  Governor-General  and  Coun- 
cil." Therefore,  that  clearly  now  regulates  the  existing 
Court  of  Bombay. 

The  Supreme  Court  of  Judicature  at  Bombay  was 
establised  by  Letters  Patent,  under  the  Great  Seal 
of  Great  Britain,  bearing  date  the  8th  day  of  Decem- 
ber, 1823;  and  the  Letters  Patent  contain  the  follow- 
ing clause,  "  Nor  shall  the  said  Court  have  or  exercise 
any  jurisdiction  in  any  matter  concerning  the  revenue 
under  the  management  of  the  said  Governor  and  Coun- 
cil of  Bombay  respectively,  either  within  or  beyond  the 
limits  of  the  said  town,  or  the  forts  and  factories  sub- 
ordinate thereto,  or  concerning  any  act  done,  according 
to  the  usage  of  the  country,  or  the  Regulations  of  the 
Governor  and  Council  of  Bombay  aforesaid." 

Therefore,  by  Statutes  and  Charters,  of  which  the 
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Jutlgcs  of  the  Supreme  Court  of  Bombay/  are  bound  to 
take  judicial  notice,  they  are  forbidden  to  exercise  any 
jurisdiction  in  any  matters  concerning  the  revenue 
under  the  management  of  the  Governor  and  Council, 
or  any  act  done  according  to  the  Regulations  of  the 
Governor  and  Council  respecting  the  collection  of  the 
revenue :  any  such  matter  arising  before  them  was  de- 
clared to  be  coram  non  judice. 

We  are  not  prepared  to  say,  how  it  might  have  been, 
if,  when  the  Plaintiff's  case  was  closed,  nothing  more 
had  appeared,  than  that  the  Defendants  entered  his 
house  at   Bomlay^  and  carried  away  his  lamp. 

Possibly,  under  the  plea  of  ''  Not  guilty,"  the  De- 
fendants might  not  have  been  at  liberty  to  adduce 
evidence  which  went  in  confession  and  avoidance,  and 
the  facts  ousting  the  Court  of  its  jurisdiction  might 
never  have  been  judicially  before  the  Judge.  But  the 
Plaintiff,  himself,  proved  the  controversy  respecting 
his  liability  for  the  arrears  of  the  quit-rent,  the  de- 
mand made  upon  him  for  the  arrears,  and  the  warrant 
to  levy  them  by  distress  :  therefore,  supposing,  upon 
these  facts,  the  Court  had  no  jurisdiction  to  try  the 
cause,  was  the  Court  to  try  it,  and  give  judgment  for 
the  Plaintiff,  because  the  Defendants  had  omitted  to 
plead  specially  ? 

This  bears  no  resemblance  to  the  eases  where  there 
is  a  plea  in  abatement  to  the  jurisdiction  of  the  Court, 
which  must  point  out  another  Court  before  which  the 
matter  is  cognizable.  If  the  defence  has  been  put 
upon  the  record,  it  would  have  been  in  the  form  of  a 
plea  in  bar  ;  and  if  well  founded,  it  would  have  been 
sufficient,  without  pointing  out  any  other  Court  in 
which  the  suit  might  be  instituted. 

If  the  Court  is  forbidden,  by  law,  to  try  this  cause, 
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1848-50.  noitlicr  the  "  Ts'ew  rules,"  nor  any  omission  of  tlie  De- 
Si'ooNER  fendants,  wonld  give  the  Court  jurisdiction  over  it. 
T,  *'■  ^  The  facts  oustino:  the  iurisdiction  ha vinsT  been  brou"^ht 
judicially  to  the  notice  of  the  Judge,  and  with  perfect 
regularity,  he  usurps  a  jurisdiction  which  does  not 
belong  to  him,  if  ho  proceeds  and  gives  judgment  for 
the  Plaintiff.  Therefore,  these  facts  coming  out,  for 
the  first  time,  on  the  trial  of  an  issue,  although  they 
mnj  seem  irrelevant  to  that  issue,  he  must  have 
power,  by  directiug  a  nonsuit,  or  by  some  other  means, 
to  stop  the  trial ;  and,  accordingly,  in  some  Statutes, 
which  take  away  the  jurisdiction  of  Courts  in  particu- 
lar cases,  there  is  a  power  expressly  given  to  nonsuit, 
and  if  the  jurisdiction  i$  clearly  taken  away  by  the 
facts  proved,  a  similar  power  may  be  here  implied. 

The  cases  cited  to  us,  of  Judges  refusing  to  proceed 
in  the  trial  of  ludicrous  wagers,  do  not  appear  to  be  in 
point,  for  they  are  not  founded  on  any  rule  of  law,  but 
upon  discretion,  which  has  been  differently  exercised 
b}'  different  Judges. 

However,  the  case  of  Parker  v.  Elding  (1  East.  oo2) 
appears  to  us  a  strong  authority  in  favour  of  the  De- 
fendants. That  was  an  action  of  assumpsit  for  work 
.  and  labour,  -with  a  plea  of  non-assumpsit  only.  The 
riaintiif  proved  the  existence  of  his  demand,  to  the 
amount  of  £1.  185.,  and  no  more.  The  debt  arose  in 
the  Isle  of  Ebj^  for  which,  by  a  public  Act  of  Parlia- 
ment, a  Court  of  Eequests  was  established,  with  a 
clause,  "  that  no  action  for  any  debt,  not  amounting 
to  40-s.,  and  recoverable  by  that  Act,  in  the  said  Court 
of  Eequests,  shall  be  brought  against  any  person 
residing  or  inhabiting  within  the  jurisdiction  thereof, 
in  any  of  the  King's  Courts,  at  Westminster^  The 
Defendant  resided  in  the  Isle  of  ^/y,  where  the  debt 
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was  contracted.     The  objection  of  \yant  of  jurisdiction      1848-50. 
being  made  by  the  Defendant,  the  Plaintiff  answered     Spooner 
that  it  coukl  not  be  taken  under  the  plea  of  non-     juddow. 
assumpsit,   and  that  upon'  the  issue  joined,  he  was 
clearly  entitled  to  a  verdict.     But  Grose,  Justice,  who 
tried  the  cause,  directed  a  verdict  to  be  entered  for 
the  Defendant,  giving  leave  to  the  Plaintiff  to  move  to 
enter  a  verdict  for  the  <£1.  I85.     Such  a  motion  being 
made,  Lord  Kenyan  said  :   "  Here  is  a  general  law,  of 
which  we  are  bound  to  take  notice,  which  says,  that 
no  action  shall  be  brought  against  any  person  residing 
within  the  jui'isdiction,  for  any  debt  not  amounting  to 
40s.,  and  recoverable  by  virtue  of  that  Act.     The  de- 
maud  in  question  is  of  that  sort.     How  then  can  we 
say,   that  the  Plaintiff   shall  recover  it   against  the 
positive  direction  of  the  Act  ?     This  being  directed 
to  be  taken  as  a  general  Act,  is  part  of  the  general 
Law  of  the  land."     The  other  Judges  concuiTcd,  and 
a  rule  to  show  cause  was  refused. 

In  another  case,  of   Taylor  v.  Blair  (3  Term  Rep. 

452),  where,  by  a  similar  Court  of  Requests'  Act,  a 

power  was  expressly  given,  on  an  action  being  brought 

in  the  Superior  Courts,  "to  plead  the  Act  in  bar," 

and  there  having,  under  the  plea  of  non-assumpsit, 

been  a  verdict  for  less  than  40^.,   Lord  Kenyon,  in 

refusing  leave,   after  vordict,  to  enter  a  suggestion, 

observed,  "  The  Defendant  might  have  pleaded  the 

Statute,  or,  perhaps,  if  the  objection  had  been  made, 

at  the  trial,  the  Plaintiff  would  have  been  nonsuited." 

Less   reliance   is   to  be   placed   upon   the   case  of 

Ililliard  v.  Webster  (6  Man.  &  Gr.  983),  as  there,  the 

Statute  specifically  pointed  out  the  duty  of  the  Judge, 

on   the  want  of   jurisdiction   appearing   before  him. 

An   Act   for   regulating   the  proceedings  of   a   local 
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1848-50.  Court,  enacted,  "  tliat  in  case  any  personal  action,  foi' 
Spooner  the  recovery  of  any  debt,  shall  be  commenced  out  of 
JuDDow.  ^^®  jurisdiction,  and  it  shall  appear  to  the  Judge  of 
the  Court  where  such  action  shall  bo  tried,  that  the 
debt  to  be  recovered  in  such  action  does  not  amount 
to  4O5.,  and  the  Defendant  shall  prove  that,  at  the  time 
of  commencing  such  action,  he  was  resident  Avithin 
the  jurisdiction,  then,  unless  the  Judge  shall  certify 
that  there  was  reasonable  ground  for  bringing  the 
action  for  more  than  405.,  such  Plaintiff  shall  not 
recover,  but  be  non-suited  in  such  action."  Assumpsit 
being  brought  in  a  superior  Court,  and  non-assumpsit 
only  pleaded,  it  appearing  that  the  debt  to  be  recovered 
was  under  40^.,  and  that  the  Defendant  was  resident 
within  the  jmisdiction  of  the  local  Court,  a  non-suit 
was  entered,  which  the  Court  of  Common  Pleas  re- 
fused to  distiu'b.  The  Plaintiff's  Counsel  then  strenu- 
ously contended  that,  under  the  "  New  rules,"  a  special 
plea  was  necessary,  to  let  in  the  defence  ;  but  Maule, 
Justice,  said,  that  upon  such  a  matter  the  new  rules 
made  no  difference. 

We  are,  therefore,  of  opinion,  that  if  the  Supreme 
Court  of  Bombay  had  not  jiu-isdiction  over  this  cause 
of  action,  the  Judge  ought  either  to  have  directed  a 
nonsuit,  or  a  verdict  to  be  entered  for  the  Defendants. 
Upon  the  second  question  we  have  net  been  able  to 
entertain  any  doubt.  Whether  the  Plaintiff  might 
have  redress  before  any  other  tribunal,  can  only  be 
material  in  a  doubtful  construction  of  the  Statutes  and 
Charters  establishing  the  Court  in  which  the  action 
was  brought.  If,  by  these  Statutes  and  Charters,  its 
jurisdiction  in  this  action  is  clearly  taken  away,  our 
decision  could  not  be  influenced  by  the  consideration, 
that  the  Plaintiff  is  left  without  remedy. 


JUDDOW. 
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Wo  are  of  opinion,  that  the  "  quit-rent"  being  part  1848-50. 
of  the  revenue  of  the  East  India  Company,  the  cause  spooner 
of  action  is  a  matter  concerning  the  revenue  under  the 
management  of  the  Governor  and  Council  of  Bomhay^ 
and  concerning  an  act  done  according  to  the  Regula- 
tions of  the  Governor  and  Council  of  Bombay.  The 
"  quit-rent"  goes  into  the  treasury  of  the  East  India 
Company,  and  the  Defendants  hond  fide  professed  to 
act  under  Regulation  XIX.  of  the  Regulations  made  by 
the  Governor  and  Council  of  Bomhay^  giving  power  to 
the  Collector  to  distrain  for  all  arrears  of  rent  due  to 
the  Company.  For  this  purpose  no  distinction  can 
be  taken  between  this  "  quit-rent"  and  the  rent  due 
from  the  Rajah  or  Zemindar.,  in  respect  of  the  land 
which  they  occupy  and  cultivate. 

The  point,  therefore,  is,  whether  the  exception  of 
jurisdiction  only  arises  where  the  Defendants  have 
acted  strictly,  according  to  the  usage  and  practice  of 
the  country,  and  the  Regulations  of  the  Governor  and 
Council.  But  upon  this  supposition  the  proviso  is 
Avholly  nugatory  :  for  if  the  Supreme  Court  is  to  in- 
quire whether  the  Defendants  in  this  matter  concern- 
ing the  public  revenue  were  right  in  the  demand  made, 
and  to  decide  in  their  favour  only  if  they  acted  in 
entire  conformity  to  the  Regulations  of  the  Governor 
and  Council  of  Bombay ,  they  would  equally  be  entitled 
to  succeed,  if  the  Statutes  and  the  Charters  contained, 
no  exception  or  proviso  for  their  protection.  Our 
books  actually  swarm  with  decisions  putting  a  contrary 
construction  upon  such  enactments,  and  there  can  be 
no  rule  more  firmly  established,  than  that  if  parties 
bond  fide  and  not  absurdly  believe  that  they  are  acting 
in  pursuance  of  Statutes,  and  according  to  law,  they 
are  entitled  to  the  special  protection  which  the  Legis- 
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1848-50.      latiire  intended  for  them,  although  they  have  done  an 
SrooxER     illegal  act.     In  this  case  it  may  well  be  that  the  war- 
JuDDow.     ^'^^^  against  the  goods  of  Tookaydass  did  not  authorize 
the  taking  the  goods  of  Hurgovundass^   or  even  that 
Hurgovundass  might  not  be  liable  for  the  arrears  of 
"  quit-rent"  which  accrued  before  he  became  owner  of 
the  house.  Still  the  Collector  was  evidently  of  opinion, 
that  a  distress  might  be  made  for  the  whole  of  the 
arrears  due,  and  that  it  was  sufficient  to  introduce 
into  the  warrant  the  name  of    Tookaydass^  in  whose 
name   the   house    continued  to    be    registered.     The 
other  Defendant  never  could  have  doubted  the  suffi- 
ciency of  the  warrant.     If  Indian  c&venue-officers  have 
fallen  into  a  mistake,  or  mthout  bad  faith  have  been 
guilty  of  an  excess  in  executing  the  duties  of  their 
office,  the  object  of  the  Legislature  has  been,  that 
they  should  not  be  liable  to  be  sued  in  a  civil  action 
before  the  Supreme  Courts.     Liability  to  be  prose- 
cuted criminally,  stands  upon  a  totally  different  foun- 
dation. 

We  must  view  the  question  of  the  jurisdiction  of 
the  Supreme  Courts  of  India  in  cases  of  revenue,  upon 
the  supposition  that  there  are  peculiar  Courts  in  which 
these  questions  are  to  be  discussed  and  decided.  In 
England^  if  such  an  action  were  brought  in  any  other 
Court  than  the  Court  of  Exchequer,  it  would  be  a  mere 
matter  of  course  to  remove  it  into  that  Coui-t,  and  to 
prevent  any  other  Court  taking  cognizance  of  it. 
Thus  in  the  7th  year  of  James  the  First,  process  issued 
out  of  the  Exchequer  to  levy  an  amercement  of  £10 ; 
the  bailiff  levied  the  amercement.  J.  S.,  the  person  on 
whom  it  was  levied,  brought  trespass,  and  it  was  said 
by  the  Barons,  and  ordered,  that  if  J.  S.will  bring  an 
action  for  distraining  of  this  amercement,  be  it  law- 
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fully  imposed  or  not,  yet  J.  S.  shall  be  restrained  to      1848-50. 
sue  in  any  other  Court  but  in  this,  and  here  he  shall      SpooNai 
sue  in  the  office  of  Pleas,  for  the  bailiff  levied  it  as  an     j^nJ^^ 
officer  of  this  Court.     Lane's  Exchequer  Reps.   55. 
The  same  doctrine  is  to  be  found  in   Cawthorne  v. 
Cafnpbell(l  Anst.  205),  and  I  can  testify,  that  I  myself, 
while  I  had  the  honour  of  being  Attorney-General  to 
the  CroAvn,   in  several  instances  stopped  actions  com- 
menced in  the  Courts  of  King's  Bench  and  Common 
Pleas  by  an  application  to  the   Court  of  Exchequer, 
upon  an  allegation,  that  the  King's  revenue  came  in 
question  in  the  subject  to  be  discussed ;   without  at- 
tempting to  show  that  the  parties  impleaded  had  acted 
lawful,  and  had  a  good  defence. 

We  are,  therefore,  bound  to  differ  from  the  Judge 
below,  who  says,  "  that  the  jiuisdiction  of  his  Court 
has  not  been  taken  away,  when  the  act  complained  of 
is  not  warranted  by  the  country,  or  by  the  Company's 
Ptegulations."  If  it  concerned  the  revenue,  or  was  a 
matter  concerning  an  act  bond  fide  believed  to  be 
done  according  to  the  Eegulations  of  the  Governor 
and  Council  of  Bombay^  his  jurisdiction  was  gone, 
although  pj'ima  facie  it  appeared  to  be  a  trespass 
over  which  his  jurisdiction  might  be  properly  ex- 
ercised. 

We  hope  that  if  the  Plaintiff  was  injured,  he 
might  have  had  redress  by  a  different  proceeding ;  but 
at  any  rate,  we  are  of  opinion,  that  he  was  not 
entitled  to  redress  by  suing  in  the  Supreme  Court  at  •  '^ 

Bombay  J  and  we  shall  humbly  advise  Her  Majesty, 
that  the  judgment  appealed  against  should  be  re- 
versed. 

The  effect  of  thcii'  Lordships'  decision  will  be,  to  make 
the  rule  nisi  of  the  14th  of  June^  1847,  absolute. 
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MUTTYLOLL  SeAL 


Appellant^ 


AND 


Egbert   O'Dowda 


Respondent.*' 


On  'Appeal  from,   tlie  Bupreme   Court  of  Judicature^ 
Fort   William  in  Bengal. 


at 


X  HIS  was  an  action  of  trover  brought  hj  the  Ap- 
pellant against  the  Eespondent,  the  assignee  of  the 
estate  and  effects  of  the  firm  of  Messrs.  Tulloh  k  Co. 
of  Calcutta.  The  circumstances  which  led  to  this  ac- 
tion, were  as  follows  : — 

In  the  year  1846,  the  firm  of  Tulloh  &  Co.  carried 
on  business,  in  Calcutta^  as  merchants  and  brokers. 
The  firm  had,  for  some  time,  had  extensive  dealings 
in  trade  with  the  Appellant,  and,  on  the  30th  of  April, 

*  Present:  Members  of  the  Judicial  Committee, — Lord  Langdale, 
Lord  Campbell,  the  Eight  Hon.  Dr.  Lushington,  and  the  Eight 
Hon.  T.  Pemberton  Leigh. 

Privy  Councillor, — Assessor, — Sir  E.  Eyan,  Knt.  ' 


2oth,  2Sth  & 

29th  Feb., 

1848. 

A  BiU  of 
Sale  and  as- 
signment of 
goods,  de- 
scribed as 
being  in  cer- 
tain ware- 
houses be- 
longing to  A., 
■was  given  by 
him  for  the 
loan  of  a 
sum  express- 
ed to  have 
been  paid  on 
the  day  of  the 
date  thereof. 
Upon  an  ac- 
tion of  trover 

brought  against  the  assignee  of  A., who  had  seized  the  goods, it  appeared, 
in  evidence,  that  a  portion  only  of  the  goods  was  in  the  warehouse  speci- 
fied at  the  date  of  the  sale,  and  that  no  part  of  the  loan  was  paid  on  that 
day,  the  same  being  discharged  by  instalments  a  few  days  afterwards: 
whereupon  the  Judges  of  the  Supreme  Court  held.  -'  at  there  had  been  no 
vabd  transfer,  and,  consequently,  no  conversion,  and  gave  an  intyrlo- 
cutoiy  judgment  and  verdict  in  accordanco  with  such  view. 

Held  by  the  Judicial  Committee,  on  appeal  fi-om  such  judgment  and 
verdict,  and  fi'om  an  order  refusing  a  new  trial,  that  the  judgment  and 
verdict  were  not  justified  by  the  evidence,  and  must  be  reversed,  and  a 
new  trial  granted. 
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1846,  was  indebted  to  him  in  a  sum  amounting  to  1848. 
£70,000,  for  which  he  held  securities.  At  that  time,  Muttyloll 
they  had  a  pressing  occasion  for  an  immediate  ad-  ^^^'^ 
Vance  of  money,  and  Mr.  Doivleans^  one  of  the  O'Dowda. 
partners,  in  the  name  of  the  firm,  applied  to  the  Ap- 
pellant for  a  loan  of  Es.  60,000,  who  was  willing  to 
entertain  the  request,  but  required  a  fresh  security 
for  the  advance.  Dowleans  proposed  that  Tiilloh  & 
Co.  should  give  him  an  assignment,  by  way  of 
mortgage,  of  a  quantity  of  wine,  ale,  and  other 
liquors  belonging  to  the.  firm.  The  Appellant  had 
a  draft  bill  of  sale,  and  assignment,  prepared,  and 
delivered  it  to  Dowleans,  informing  him,  that  if  the 
firm  would  execute  a  bill  of  sale,  and  give  him 
possession  of  their  own  stock  of  wines  and  other 
liquors,  he  would,  at  once,  advance  the  sum  of 
Rs.  15,000,  which  Avas  required  immediately,  and  the 
balance  of  the  Rs.  60,000,  as  there  was  occasion  for 
it.  At  that  time,  the  wines  and  other  liquors  in 
question,  were  in  two  different  godowns,  or  warehouses, 
one  called  the  Mission  Row,  or  Ilickeij  Bailey'' s  go- 
dotviij  which  contained  exclusively  their  own  wines  and 
liquors,  and  the  other  called  the  Bengal  Club  godoivn, 
in  which  the  goods  belonging  to  the  firm  were  mixed 
up 


with  consignments   from  their 


constituents,  en- 
trusted to  them  for  sale.  The  value  of  the  wines  and 
other  liquors,  which  were  their  own  property,  was 
between  sixty  and  seventy  thousand  rupees.  Dowleans 
agreed  to  the  terms  required  by  the  Appellant,  and, 
on  the  next  day,  the  1st  of  May,  the  following  bill 
of  sale  and  assignment  (copied  fi'om  the  draft  pre- 
pared by  the  Appellant)  and  memorandimi  was  writ- 
ten out  by  Mr.  Buckland,  another   of   the  partners, 
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1848.        and  signed  by  him,  in  the  name  of  the  firm  of  Tulloh 

MUTTYLOLL     &   Co.   '. 

Seal  u  ^g  ^q  acknowledge  to  have  this  day  borrowed 

O'BowDA.  and  received,  from  Bahoo  Muttyloll  Seal,  the  sum  of 
Company's  rupees  GO, 000 ;  and,  in  consideration  of 
the  same,  we  do  hereby  bargain,  and  sell,  and  assign, 
to  the  said  Bahoo  Muttyloll  Seal,  all  and  every  the 
goods,  merchandizes,  chattels,  and  effects,  now  lying 
and  being  in  certain  godoions  and  premises  of  and  be- 
longing to  us,  in  Mission  Row,  Calcutta,  known  under 
the  name  of  Hickey  Bailey  and  Company's  godowns,  to 
hold  and  receive,  as  and  for  his  own  goods,  chattels 
and  effects :  and  we  do  hereby  warrant  the  same  to  the 
said  Muttyloll  Seal,  against  us,  and  each  of  us,  our 
executors  and  administrators,  for  ever.  Dated  the  30th 
of  April,  1846,  Ttdloh  &  Co. 

"Be  it  known  that,  on  this  day,  possession  of  the 
said  several  goods  and  merchandizes,  chattels  and 
effects,  was  given  to  the  said  Muttyloll  Seal,  Esquire, 
by  delivering  to  him  the  keys  of  the  several  godoions, 
in  which  the  said  goods  are  stored. 

"Witness,  "  Calcutta,  1st  May,  1846. 

"  John  Hughes.  "  Tulloh  &  Co." 

"  Peter  Palmer^ 

Neither  Hughes  nor  Palmer,  whose  names  appeared 
as  attesting  witnesses  to  this  statement,  and  who  were 
at  that  time  clerks  in  the  employ  of  Tulloh  &  Co., 
actually  saw  it  executed  by  BucMand  ;  but  being  well 
acquainted  with  his  handwriting,  they  added  their  sig- 
natures afterwards  on  the  same  day,  at  the  request  of 
Doideans. 

Immediately  after  the  bill  of  sale  was  made  out  and 
signed,    the   Appellant   advai#ed    to   Tulloh    &  Co., 
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Es.  15,000.     Within  two  or  three  days  afterwards,  he      ^^^ 
advauccd  to  them  two  other  sums,  one  of  Es.  10,000,    Muttyloll 
and  the  other  of  Es.  4,300  ;  and  on  the  9th  of  ^lay^  v. 

he  accepted  a  bill  of  exchange  for  Es.  31,611.  1.  6.,  O'Do^a. 
drawn  upon  him  by  Tulloh  &  Co.,  and  payable  three 
days  after  date,  and  other  large  sums  were  also  paid 
by  him  on  their  account.  These  monies  were  advanced 
upon  security  of  the  goods  agreed  to  be  assigned  to  the 
Appellant. 

Immediately  after  the  Bill  of  Sale  was  signed  by 
Tulloh  &  Co.,  Doivlea.ns  gave  directions  to  one  of  the 
clerks  to  make  out  a  correct  list  of  all  the^goods  in. 
question,  and  transfer  them  to  the  custody  of  the 
sircar^  or  clerk  of  the  Appellant.  He  then,  accom- 
panied by  Palmer  and  another  of  the  clerks  of  Tulloh 
&  Co.,  took  with  him  Gangooly^  the  managing  clerk 
of  the  Appellant,  and  went  to  the  Mission  Row  go- 
down,  and  told  their  warehouseman,  Rajoo  Dutt,  to 
give  possession  of  it  to  Gangooly,  and  also  to  make 
over  to  him  all  the  wines  and  liquors  stored  in  it, 
and  also  those  belonging  to  Tulloh  &  Co.,  which  were 
in  the  Bengal  Club  godoivns,  but  not  those  which 
^^'ere  the  property  of  their  constituents.  Gangoohj 
then  took  possession  of  the  warehouses,  and  sent 
for  two  locks,  one  of  which  he  caused  to  be  placed 
on  the  door  of  the  Mission  Rotv  godown,  and  the  other 
on  that  of  the  Bengal  Club  godoion.  Some  of  the 
goods  in  the  latter  godoion  were  removed  the  same  day  ; 
but  as  the  quantity  was  large,  and  the  goods  belonging 
to  Tulloh  &  Co.,  as  their  own  property,  could  not  be 
immediately  separated  from  their  consignments,  it 
took  five  days  to  remove  them  all.  Until  this  was 
completed,  Pkujoo  Dull  kept  padlocks  of  his  own  upon 
the  doors  of  the  Mission  Row  and  the  Bengal  Club  go- 
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1848.        doic?is,  and  Gangooly  stationed  every  evening  a  wateli- 

MuTTYLOLL  man  at  each  door.     On  the  fifth  day  the  Mission  Row 

^«^^        gocloivn  was  quite  full,  and  a  list  was  made  out  by 

G'jjowD4.    Bamdhone  BosCj  one  of  the  clerks  of  the  Appellant,  of 

all  the  goods  in  that  godoivn^  as  well  as  of  those  that 

still  remained  in  the  Bengal  Club  godoim  belonging  to 

Tulloh  &   Co.     The  other  goods^  in  the  Bengal  Club 

godown^  which  consisted  of  consignments,  had  in  the 

meantime  been  removed,  and  none  remained  there  but 

those   which   belonged  >  exclusively  to   Tulloh  &  Co. 

Gangooly  then  informed  Dowleans   that  the  Mission 

Row  godoivn  was  full,  and  the  keys  of  the  two  padlocks, 

which  Rajoo  Dutt  had  kept  up  to  that  time,  were 

delivered  uj)  to  him. 

During  this  interval,  Tulloh  &  Co.  sometimes  sent 
for  different  quantities  of  the  wines  and  liquors  which 
were  in  the  possession  of  the  Appellant,  but,  with  one 
or  two  exceptions,  paid  in  cash  for  whatever  they 
received  out  of  the  godoivns  before  mentioned,  and  a 
list  of  these  deliveries,  and  the  amounts  paid  upon 
each,  was  kept  by  Gangooly. 

On  the  19th  of  May^  the  firm  of  Tulloh  &  Co.  was, 
under  the  provisions  of  the  Act,  9  Geo.  IV.,  chap.  73, 
entitled,  "  An  Act  to  provide  for  the  relief  of  Insol- 
vent Debtors  in  the  East  Indies^''''  adjudged  by  the 
Insolvent  Debtors'  Court  at  Calcutta  to  have  com- 
mitted an  act  of  insolvency  ;  and  on  the  following  day 
the  Eespondent  was  duly  appointed  assignee  of  their 
estate  and  effects. 

On  the  26th  of  May,  the  Eespondent  turned  the 
servants  of  the  Appellant  out  of  possession  of  the 
Mission  Roio  and  Bengal  Club  godowns,  and  took  away 
from  them  the  keys  of  the  doors,  and  seized  the  goods 
contained  in  them,  which  he  refused  to  deliver  up. 
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The  Appellant,  on  the  9tli  of  June^  184G,  brought 
an  action  of  trover,  in  the  Supreme  Court  of  Calcutta^ 
against  the  Eespondent,  and  laid  the  damages  at 
Es.  100,000.  The  Eespondent  pleaded  two  pleas  to 
the  declaration :  First,  not  guilty ;  and,  Secondly, 
denial  of  Plaintifi's  possession. 

The  cause  was  tried  before  Mr.   Justice  Grant  and 
Mr.  Justice  Seton,  on  the  loth  of  Jidi/  and  two  follow- 
ing days,  when  the  above  facts  were  established,  by 
evidence,   on  the  part  of   the  Plaintiff.     The  Court 
gave  interlocutory  judgment  in  the  nature  of  a  ver- 
dict for  the  Defendant,  on  both  the  issues  raised  by 
the  pleadings.     The  following  reasons  were  delivered 
by  Mr.   Justice   Grant: — "We  are  of  opinion,  that 
there   must   be   a   verdict  for   the   Defendant.     The 
assignment  which  is  put  in  by  the  Plaintiff,  bears  date 
the  oOth  of  April ;  and  dates,  in  a  matter  of  this  sort, 
are  things  of  great  importance.     It  states,  the  borrow- 
ing and  receipt  of  Es.  60,000,  on  that  date,  when  it 
appears,  from  the  evidence   offered  by  the  Plaintiff, 
that   no   money   was,    upon   that   day,    borrowed   or 
received ;  and  it  states,  that  goods  in  the  godotvn  in 
Mission   Rotv,    called   Ilickey   Bailejfs  godown^    were 
delivered  to  the  Plaintiff,  when,  in  fact,  it  appears, 
that  few  of  the  goods  in  question  were,  at  that  time, 
in  that  godown,  and  no  goods  were  then  delivered  to 
the  Plaintiff.     To  this  document  is  appended  a  memo- 
randum, bearing   date   the    1st  of    May,    signed   by 
Tulloh  &,  Co.,  to  which  is  annexed  a  false  attestation, 
the  witnesses  who  attest  not  being,  either   of  them, 
present  when  the  signature  was  affixed.     We  think, 
therefore,  that  the  foundation  of  the  Plaintiff's  claim 
fails  him,  for  the  document  put  in  to  prove  this  trans- 
action, states  one  entirely   diftercnt  from  the  truns- 


1848. 
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1848.        action  which    he  has  proved.     The  document  being 
MuTYLOLL    disproved  by  the  evidence  ;  upon  the  question  of  bw 
Seal       ^^  gjyg  jjq  opinion,  because  it  is  unnecessary ;  but,  if  it 
O'DowDA.    were  necessary,  I  should  have  little  difficulty  in  giving 
my  opinion,  that  there  was  no  valid  transfer  of  pos- 
session,  according   to   the   old   case   in   Lord    Coke's 
Eeports  («),  and  every  case  upon  the  subject  since ; 
all  which  show,  that  the  transfer  of  possession  must 
be  open  and  notorious,  to  prevail  against  the  right  of 
the  assignee  of  the  Insolvent  Court." 

The  Appellant  afterwards  applied  for  a  rule  nisi,  for 
■  a  new  trial,  on  two  grounds  : — First,  that  ,the  verdict 
was  against  evidence  ;  and.  Secondly,  that  there  was  a 
misdirection  in  point  of  law.  The  Court  refused  the 
rule,  as  it  "  considered  that  the  verdict  was  not  against 
evidence,  and  that  there  was  no  misdirection  ;  that  the 
case  was  decided  on  the  matters  of  fact  solely ;  viz., 
that  the  evidence  given  by  the  Plaintiff  did  not  sup- 
port the  written  document  set  up  by  him  as  the  foun- 
dation of  his  case,  but  was  in  contradiction  to  it." 

The  Appellant  appealed  from  the  interlocutory 
judgment  of  the  Court,  in  the  nature  of  a  verdict, 
and  also  from  the  Order,  refusing  a  new  trial,  to  Her 
Majesty  in  Council. 

Mr.  Wigram,  Q.C>,  Mr.   Leith,  and  Mr.  Forsyth, 
for  the  Appellant. 

This  judgment  cannot  stand.  The  reasoning  of  the 
Court,  both  on  delivering  interlocutory  judgment,  and 
in  refusing  a  new  trial,  is  inapplicable  to  the  case.  It 
was  founded  on  an  erroneous  view  of  the  law.  This 
is  not  an  action  brought    on    an    executory   contract 

{a)  Tw^Tie's  Case,  3  Eep.  p.  80. 
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contained  in  a  written  instrument.  The  only  question  18-is. 
was,  A^'liethcr  there  was  a  valid  transfer  of  the  goods  Mutyloll 
to  the  Appellant.  The  evidence  was  consistent  with  ''^;^^ 
the  Bill  of  Sale,  but  the  Court,  in  its  judgment,  does  O'Dowda. 
not  profess  to  consider  the  difference  between  the  Bill 
of  Sale  and  the  facts  proved  in  evidence,  as  a  badge 
of  fraud,  in  which  view  alone  it  could  have  any  bear- 
ing upon  the  question  at  issue  in  the  cause ;  but  it 
treats  the  difference  between  the  Bill  of  Sale  and  the 
facts  proved  in  evidence,  as  if  it  v»'ere  a  variance  in 
itself  fatal  to  the  Plaintiff's  case.  We  submit,  how- 
ever, that  unless  there  had  been  some  question  of 
fraud,  this  difference  was  wholly  immaterial.  It  made 
no  difference  as  to  the  legal  effect  of  the  assignment, 
whether  the  whole  of  the  money  was  advanced  at  one 
time  or  by  instalments,  or  whether  all  or  part  only 
of  the  goods,  in  question,  were,  at  that  time,  delivered 
to  the  Appellant.  The  only  question  for  the  Court 
to  consider,  was,  whether  the  goods  were  really 
pledged,  for  a  bond  fide  advance,  and  this  fact  is  es- 
tablished by  the  evidence.  The  Court  declined  to  give 
an  opinion  that  the  transfer  was  invalid,  on  the 
ground  of  not  being  open  and  notorious,  altliough  the 
Judge  sa3's,  that  if  it  were  necessary  he  would  have 
little  difficulty  in  deciding  against  its  validity  on  that 
account.  Upon  this  point,  also,  we  submit  that 
the  Court  is  mistaken,  for  all  the  circumstances  at- 
tending the  assignment  negatived  fraud,  and  gave 
sufficient  notice  of  the  transfer  of  the  goods.  The 
delivery  took  place  openly,  and  it  was  notorious  to  all. 
Even  if  Tulloh  &  Co.  had  retained  possession,  it  wouhl 
have  made  no  diiferencc,  as  there  was  no  fraud,  and 
the  Plaintiff's  title  was  not  impeachable  under  the 
Indian  Insolvent  Act,  upon  their  reputed  ownership. 
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1848.  It  is  not  even  suggested  by  the  Court,  that  the  as- 
MuTYLOLL  sigiimcnt  was  voluntary  on  the  part  of  Tiilloh  &  Co., 
^^^  so  as  to  be  defeated  by  force  of  the  28  th  section  of 
O'DowDA.  the  Indian  Insolvent  Act,  9  Geo.  lY.,  c.  To.  The 
evidence  established,  that  the  legal  property  and  right 
of  possession  in  the  goods  were,  at  the  time  of  the 
seizure  by  the  Respondent,  vested  in  the  Appellant ; 
that  being  so,  the  Eespondent  was  guilty  of  a  conversion. 
The  verdict  was  entered,  and  judgment  signed  by  the 
Respondent  on  both  the  issues  raised  by  the  pleadings, 
whereas  the  evidence  established  the  fact  of  a  con- 
version, and,  therefore,  even  if  the  Respondent  had  been 
entitled  to  a  verdict  on  the  second  issue,  still  the  ver- 
dict on  the  issue  of  ^'not  guilty"  ought  to  have  been 
entered  for  the  Appellant.  A  new  trial  ought  to  have 
been  granted  to  the  Appellant,  as  the  verdict  was 
against  evidence,  and  there  was  a  misdirection  in  point 
of  law.  They  referred  to  the  following  authorities  : 
Ladu  Armdell  v.  Phipps  (a).  Martindalc  v.  Booth  (h). 
Manton  v.  Moore  (c).  Smith  v.  Topping  (d).  Twijueh 
Case  (c).  Parke  v.  Mcars  (/).  Gretlier  v.  Ncalc  [g). 
Cadogan  v.  Kennet  (h).     Fitzgerald  v.  Utsce  (/). 

Mr.  Parker,   Q.  C,   and  Mr.  Greeiiwoody  for  the 
Respondent. 

We  submit,  that  the  conversion  Avas  not  made  out, 
and  that,  upon  the  evidence,  the  goods  mentioned  in 
the  declaration  were  not  sufficiently  connected  Avith 
the  places,  times,   and  goods  spoken  of  by  the  wit- 

(a)  10  Yes.  139.  {b)  3  Bar.  &  Ad.  408. 

((■)  7  Term.  67.  [d)  5  Bar.  &  A.L  674. 

(^0  3  Co.  Eep.  80.  (/)  2  Bos.  &  PiiU.  217. 

(<7)  Peake's  N.  P.  Cases,  146.       (A)  Cowp.  435. 
(*■)  2  Camp.  635. 
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nesses.     Upon  the  evidence  adduced,  the  Court  could       i^;*^- 
come  to  no  other  conclusion,  than  that  the  Plaintiff    Muiyloli 
failed  to  prove  any  assignment  to  himself  of  the  goods  ^^ 

taken  by  the  Defendant ;  and  viewing  the  finding  of  O'Dovfo^. 
the  Court  as  a  verdict  of  a  jury,  it  ought  not  to  he 
disturbed.  It  is  clear,  that  under  the  circumstances 
proved,  even  if  the  Plaintiff  had  succeeded  in  proving 
an  assignment  to  himself,  such  assignment  would  have 
been  void  as  against  the  creditors  of  lilessrs,  Tidloh  & 
Co.,  and  especially  as  against  the  Defendant,  as  as- 
signee of  the  insolvents,  under  the  statute,  9  Geo.  IV., 
c.  73.  They  cited  Battcrshee  v.  Farrington  {a).  Belcher 
V.  Prittle  {h). 

The  Eight  Hon.  Dr.  Lushington  : 

Their  Lordships  are  unanimously  of  opinion,  that 
the  Appellant  is  entitled  to  a  new  trial,  as  they  con- 
sider that  the  Court  below  has  not  weighed  all  the 
circumstances  in  evidence,  with  sufficient  accuracy  to 
justify  the  verdict  it  has  given.  Their  Lordships  do 
not  think  it  right,  or  fit,  to  enter  into  the  particular 
reasons  the  learned  Judges  below  have  given,  but  con- 
sider that  there  should  be  a  new  trial.  The  opinion  of 
their  Lordships  is,  therefore,  that  the  judgment  of  the 
Court  below  be  reversed,  and  that  the  rule  for  a  new 
trial  be  made  absolute. 


(rt)  1  Swanst.  106 


il)  10  Biug.  408. 
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Ras  Muni  Dibiah  -         -         -         -    Appellanfj 

AND 

Than  KisiiEN  Das  -         -         -         -    Bcspondent* 

On  Appeal  from,  the  SudJer  Deimnwj  Court  at 
Calcutta. 

27tli  .Tune,       fT^ 

1848.         J_  HIS  was  a  suit  for  foreclosure,  brought  under  the 
In  tie  case  of  followiug  circumstances  : — 
a  mortgaged         Q^  ^he  27th  of   Octohcr,  1830,  Had  Bern/  KisJien, 

Zemnidary,  ... 

partly  situated  in  consicleratioii  of  the  sum  of  P.s.  37,000,  executed  a 
rate  districts  ^i^l  of  Sale  of  a  moicty  of  his  Zemindary  of  Sums/car 
—Held  that      BJiedurpoor  m  tlie  perqunna  of  ^umskar,  to  oue  Ram 

an  order,  *  .  .  . 

made  by  the  Soondur  Dus.  This  Zemindary  was  partly  situate  in 
Civil  Coui-t  of  the  district  of  Bheerhhoom  and  partly  in  Moorshedahad^ 
fOT  foreSo-'  ^"^^  included,  for  revenue  purposes,  in  the  district  of 
sure  of  tlio  Moorslicdahad.  The  deed,  after  reciting  the  possession 
mortgaged  and  title  of  Rae  Beejay  Kishen  to  the  Zemindarij,  and 
rSck;nt^'^^  the  nature  of  the  transaction,  contained  the  following 

compliance 

mth  the  pro-  *  Present :  Members  of  tl^e  Judicial  Committee, — Lord  Brougham, 

SSf-a  Eec'  ^^^^^  Langdale,  the  Eight  Hon.  Dr.  Lushington,  and  the  Right 

XYII.  of  °  Hon.  T.  Pemherton  Leigh. 

1806,  sec.  8,  Privj-  Councillor, — Assessor, — Sir  A.  Johnston. 

as  to  give  the 
Civil  Court  of 

that  district  jurisdiction  to  entertain  a  suit  relating  to  the  whole  pro- 
perty comprised  in  the  mortgage,  and  to  decree  a  foreclosure. 

The  mortgagor,  by  deed,  authorized  his  widow  to  adopt  a  son.  After 
his  death  his  widow  exercised  the  power,  and  adopted  a  boy,  a  minor, 
who  became  by  the  Hindoo  law,  the  legal  representative  of  the  deceased. 
The  order  for  foreclosiue  was  served  on  the  widow  only.  Held,  further, 
that,  as  the  widow  had  a  life  .ntcrest,  and  was  also  guardian  of  tho 
minor,  such  sen'ice  was  sutlicient. 


ON  APFEAL  FROM  THE  EAST  INDIES.  393 

declaration  on  the  part  of  Rae  Bejay  Kislien  : — ''  I        i^'is- 
have  sold  all  my  right  and  title  in  that  half  portion  of 
the  said  talook  and  its  appurtenances,   cultivated  and 
waste  lands,  entire  within  its  four  boundaries,  land  and  pran^kishen 
water,    rent   and   duties,    except  those  abolished  by 
Government,  all  the  lands  cultivated  and  waste  profits 
of  Avood,   water,   and  rushes,   forest,  fruit,   lakes  and 
marshes,   tanks,  gardens,   fruit,  and  barren  trees,  ex- 
cept endowed  lands,   and  rent  free,  and  those  con- 
tinued by  Government.     You  shall  take  possession  of 
it,   and  exclude  my  name  from  the  Government  Re- 
cords, and  have  your  name  entered  for  the   talook  in 
the  Collector's  office,   pay  the  Government  revenue, 
and  enjoy  it  in  ease  with  your  sons,   grandsons,  and 
others    in   succession ;    and   you   have   the  right   of 
granting  and  selling  the  half  portion  of  that  estate 
with  its  appurtenances,   and  I  and  my  heirs  have  no 
concern  with  it :  if  I  and  my  heirs  at  any  time  make 
a  claim  for  it,  it  is  false  and  void." 

On  the  same  day  Ram  Soondur  Das  executed  to 
Rae  Bejay  Kishen  a  deed  of  def eazance,  to  the  effect,  that 
if  the  purchase-money  and  interest  was  paid  to  him 
within  five  years  from  that  date,  the  Bill  of  Sale  was 
to  be  returned ;  otherwise,  after  the  expiration  of  that 
term,  the  property  was  to  be  absolutely  vested  in  Ram 
Soondur  Das. 

Rae  Bejay  Kishen,  the  mortgagor,  died  in  1832, 
childless,  leaving  a  widow,  Ras  3Iimi  Dibiah,  the 
Appellant.  By  a  deed,  dated  the  24th  of  February, 
1832,  made  previous  to  his  decease,  he  directed 
that  his  widow  should  possess  his  Zemindary  and 
enjoy  it  during  her  lifetime,  and  granted  his  widow 
permission  to  adopt  a  son  or  sons ;  and  directed 
that  on  her  death,  such  adopted  son  or  sons  should 
VOL.  IV.  X  1 


394  CASES   IN   THE   PRIVY   COUNCIL 

1848,        inherit  all  his  property  ;   and  directccl  her  to  pay  off 

Eas  Muni    and  discharge  his  mortgage  debts,  by  selling  or  mort- 

^T^         gaging  any  portion  of  his  Zemindary.     The  Appellant 

^'^"^Das^"^^  entered  into  possession  of  the  estate  and  Zeminclary 

of  her  deceased  hnsband,   and,  as  she  was  a  minor,  a 

guardian  and  manager  was  appointed  by  the  Court  of 

Wards,  and  the  estate  was  placed  under  their  control. 

The  mortgage  money  and  interest  was  not  repaid 
by  the  mortgagor  during  his  lifetime,  or  by  his  widow 
after  his  decease.  Before  any  proceedings  were  taken, 
the  mortgagee  died,  leaving  two  sons,  the  eldest  of 
whom,  Pran  Kishen  Das,  the  Respondent,  afterwards 
represented  his  estate. 

The  Appellant,  under  the  authority  given  her  by 
Rae  Bejay  Kishen^  adopted  a  boy,  as  son  to  her  de- 
ceased husband. 

As  the  term  stipulated  in  the  deed  of  defeazance 
had  expired,  the  Eespondent,  on  the  30th  of  October^, 
1835,  pursuant  to  Reg.  XVII.  of  1806,  presented 
a  petition  to  the  Civil  Court  of  Moorshedahadj 
where  the  property  in  dispute  was  partly  situate, 
for  an  order  of  foreclosure  to  be  issued  against 
the  Appellant  and  Ooday  Churn,  the  guardian  and 
manager,  then  in  possession  of  the  estate.  By  an 
order  of  the  same  date,  it  was  ordered,  that  "  the  Appel- 
lant and  her  guardian  and  manager  should  pay  the 
said  sum  (Rs.  37,000)  with  interest,  within  one  year  in 
full,  and  at  once,  otherwise  they  were  to  have  no 
right  whatever  to  the  mortgaged  property,  after  the 
expiration  of  the  term  contained  in  this  order."  This 
order  was  served  on  the  Appellant  and  Ooday  Churn, 
but  not  on  the  adopted  son. 

The  principal  and  interest  not  having  been  paid 
within  the   year  fixed  by  the  order  of  foreclosure, 
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the  Respondent  filed  his  plaint  on  the  2ud   of  Fe-      ,^^^ 
IruariL  1837,  in  the  Zillah  Court  of  Moorsliedahad,     RasMuni 
against  the  Appellant,   as  the  widow  of  Uae  Bejay        ^^l'^ 
KisJien^   and  adoptive  mother  and   guardian   of  Itae  pran^kishen 
Kishen  CJmnd^  and  Gopcd  Kanth  Bhiittachaij ^  who  had 
been  appointed  manager  in  the  place  of  Ooday  Churn ; 
and  as  the  estate  still  continued  under  the  Court  of 
Wards,  the  Plaintiff  made  the  Collector  of  Moorshe- 
dahad,  a  Defendant  thereto  ;  to  obtain  possession  of 
the  moiety  of  Sumskar  Bhedurpoor,  with  all  its  appur- 
tenances and  rights  and  profits  collected  from  it. 

The  Collector  of  Moorshedahad,  by  his  answer,  took 
two  objections  to  the  jurisdiction  of  the  Court  to  " 
entertain  the  suit  :  First,  that  the  order  to  foreclose, 
obtained  by  the  Plaintiff  from  the  Civil  Court  of  Moor- 
shedahad^  was  contrary  to  the  provisions  of  Eeg.  XYII., 
sec.  8,  of  1806,  the  property  in  dispute  being,  as  he 
alleged,  situate  in  the  district  of  Beet^hhoom,  from  which 
Court  the  Plaintiff  ought  to  have  obtained  the  order 
to  foreclose  ;  and.  Secondly,  he  contended  that  the 
Civil  Court  of  Beerhhoom  alone,  had  jurisdiction  to 
entertain  the  suit. 

Gopal  Kanth  Bhuttacharj^  by  his  answer,  also  in- 
sisted, that  the  order  to  foreclose  should  have  issued 
from  the  Civil  Court  of  Beerhhoom  ;  and  further  objected 
to  the  validity  of  the  order,  as  it  had  not  been  served 
on  the  minor  adopted  son,  and  referred  to  the  case 
of  3Iahomud  Rae  v.  Raja  Kishen  Chunder^  No.  134  of 
1836,  in  support  of  this  objection.  And  he  further 
denied  the  justness  of  the  demand,  contending  that 
the  Plaintiff'' s  father  had  not  advanced  to  Rae  Bejay 
Kishen,  Rs.  37,000,  but  had  only  paid  him  Pts.  25,900, 
and  that  he  took  the  remaicfiug  Rs.  11,100,  as  dis- 
count, contrary  to  the  Regulations. 
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1848.  The  Plaintiff  replied  to  tlie  answer  of  the  Collector, 

EasMuni  insisting,  that  the  order  to  foreclose  was  properly 
^^  obtained  fi'om,  and  the  suit  properly  brought  in,  the 

^"''das'"''"  ^^oorshedahad  Court,  according  to'  Eeg.  XVII.  of 
1806,  the  property  in  dispute  being  situate  in  that 
district,  as  well  as  Beerhhoom  ;  and  he  relied  on  an 
order  which  he  had  obtained,  upon  Petition,  from  the 
Sudder  Court  for  a  trial  of  the  cause  in  the  Moorshe- 
dahad  Court.  On  the  1st  of  March,  1838,  he  replied 
to  the  answer  of  Gojjal  Kanth  Bhuttacharj,  insisting, 
for  the  reasons  stated  in  his  reply  to  the  Collector, 
that  the  proceedings  were  regular,  and  submitted,  that 
the  infant  was  no  party  to,  and  did  not  require  to  be 
served  with,  the  order  to  foreclose,  inasmuch  as  the 
estate  was  under  the  control  of  the  Court  of  Wards ; 
and  denied  the  allegation  respecting  the  payment  of 
Ks.  25,900,  instead  of  Es.  37,000,  as  alleged  in  the 
answer. 

The  suit  was  referred  for  trial  to  the  Com*t  of  the 
Principal  Sudder  ximin  of  the  Civil  Court  of  Moor- 
shedahad. 

The  case  of  the  Eespondent  was  proved  by  the  in- 
strument of  sale,  and  the  production  of  three  of  the 
attesting  witnesses,  who  proved  the  execution  by  Rae 
Bejay  Kishen,  and  the  payment  of  the  money  by  Ram 
Soondur  Das,  and  the  execution  and  delivery  by  the 
latter  of  the  agreement  of  defeazance.  The  Defen- 
dants examined  no  witnesses,  but  during  the  hearing 
an  application  was  made  for  witnesses  to  be  summoned, 
which  the  Court  refused. 

The  Principal  Sudder  Amin  made  his  decree  on  the 
29th  of  August,  18o8,  the  material  part  of  which  was 
in  these  terms  : — "  The  answer  of  Ras  Muni  Dihiah 
is  nothing  but  mere  surplusage,  for  although  the  Ze- 
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m'tYidarij  claimed  is  both  iu  this  and  the  Decrhhoom  dis-  i^^^- 
trict,  the  order  for  a  foreclosure  was  issued  iu  this  dis-  Ras  Muxi 
trict,  aud  upon  the  petition  of  the  Plaintiff,  an  order  ^ 
was  passed  by  the  Sudder  Dcwanny  Court  at  Calcutta^  pran^kishen 
on  the  9th  of  Decemher^  1837,  to  try  his  case  in  this 
district ;  and  it  is  not  required  by  the  Eegulations  that 
when  mortgaged  property  is  in  two  or  thi'ee  districts 
the  foreclosure  should  be  made  in  all  the  districts. 
By  the  order  of  the  Sudder  Court,  therefore,  there  is 
no  further  need  of  inquiring  into  this  point.  The  plea 
that  the  foreclosure  was  not  made  iu  the  name  of  Rue 
J^ishen  Chund^  the  adopted  son  of  Ras  Muni  Dihiah^  and 
tliat  the  suit  of  Plaintiif  cannot,  therefore,  be  admitted, 
for  which  he  has  filed  a  copy  of  a  decision  of  the  Court 
of  Appeal  as  a  precedent,  but  it  does  not  support  the 
plea,  for  that  case  is  not  similar  to  this,  especially  as  Rae 
Bejaij  Kishen,  the  vendor,  gave  a  written  permission  to 
Eas  Muni  Dihiah  to  adopt  a  son,  and  to  pay  his  debts 
by  the  sale  of  his  property,  which  she  has  the  power  of 
doing  ;  and  she  has  not  endeavoured  to  pay  his  debts, 
but  adopted  a  son,  which  cannot  impugn  the  sale  made 
by  her  husband,  and  establish  the  right  of  the  son  to 
the  property  sold.  It  is  evident  that  the  order  for  a 
foreclosure  was  issued  to  Ras  Muni  Dihiah  and  her 
guardian,  and  notice  was  given  to  the  Collector,  and 
the  Defendants  made  no  objection  to  it ;  and  by  the 
wi'itten  permission,  Eas  Muni  Dihiah  has  the  enjoy- 
ment of  her  husband's  estate  until  the  minor  comes 
of  age,  especially  as  her  name  is  entered  in  the  Go- 
vernment and  district  records,  and  her  husband's  Ze- 
mindary  has  come  under  the  Court  of  Wards.  More- 
over, the  plaint  states,  that  the  adoption  of  Rae  K  is  hen 
Chund  was  not  known  when  the  foreclosui'e  was  made. 
The  order   of   foreclosure    not   being   served   in   his 
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1848.  name,  therefore,  cannot  be  an  objection  to  this  suit. 
Eas  Muni  The  jDlea  that  Es.  11,100  were  not  paid  of  the  pnr- 
^^^^^  chase-money  in  the  Bill  of  Sale,  and  deducted  as  dis- 
"^^^Das^"^^  count  or  excess  of  interest,  is  not  worthy  of  credit,  and 
no  proof  has  been  adduced  of  it.  If  it  were  true,  the 
vendor  in  his  lifetime,  or  Ras  Muni  Dihlah  when  the 
foreclosure  was  made,  would  have  regularly  informed  the 
Judge  of  it,  which  was  not  done.  It  is  proved  that  Ras 
Muni  Dihiah  presented  a  petition  to  the  Collector,  de- 
claring that  the  lands,  of  the  value  of  37,000  rupees, 
now  claimed,  were  mortgaged  to  the  Plaintiff's  father. 
For  all  these  reasons  the  objections  of  the  Defendant 
are  inadmissible.  By  sec.  8,  Eeg.  XVII.  of  1806,  and 
the  Circular  Order  of  the  13th  of  July^  1813,  the 
Plaintiff  has  a  right  to  the  property  mortgaged."  It 
was,  therefore,  ordered  that  the  Plaintiff  be  put  in  pos- 
session of  half  of  Sumskar  Bliedtirpoo);  &c.,  with 
mesne  profits  from  the  date  of  the  completion  of  the 
foreclosure  until  the  date  of  obtaining  possession ; 
with  costs. 

From  this  decree  the  Appellant  appealed  to  the 
Sudder  Deivamiy  Adawlut  at  Calcutta.  The  appeal 
came  before  Mr.  Charles  Tueker^  who,  on  the  21st 
of  Deeemher^  1839,  pronounced  his  decree  as  fol- 
lows : — "  The  grounds  of  the  appeal,  and  the  docu- 
ments inserted  in  the  decision  of  the  Principal  Sudder 
Amiuy  have  been  fully  considered,  but  in  my  opinion 
there  appears  no  ground  to  admit  the  pleas  of  appeal ; 
for  the  plea  of  the  Appellant,  that  gross  errors  have 
been  committed  in  issuing  the  order  for  foreclosure 
under  Eeg.  XYII.  of  1806,  is  unfounded ;  and  there 
is  no  proof  that  excess  of  interest  was  taken.  The  de- 
cision of  the  Principal  Sudder  Amin,  therefore,  ap- 
pears to  be  very  correct,  and  should  be  affirmed." 
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After  au  application  for  a  review  of  judgment,  on        ^'^■*^- 
the  ground  "that  the  Plaintiff  had  obtained  the  order  to    Eas  Muni 

I  )  T  Tt  T  A  TT 

foreclose  before  the  expiration  of  the  mortgaged  term,  ^,, 

which  was  rejected,  the  Appellant  brought  the  pre-  pr^n^k^shbn 
sent  appeal,  which  now  came  on  for  hearing. 

Mr.  Turner^  Q.C,  Mr.  t/"at'^50W)  and  Mr.  Forsyth^ 
for  the  Appellant. 

There  are  two  grounds  of  objection  to  the  order  of 
foreclosure.  First,  the  Zemindary  of  Smnskar  Bheclur- 
poor,  the  mortgaged  property  in  dispute,  is  under  the 
jurisdiction  of  the  Court  of  ^Beerbhoom^  and  not  of  the 
Coui't  of  Moorshedahacl  ]  consequently,  the  provisions 
of  Bengal  Ecg.  XYII.  of  180G,  sec.  8,  have  not  been 
complied  with,  and  the  suit  being  wrongly  instituted  in 
the  Court  of  MoorsJiedahad^  that  Court  had  no  power 
to  issue  the  order  in  question  ;  which  must  be  treated 
as  a  nullity,  the  institution  of  the  suit  depending, 
in  the  first  ^  instance,  upon  the  observance  of  this 
section.  Secondly,  the  order  was  not  served  on  Kishen 
Chund  Rae,  the  adopted  son  of  the  mortgagor,  and  his 
legal  representative,  as  required  by  the  Eegulation. 
Marshmaii's  "  Guide  to  the  Civil  Law  of  the  Pre- 
sidency of  Fort  "William,"  p.  614.  The  order  is  di- 
rected to  the  widow  only,  the  tenant  for  life,  and  not 
the  adopted  son,  the  proper  party,  and  was,  therefore, 
inoperative  by  Eeg.  XVII.  of  180G.  Finally,  the  case 
ought  to  be  remitted  to  India  for  a  fresh  trial,  the 
Principal  Sudder  Amin  having  refused  to  smnmon 
witnesses  tendered  by  the  Appellant,  and  the  be- 
nefit of  theii'  testimony  was  thereby  lost  to  the  Appel- 
lant. Jeswunt  Siny-jee  v.  Jet  Shiy-jee  Ubhy  Siny  («). 
Macjyhersou  "On  Civil  Procedure,"  pp.  270,  271. 
(«)  2  Moore's  Ind.  Ap.  Cases,  424. 
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18-18.  Mr.  Wigram,  Q.C.,  Mr.   E.  J.  Lloyd,   and  Mr. 

Kas  Mrxi  Edmund  F.  Moore,  for  the  Eespoudent. 

iBiAH  rpj^^   mortgaged   property   being   situated   in    two 

pban  KisHBN  districts,  the  proceedings  taken  to  obtain  the  de- 
cree of  foreclosui'e  in  the  Moorshedahad  Civil  Court, 
where  the  estates  were  partly  situate,  were  regular, 
and  in  compliance  with  Bengal  Eeg.  XVII.  sec.  8,  of 
1806,  as  it  was  not  the  intention  of  the  Regulation, 
that,  where  mortgaged  property  is  situated  in  two 
districts,  orders  for  foreclosure  should  be  made  in 
both,  the  sole  intention  of  that  section  being  to  prevent 
the  conditional  sale  from  becoming  absolute  till  the 
seller  shall  have  received  notice  from  the  Court  that 
the  purchaser  has  demanded  payment.  Marshmaji's 
"Guide  to  the  Civil  Law  of  the  Presidency  of  Fort 
AVilliam,"  p.  G14. 

Lord  Laxgdale : 

This  appeal  is  presented  from  a  decree  of  the  Sudder 
Dewanny  Court  of  Calcutta^  of  the  21st  of  December, 
1839,  that  decree  ha™g  afSi'med  a  decision  of  the 
Principal  Sudder  Amin  of  the  Civil  Court  of  Moor- 
shedahad, and  this  was  done  in  a  suit  instituted  by  the 
Eespondent,  as  Plaintiff,  against  the  Appellant  and 
others,  which  suit  was  founded  upon  a  certain  order 
of  foreclosure,  which  was  made  in  the  Court  of  3Ioor- 
shedabad,  upon  a  mortgage  deed  set  forth  in  these 
papers. 

It  is  alleged,  that  the  order  of  foreclosure  was 
irregular,  and  ought  not  to  be  held  operative,  on  the 
ground,  that  it  was  granted  contrary  to  section  8  of 
Eegulation  X^T!L  of  1806  ;  of  which  it  is  only  neces- 
sary to  state  so  much,  as  directs,  that  a  petition  for  such 
an  order  is  to  be  presented  to  the  Judge  of  the  Zillah, 
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or  City,  in  which  the  mortgaged  lands  or  other  property  1^48. 

may  be   situated,  and  it  provides,  that  the  Judge,  on  Eas  Mu^^ 

receiving  the  application,  should  cause  the  mortgagor,  or  ^^jf"'^ 

his  legal  representative,  to  be  furnished  with  a  copy  of  it.  i'»an  kishek 

It  was  alleged  here,  that  the  land  was  not  situated 
in  the  district  of  the  Court  where  the  order  was  made. 


^) 


and  that  a  copy  of  the  Petition  was  not  served  on  the 
proper  party, 

Xow,  with  respect  to  the  first  objection,  we  observe, 
that  the  mortgage  deed  expressly  describes  the  land  to 
be  in  the  district  of  Moorshedahad.  "  I  have  possessed 
and  enjoyed  my  paternal  talook  in  the  district  of 
Moorshedahad^  the  Pergunna  of  Sums/car  Bhedurjwor^ 
&c.,  without  the  participation  of  any  other." 

That  was  undoubtedly,  therefore,  the  Court  in 
which  it  might,  frimd  facie^  be  supposed  an  application 
for  such  an  order  ought  to  be  made. 

Now,  in  the  plaint,  it  appears  from  the  statements, 
that  the  land  is  situate  within  the  Moorshedahad  Col- 
lectorate ;  but  in  the  answer  of  the  Collector,  it  is 
expressly  stated,  that  the  order  for  foreclosure  issued 
by  the  Court  to  Ras  Muni  Dihiah^  after  the  expiration 
of  the  term  of  the  conventional  sale,  was  irregular,  as 
the  estate  of  Sums/car  Bhedarpoor  was  under  the  juris- 
diction of  the  Civil  Court  of  Beerhhoom  ;  and  that  the 
order  for  the  foreclosure  issued  by  the  Court  of  that  dis- 
trict, was  contrary  to  the  provisions  of  section  8,  Reg. 
XVII.,  of  1806,  which  had  not  been  at  all  observed. 

To  that  it  was  replied,  that  the  land  in  question  was 
within  the  two  districts,  and  that  being  the  case,  the 
order  might  be  obtained  in  either  of  them. 

Now,  it  ^oes  not  appear  that  any  rejoinder  was 
filed  to  that  replication,  which  was  the  allegation  on 
which  tlie  case  proceeded. 

VOL.  IV.  Y  1 
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I'^-i^-  It  then  appears  that  there  was  an  application   made 

Eas  Mi-:xi  to  the  S udder  Court.  It  certainly  is  somewhat  singular 
iMAH  11^^^  j^^  description  of  the  circum.stances  is  given  under 
pkan  KisHE.H  -\yliieh  that  application  was  made  to  the  Court,  but 
in  consequence  of  that  application,  an  order  was  made, 
by  which  the  question  which  arose  in  this  cause,  was 
to  be  tried  in  the  C^ourt  of  Moorshedahad.  It  related 
to  the  cause,  it  did  not  relate  to  the  order  of  foreclo- 
sure. But  what  is  there  to  show  in  the  whole  course 
of  these  proceedings,  that  these  lands  were  not  situated 
partly  in  one,  and  partly  in  the  other  district ;  and 
what  is  there  to  show  in  the  course  of  the  proceedings, 
tliat  if  that  were  the  case,  an  order  made  in  the  Court 
of  either  district  would  not  be  a  proper  order  ? 

We  think,  that  there  is  nothing  in  this  case  to  show 
the  order  was  not  made  in  a  proper  Court. 

The  next  objection  made  to  this  order,  is,  that 
there  was  no  service  on  the  proper  party.  Now,  the 
parties  who  are  interested  in  this  case,  in  what  is  called 
here,  the  permission  to  adopt,  by  which  an  interest  is 
given  to  the  wife,  for  her  life,  with  a  power  to  appoint 
an  heir,  which  heir,  when  appointed,  would  have  a 
right  to  the  inheritance,  are  the  Appellant  and  the 
adopted  son,  Rae  Kishen  Chiind.  The  adopted  son 
being  a  minor,  under  the  guardianship  of  the  widow 
of  the  mortgagor,  we  are  of  opinion,  the  services  upon 
this  lady,  the  guardian,  was  quite  sufficient.  ( 

The  only  other  objection,  which  was  made  to  the 
decree,  not  to  the  order,  is,  that  there  was  a  refusal 
to  examine  witnesses,  the  examination  having  been 
prayed  for  at  the  time  the  hearing  was  going  on.  Xow, 
certainly,  it  does  seem  as  extravagant  an  application  as 
ever  was  made  to  any  Court,  to  ask,  in  the  midst  of 
the  hearing,  that  there   should    be   a  permission  to 
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examine  witnesses,  those  witnesses  having  been  ascer- 
tained long  before ;   subpoenas  having  been  issned  to    Ras  Muni 
compel  them  to  come  in  and  give  their  evidence  ;  those  ^.' 

mhpa;nasnoi  having  been  served,  because  they  were  ^'^''^x)as!"^^ 
then  about  to  leave  the  place,  but  they  might  have 
been  served  immediately  afterwards,  and  certainly  it 
is  not  an  application  that  ought  to  have  been  made  to 
the  Court.  Their  Lordships,  therefore,  are  of  opinion, 
that  that  is  no  ground  for  this  appeal,  and  the  appeal 
must,  consequently,  be  dismissed  with  costs. 


MussuMAT  Imam  Bandi  and  Wajid    ,  ^^,^,,^^,^,,^,^ 


Ali  Khan 

AND 

HuRGOYiND  Ghose  -         -         .     Respondent* 

On  Appeal  from  the  Siidder  Detoanny  Adawlut  at 
Bengal. 

JLHE  question  in  this  appeal  was  one  of  disputed  , 

boundary  ;  whether  certain  lands  lying  to  the  north  of  & 

the  city  of  Patna,  in  Behar^  formed  part  of  the  moiiza,        iy4s.    ' 

or  village,  called  ABarpoor,  belonging  to  the  Appel-  ^j^;;;^;^^, 

lants,  or  whether  they  were  part  of  the  Eespondent's  wiiicii  are 

7nouza^  called  Baipoor  Ilussun.  gained  from 

*  Present :  Members  of  the  Judicial  Committee, — LordBrougham,   jon"-,  by  way 

Lord  L.angdale,  the  Eigkt  Hon.  Dr.  Lusliington,  and  tlie  Eight  Hon.   of  accrotion, 

T.  Pemberton  Leigh.  to  the  lands 

°  .  ^  .     oithcadjom- 

Privy  Councillors, — Assessors, — Sir  A.  Johnston,  Knt.,  and  Sir  ing  proprie- 

E.  Evan,  Knt.  tor. 

An  order, 
gi^'ing  possession  of  lands,  mado  bj'  the  Fonjdarry  (Police  Magistrate's) 
Court,  upon  a  charge  of  a  V)reach  of  the  i)eace,  coming  before  the  Ma- 
gistrate, is  not  a  dotormination  respecting  the  rights  to  such  lands. 
Landshaving  been  submerged, by  a  change  of  the  course  of  the  river6r'«  nges, 
after  several  years,  reappeared.  Upon  a  disputed  question  of  right  to 
such  lauds,  by  two  adjoining  proprietors,  each  claiming  thelands  to  be  part 
of  his  iiioa7M  :  the  Judder  Court  held  the  PlaintzS's  claim  to  be  barred. 
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1848.  The  facts  of  the  case,  the  nature  of  the  evidence  pro- 

MiTssuMAT    diiced,  and  the  arguments  raised  on  the  appeal,  are 
LM.UI  KvNM  f^^^i,^^  ^^^^^^  -j^  ^^^  judgment. 

HuEGovTXD       The  appeal  was  arcrued  by 

Mr.  Turner,  Q.C.,  Mr.  Jackson,  and  Mr.  Forsyth^ 

for  the  Appellants. 
Mr.  Wi(/ram,   Q.C.,  Mr.   K  J.  Lloyd,   and   Mr. 
Edmond  F.  Moore,  for  the  Eespondent. 

The  following  Eegulations  and  authorities  were  re- 
ferred to,  and  commented  upon,  in  the  course  of  the 
argument : 

Upon  the  question  of  alluvial  lands,  formed  by  accre- 
tion, belonging  to  the  owner  of  the  adjoining  lands, 
Ben.  Reg.  XI.  of  1822,  sec.  4.  Zeeboo  Nlsa  v. 
Pursun  Rai  (a) ;  and 

On  the  question  of  the  operation  of  Regulations  of 
Limitation,  Ben.  Reg.  III.  of  1793,  sec.  14  ;  and 
Reg.  IV.  of  1805,  sec.  3,  cl.  1. 

Judgment  wag  delivered,  as  follows,  by 
The  Right  Hon.  T.  Pemberton  Leigh  : 
Tth  July,  The  suit,  in  this  case,  is  brought  to  recover  certain 

^^f^  lands  containing  something  more  than  G12  hcegas,  lying 
near  the  City  of  Patna.  It  is  claimed  by  the  Appel- 
lants as  part  of  a  mouza  belonging  to  them,  called 
Akhcuyoor. 

The  Respondent  alleges,  that  it  is  part  of  a  mouza 

called  Raipoor  Ilussun,  which  belongs  to  him,  but  ho 

(rt)  3  Ben.  Sud.  Dew.  Eep.  316. 

first,  by  the  Bengal  Eegiilations  of  Limitation,  from  lapse  of 
time  ;  and  secondly,  that  the  lands  were  alluvial  and  attached  to  the 
rno  uza  of  the  Defendant.  Such  Decree,  upon  appeal,  reversed,  the 
Judicial  Cemmittee  holding — 

First,  that  the  question  of  Limitation  not  having  been  put  in  issue 
by  the  pleadings,  could  not  be  allowed  to  operate  upon  the  case ;  and 

Secondly,  that  the  Court  had  mistaken  the  question,  in  supposing  it 
one  of  alluvion,  the  point  at  issue  being  one  of  boundary  only,  and  that 
the  Plaintiff  had  made  out  his  title  to  possession. 
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insists,  tliiit  however  this  may  be,  he  is  in  possession,        I'^^s. 
and  that  it  lies  upon  the  Appellants  to  make  out  their   MussT->rAT 
title.  Lmam^Baxdi 

This  is  no  doubt  true,  and  the  whole  question,  in  Hurgovixd 
the  case,  is,  merely,  is,  or  not,  the  laua  in  dispute, 
shown  to  be  part  of  the  monza  Akbarpoor  V 

Upon  a  question  of  this  description,  very  great 
weight  would,  at  first  sight,  appear  to  be  due  to  the 
judgment  of  the  Court  below  ;  there  are  circum- 
stances, however,  here,  which, go  far  to  destroy  the 
authority  of  the  judgment. 

The  Judge  of  the  Provincial  Court  was  in  favour  of 
the  Appellants.  In  the  SudJer  Court,  the  Judges  were 
divided  in  opinion,  and  though  three  against  one  con- 
curred in  the  decision,  one  of  the  three  decided  upon 
a  point  which  was  repudiated  by  the  other  two,  and 
these  two  unfortunately  mistook  the  nature  of  the 
question  which  they  had  to  try.  They  conceived 
that  the  question  was  as  to  alluvial  land,  in  the  sense 
of  laud  gradually  gained  from  the  *river,  and  which 
having  no  other  o^^mer,  would  belong  by  way  of 
accretion  to  the  lands  of  the  adjoining  proprietor. 
Whereas  the  ownership  of  the  adjoining  lands,  though 
essential  in  the  consideration  of  a  title  founded  on 
accretion,  was  of  little,  or  no  value,  in  the  issue  actu- 
ally joined  between  these  parties. 

To  consider  then  the  real  question.  •  Some  evidence 
has  been  received  in  the  Court  below,  which,  by  the 
rules  of  English  law,  would  not  have  been  admis- 
sible here,  and  some  has  been  given  in  a  dift'erent  form 
from  that  which  those  rules  woidd  have  rendered 
necessary  ;  but  we  are  dealing  witli  law  as  admi- 
nistered in  Indian  Courts  by  unprofessional  Judges, 
and  we  must  look  at  the  evidence  which  Ihev  have  re- 
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ivS48.       ceivcci,  and  consider  the  effect  wliicli  it  oii<2:lit  to  Iiave 
MvssTiiAT    produced. 

J,  "  *  Some  points  seem  to  he  agreed  upon  between  the 

■^y?'^''^7?^^  parties.  The  whole  of  the  district  adjoining  the  land 
in  dispute,  as  well  as  that  land  itself,  is  flat,  and  is  very 
liable  to  be  covered,  or  washed  away,  by  the  waters  of 
the  Gaiif/es,  which  river  frequently  changes  its  channel. 
The  land  in  dispute  was  inundated  about  the  year  1787  ; 
it  remained  covered  with  water  till  about  1801 ;  it  then 
became  partially  dry  till,  in  the  year  1814,  it  was  again 
inundated.  After  this  period  it  once  again  re-appeared 
above  the  surface  of  the  water,  and  by  the  year  1820, 
had  become  very  valuable  land. 

The  question  then,  is,  to  whom  did  this  land  be- 
long before  the  inundation.  Whoever  was  the  owner 
then,  remained  the  owner  while  it  was  covered  with 
water,  and  after  it  became  dry. 

The  tract  in  dispute,  together  with  something  more 
than  187  deegas,  already  recovered  by  the  Appellants, 
is  alleged  by  th(?m,  to  form  the  mouza  of  Ahbarpoor. 
They  allege  it  to  be  bounded  on  the  west  by  the 
KoocJia  of  Oodha  Das,  on  the  east  by  the  Moocha 
of  Kinoo,  on  the  south  by  Mehramjjoor,  Mooradpoor 
and  Afzalpoor,  and  on  the  north  by  Raipoor  Ilussun. 
This  description  places  Akharpoor  to  the  south  of 
the  Ganges. 

The  llespondent  alleges,  that  the  whole  of  the  land 
in  dispute,  is  part  of  Raipoor  Ilussun,  and  that,  in  fact, 
the  whole  of  the  Appellants'  talooJc  is  to  the  north  of 
the  Ganges. 

The  Appellants  proved  their  title,  by  a  grant  liy  the 
Emperor  Arangzeb,  in  the  year  1679,  to  their  an- 
cestor, of  the  tulook  of  Subicipoor,  which  is  there 
described  as  containing  6,750   heejas^   VI  bistvas.  and 
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to  consist  of  11  moiizasj  four  under  the  name  of  Suhd-      ^^ 
poor^  and  one  named  Akbarpoor.     This  talook  was  to   Mi-ssumat 
be  hekl  by  Maddad-i-mash,  or  free  from  tribute,  and    '  '^"  ^^^^ 
as  the  same  exemption  from  payment  of  rent  to  the  ^^^^^^J^^ 
Government  continued  after  the  country  cams  under 
the  dominion  of  the  East  India  Company,   they  had 
a  material  interest  in  having  the  extent  of  these  lands 
clearly  ascertained,   and  preserved  distinct  from  the 
lands  liable  to  assessment. 

The  particular  extent  of  Ahhmyoor  does  not  appear 
by  the  original  grant ;  but  in  a  map  of  1779,  it  is  stated 
to  contain  800  heejas,  or  about  1.600  English  acres. 

Wo  have  evidence,  then,  of  the  existence  of  the 
moiizas  of  Akbarpoor,  and  of  its  extent.  The  question 
is,  where  was  it  situated. 

A  number  of  witnesses,  produced  by  the  Appellants, 
state,  that  its  site  agrees  with  the  boundaries  alleged 
by  them. 

An  equal,  or  perhaps  larger  number  of  witnesses 
produced  by  the  Eespondcnt,  swear,  that  those  boun- 
daries include  not  Akbarpoor,  but  Raipoor  Iliisnm. 

In  this  contradiction  of  oral  testimonj',  which  occurs 
in  almost  every  Indian  case,  we  must  look  to  the 
documentary  evidence,  in  order  to  see  on  which  side 
the  truth  lies ;  and  that  appears  to  us,  to  leave  no 
doubt  upon  the  question. 

The  first  document  produced  by  the  Appellants, 
purports  to  be  a  measurement,  made  the  year  1784, 
in  a  dispute  between  the  owners  of  the  talook  of  Su- 
hidpoor  and  the  owner  of  some  adjoining  lands.  In 
this  document  the  moiiza  of  Akbarpoor  is  stated  to 
contain  800  beer/ as,  and  to  extend  east  and  west 
from  Palilcza  to  Kootabpoor,  north  and  south  from 
Mehrampoor  to  Raipoor  Ilussun, 
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1848.  Tlicsc  boundaries,  according  to  all  the  maps,  would 

iMrssuMAT    include  the  proport}^  in  dispute. 

l.MAii^^  ANDi  j^  -g  g^-^^  however,  that  no  account  is  given  of 
HuRGoYixD  this  document  in  the  evidence  ;  that  it  appears  from  a 
note  of  the  translator  to  be  full  of  inaccuracies,  and 
that  no  weight  Avas  given  to  it  by  any  of  the  Judges 
below.  The  other  evidence  in  the  case  makes  it  un- 
necessary to  place  any  reliance  on  this  document, 
though  there  appears  no  reason  to  suspect  that  it  is 
not  genuine. 

The  next  document  produced,  is  a  measurement 
made  about  the  same  period,  and  which  seems  to 
have  been  prepared  for  the  purpose  of  distinguishing 
the  lands  which  were  exempt  from  tribute  to  the 
Government.  It  is  very  minute  and  particular,  and 
there  is  no  impeachment  of  its  accuracy.  The  19th 
article  discribes  Akharpoor^  Dalchili  of  Siihulpoor^  as 
extending  from  the  south  opposite  to  Bara  Bungla 
to  Raipoor  on  the  north,  and  on  the  north-east  from 
the  limits  of  Kootabpoor^  opposite  to  the  ghat  of 
Kinoo^  to  the  limits  of  Zahidpoor. 

Upon  examination  of  the  maps  it  will  be  found  that 
this  description,  though  in  different  language,  quite 
agrees  with  the  preceding  document. 

We  have  next  a  report  made  by  a  public  officer  in 
the  3^ear  1787,  upon  a  question  of  boundaries,  which 
had  arisen  between  the  proprietor  of  Suhulpoor  and 
the  proprietors  of  Govindpoor,  about  the  time  when 
the  inundation  begun.  In  this  report  the  boundary 
of  AJchcupoor^  on  the  west,  is  stated  to  extend  to  the 
Koocha  of  Oodha  Das,  and  on  the  east  to  the  ghat 
of  Kinoo  ;  and  it  is  described  as  lying  south-west  of 
^aipoor. 

AVe  have,  then,  these  documents  all  describing  the 
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same  land  by  boundaries,    in   substance   tlic   same,       ^^48. 
although  the   difference    of   the   points   referred   to,    Mussumat 
and  of  the  language  used  in  the  several  descriptions,  ^ /^ 

show  them  to  have  been  the  result  of  independent   Htogoyiot) 
surveys. 

Upon  the  main  point,  however,  which,  in  truth, 
is  decisive  of  the  case,  that  Aklarpoor  lay  to  the  south 
of  Raipoor^  and  not  to  the  north,  there  is  further  evi- 
dence. 

"We  have,  first,  a  survey,  made  by  a  Government 
ofEcer  in  the  year  1810,  on  the  alluvial  lands  of 
Afzalpoor.  In  this,  Ahharpoor  is  stated  to  be  on 
the  south  of  Raipoor^  and  between  Raipoor  and 
Afzalpoor. 

We  have  then  a  map  prepared  by  Moonna  Ram^ 
in  1812,  in  a  dispute  as  to  boundaries  between  persons 
having  no  connection  with  this  suit,  and  here  again 
Akharpoor  is  placed  to  the  south  of  Raipoor. 

This  is  the  material  documentary  evidence  pro- 
duced by  the  Appellants,  and  against  it  none  what- 
ever is  oliered  by  the  Respondent.  He  does  not  even 
produce  the  description  contained  in  his  own  title- 
deed,  alleging,  that  for  some  reason  the  bill  of  sale 
to  him  was  not  forthcoming.  He  relies,  however, 
upon  certain  suits  which  have  taken  place  with  re- 
spect to  Akbarpoor,  and  upon  evidence  which  has  been 
given,  and  decisions  which  have  been  pronounced  in 
those  suits. 

They  appear  to  have  been  of  two  distinct  classes. 
First,  between  the  Appellants,  or  their  ancestors,  and 
the  Government ;  and,  secondly,  between  those  parties 
and  the  Eespondent. 

As  the  parties  to  those  suits  whom  the  Appellants 
represent,  varied  from  time  to  time,  but  their  interests 

VOL.  IV.  z  1 
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1848.       auj  title  are  now  vested  in  the  Appellants,  we  sliall 

MussuMAT    speak  of  the  parties  laicler  the  general  term  of  the 

Imam^Banui  _^ppellants,  in  order  to  avoid  the  detail  wliich  would 

HuRGoviND   be  necessarv  to  explain  the  various  chan";es  and  trans- 

mission  of  interests. 

We  will  first  consider  the  controversy  with  the  Go- 
vernment. 

Soon  after  the  time  when  the  district  now  insisted 
to  form  Akbarpoor  became  dry,  a  part  of  it,  marked 
No.  18  on  the  map  produced,  marked  F,  was  claimed 
and  taken  possession  of  by  the  Government  as  being 
alluvial,  and  being  subject  to  revenue. 

The  Appellants  claiming  it  as  part  of  Suhdjjoorj 
an  inquiry  was  directed  by  the  Government,  and  the 
Collector,  on  the  13th  of  Decemherj  1828,  reported 
in  favour  of  the  Appellants,  finding  that  the  land  in 
question  was  part  of  AJcharpoor^  and  adopting  the 
boundaries  of  Akhajyoor^  stated  in  the  documents  al- 
ready referred  to. 

The  Government  was  dissatisfied  with  this  decision, 
and  brought  the  case  before  the  Court  of  Special  Com- 
mission of  Patna^  who,  on  the  15th  of  September^ 
1829,  confirmed  the  decision  of  the  Collector,  and  au 
order  was  given  to  the  Amin  to  ascertain  the  bounda- 
ries of  A]charpoo7\  and  the  portion  of  it  in  possession 
of  the  Government. 

In  the  execution  of  this  order  it  was  found  that  a 
large  portion  of  the  alleged  district  of  Akbarpoor  was 
in  possession  of  the  Eespondent,  Htirgovind  Ghose, 
who  objected  to  having  it  measured ;  and,  accordingly, 
that  portion  only  which  was  in  possession  of  the  Go- 
vernment, was  measured,  and  found  to  amount  to 
something  more  than  187  beegas.  The  remainder  of 
the  land  amounting  to  rather  more  than  612  beegas 
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was  stated  in  the  report  to  bo  in  the  possession  of        1848. 
Iltirgovind  Ghose.  Musst^mat 

In  piu-siiance  of  these  proceedings,  the  Appellants,    *    \.   ' 
or  their  ancestors,  were  put  in  possession  of  187  beegaSj   Hikgovdv^b 
and  have  since  remained  in  possession. 

It  is  very  truly  said,  on  behalf  of  the  Respondent, 
that  he  was  no  party  to  these  proceedings,  and  cannot 
be  bound  by  them ;  but  then  it  was  contended,  at 
the  bar,  that  the  land  thus  given  up  to  the  Appellants 
vdW  satisfy  the  description  of  Akharpoor^  contained  in 
the  preceding  documents.  The  quantity  of  land  con- 
tained in  Akharpoor^  and  of  the  eastern  boundaries, 
were  both  forgotten.  Neither  of  these  important 
conditions  is  satisfied,  by  limiting  the  Appellants  rights 
in  the  manner  proposed. 

Wc  now  come  to  the  disputes  between  the  Appel- 
lants and  the  Ilespondent. 

It  seems  that  in  the  year  1813,  both  Raipoor  IIiis- 
sun  and  Subulpoorj  having  been  devastated  by  the 
Ganges,  a  portion  of  land,  which  had  become  dry,  was 
claimed  by  the  servants  of  the  Appellants  as  part  of 
Subulpoor,  and  by  the  servants  of  the  Respondent  as 
part  of  liaipoor,  and  quarrels  leading  to  a  breach  of 
peace  took  place  between  them.  In  consequence  of 
this,  the  matter  came  before  the  Fovjdarrg  Court, 
which  on  the  5th  of  May,  1813,  after  observing  very 
justly,  that  the  rights  of  the  parties  could  only  be 
decided  in  the  Civil  Court,  ordered  that,  in  the  mean- 
time the  Appellants  should  be  confined  to  the  north 
bank  of  the  Ganges,  and  the  Eespondcnt  to  the  soutli. 

It  is  obvious,  that  this  decision  involved  no  determi- 
nation at  all  as  to  the  right  of  boundaries. 

Accordingly,  for  the  purpose  of  settling  these  boun- 
daries, a   suit  was   instituted  in   the  Civil  Court  of 
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1848.        Patiia  ;  and  on  the  ISth  Fehruanj^  1816,  an  order  was 

MussuMAT    made,  which,  if   taken  strictly,  woukl  exclude   both 

^^^^w.  ^^^  parties  from  the  land  in  dispute,  inasmuch  as  it  fixed 

HmiGoYi>T)   the  southern  limits  of   Haipoor  Hussun  in  a  manner 

which  would  exclude,  it,  and  confines  Suhulpoor  to  the 

north  bank  of  the  Ganges^  but  the  boundaries  as  they 

affect  the  land  now  in  dispute  were  not  in  question, 

and   the    order,  therefore,  may    be   laid   out    of  the 

case. 

In  1819,  another  suit  was  instituted  by  the  Appel- 
lants against  the  Eespondent,  in  which  the  controversy 
was,  as  to  the  boundaries  of  Raipoor  and  Siibulpoor  in 
lands  lying  to  the  north  of  the  first  Qota.  This  suit 
is  relied  on  by  the  Eespondent,  for  two  reasons :  First, 
because,  in  the  course  of  it,  a  map  was  prepared'  by 
Hookum  Chimd^  in  which  the  land,  now  in  dispute,  is 
described  as  j)art  of  Raipoor  Hussun ;  and  secondly, 
because,  as  it  is  said,  if  that  land  was  not  embraced  in 
that  suit,  it  might  have  been  embraced  in  it,  and, 
therefore,  it  is  evidence  to  show  that  the  Plaintiff  did 
not  consider  this  land  as  belonging  to  him. 

That  this  suit  did  not  embrace  the  lands  in  question 
is  perfectly  clear,  and  IlooJmm  Chiind  being  examined 
as  a  witness,  states,  that  when  the  m^ap  in  question  was 
prepared,  he  described  the  land  now  in  dispute  as 
part  of  Raipoor  Ilusstm,  upon  the  statement  of  the 
Eespondent's  agent,  the  Appellants  or  their  agents  not 
attending ;  the  question  being  immaterial,  inasmuch  as 
the  rights  of  Akhmpoor  were  to  be  determined  in 
another  suit  to  be  presently  mentioned.  These  cir- 
cumstances appear  to  us  to  destroy  the  weight  of  the 
first  argument.  As  to  the  second  argument,  it  is 
answered  by  the  fact,  that  almost  immediately  after  the 
institution  of  the  suit  just  mentioned,  tiz..  in    1820,  a 
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suit   was   instituted   by   the  Appellants   against   the       ^848. 
Ecspondcnt  and  several  other  parties,   claiming  the   Mussumat 
lands  in  question  as  a  part  of  Akharpoor^   but  not    " "  \/ ' 
settino:   forth   with   sufficient  distinctness,   the  lands  Huroovixd 
which  he   claimed,   or   the  quantities  which   he  de- 
manded from  the  several  Defendants. 

Upon  this  ground  his  suit  was  dismissed  in  1827, 
and  in  1830  the  present  suit  was  instituted  against 
the  Ecspondcnt. 

It  is  not  necessary  to  go  through  the  several  pro- 
ceedings which  have  taken  place  in  it.  The  evidence 
has  already  been  referred  to,  and  after  the  most  careful 
examination  and  inquiry,  the  Judge  of  the  Patna 
Court,  Sir  James  Harrington,  who  resided  close  to  tho 
disputed  land,  which  immediately  adjoins  the  Court- 
house, having  the  opportunity  of  examining  the  site, 
and  the  different  fixed  points,  and  of  applying  the  de- 
scription from  the  documents  and  the  oral  testimony 
to  the  lauds  to  which  they  refer,  ultimately  came  to  a 
decision  in  favour  of  the  Appellants,  and  expressed  his 
opinion,  in  a  well-considered  and  well-reasoned  judg- 
ment, on  the  11th  March,  1834. 

From  this  judgment  there  was  an  appeal  to  the 
Sadder  Court,  when  unfortunately  the  judgment  was 
reversed,  upon  the  grounds  which  we  have  already  ad- 
verted to,  which  destroy  all  the  authority  of  the  final 
decree. 

We  can  entertain  no  doubt,  that  the  conclusion  to 
which  Sir  James  liar rinj ton  came,  on  the  evidence,  was 
the  right  conclusion,  and  that  the  Court  ought  to  have 
found  that  the  land  in  dispute  was  shown  to  be  part  of 
Akharjwor. 

Two  of  the  Judges  relied  on  another  objection  to  the 
Appellants'  claim,  viz.,  that  it  was  barred  by  length  of 
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1848.        time.     It  is  very  doubtful  upon  the  facts  as  tliey  now 
MussuMAT    appear,  whether  such  an  objection,  if  it  had  been  raised 
l\LAii  Baxdi  ]^y  ^^Q  Ecspoudent,  coukl  Jiavc  prevailed,  but  it  is  suffi- 
nuKGovi>'D   cicnt  to  say  that  the  objection  was  not  raised,  and  that 
the  Api^ellants,  therefore,  had  no  opportunity  of  meet- 
ing it,  by  evidence. 

Upon  the  whole,  we  shall  have  no  difficulty  in 
coming  to  a  conclusion,  that  the  Decree  complained  of, 
ought  to  be  reversed,  and  that  the  Appellants  ought  to 
be  put  in  possession  of  the  land  in  dispute,  and  that  they 
ought  to  be  paid  by  the  Eespondeut,  the  amount  of  the 
annual  value  of  the  land  from  the  commencement  of 
the  institution  of  the  suit,  in  1830,  together  with  the 
costs  in  the  Court  below,  and  that  of  this  appeal  each 
party  should  bear  their  own  costs,  and  we  shall  humbly 
report  our  opinion  to  Her  Majesty,  accordingly. 


IlrEADHUN    MOOKUK.TIA    -  -.  -       A/fpclliCnf, 

AND 

MuTiionANATH  MooKLTtJiA  aud  othcrs    Respondents* 

Oil  x^ppeal  from  the  Siuklcr  Dewanwj  Adaiolut  at 
Bengal. 

loth  I'Yb.      -i  HIS  was  a  suit   for   possession   of   the   real   and 
18-49.        personal  estate  of  one   Ghimsam  Mookurjiaj  deceased. 

Adoption  iiiTy 

be  made,  *  Present:  lil.evcibers,oii}ie  Jiiduial Committee, — LordBrougliam, 

either  by  a      -^^^^  Lar^r  Tale,  the  Eio-lit  Hon.  Dr.  Lusliinjrton,  and  the  Eiglit 
man  lu  his       .,  ?  o       '  & 

lifetime  or      1I<^^^-  '^-  Pemberton  Leigh. 

by  his  willow,        Privy  Councillor, — Assessor, — Sii'  E.  Eyan,  Knt. 
after   his  ^  ^ 

AVV.'  '^^^  1 '^^  ^  power  conferred  on  her  for  that  puiiiose  by  her  hnsband. 
Where  thc^e  ib  cunliioting  eyldence  iq^on  the  tact  of  an  adoi)tion,  mn<.h 
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The  Appellant,  who  was  Plaintiff  in  the  suit,  and  at       i^-^^- 
that  time  a  minor,  claimed  the  estates,  as  tlie  adopted  TTiMtADurx 
son  of  the  deceased.     The  case  of  the  Appellant  was,      'J^'^yi^Ji^ 
that  Ghunsam  Mookurjia,  being  old  and  without  possibi-   Mutuora- 
lity  of  issue,  had  executed  an  anumatl  jyattra,  authorising  Mookuujia 
his  second  wife  to  adopt  a  son ;  but  had,  in  consequence 
of  sudden  illness,  superseded  that  authority  by  adopt- 
ing him,  the  Appellant,  as  his  son,  and  as  such  he 
was  entitled  to  the  property  in  question.     The  Ee- 
spondents,    3Iuthoranath  MooJcurjia^    Nuhkishen   Moo- 
Jcurjia^  and  Fiam  Chunder  3Tookicrjia,  the  sons  and  heirs 
of  Golu/c  Chunder  MooUirJia^  deceased,  one  of  the  De- 
fendants, denied  the  fact  of  such  adoption,  and  set  up 
a  title  to  the  whole   of   the   property,  under   a   hih- 
hanamcij    or   deed   of   gift,    made    in    Goluk    Chunder 
Moohirj lei's  favour,  by  the  deceased,  Ghunsam  MooJcur- 
jia,  and  also  claimed  the   estates,   as  his  undivided 
brother,  under  a  joint  partnership   existing  between 
them,  under  which  title  Goluk   Chunder  ^oohirjia  had 
obtained  possession  of  the  propertj^  in  dispute. 

Ghunsam  3Ioo/curjia  was  the  eldest  of  five  brothers, 
viz.  Gohind  Ram  Moolcwrjia^  Goluk  Chunder  Mookurjia, 
liashanund  3Iookurjia,  Unoop  Narain  Mookurjia,  and 


will  (loponfl  upon  thn  probiiTjilities  of  the  case,  to  be  collected  froin 
facts  as  to  which  both  paitie.s  are  agreed. 

As,  in  the  case  of  a  childless  Hindoo,  advanced  in  years,  where  it 
was  in  the  highest  degree  iniprobablo  that  he  could  havo  any  children 
by  his  wives,  and  he  had  adopted  a  boy,  in  despair  of  haying  issue, 
who  died  in  his  adoptive;  father's  lifetime,  and  the  fact  of  his  religious 
tenets,  by  which  his  wilvation  depended  upon  his  leaying  a  sun  to 
perfonn  his  funeral  oblations, — 

Held  to  be  s^trong  probabilities  in  favour  of  such  an  adoption. 

The  evidence  of  witncssf^s  to  the  fact  of  a  parol  adoption,  without 
dnnd,  was  contradictory,  the  Provincial  and  HndJer  Courts  in  India, 
lield,  that  a  claimant  to  the  succession,  as  adopted  son,  had  not  esta- 
blished, by  creditable  testimony,  the  fact  of  such  adoption.  Upon 
appeal,  such  Decrees  nsvei'sed ;  the  Court  holding,  that  the  presump- 
tion, in  the  circumstances,  was  in  favoui-  of  adoption,  and  that  the 
evidence  was  sufficient  to  establish  the  claimant's  title. 
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isio.        n,  half-brotlicr,  Beer  Eshur  MooJcurJla^  who, 
lluuADnux   constituted  an  nnclividcd  Hindoo  family 

MooKUUJIA 


Mdtuou.v- 

NATII 
MoOKUUJIA 
and  others. 


together, 
In  the  year 
1702,  a  separation  of  the  family  took  place,  and  in  the 
year  1817,  this  arrangement  was  further  carried  out 
by  a  partition  ;  and  a  division  of  the  joint  property  was 
made  between  them. 

Ghunsam  Moohurjia  had  two  wives,  but  having  no 
child  by  either,  and  being  advanced  in  years,  and  it 
being  improbable  that  lie  would  have  issue  by  his 
wives,  he  adopted,  as  his  son,  Banee  MacUio,  the  son  of 
his  brother,  Goluk  Chiuider  Moohurjia.  Banee  Madho 
died  in  the  year  1824,  in  the  lifetime  of  his  adoptive 
father. 

In  consequence  of  his  death,  Ghunsam  MooJcurJia 
executed  a  deed,  called  an  anumatl pattra^  empowering 
his  second  wife  to  adopt  a  son  or  sons.  This  power 
was  never  exercised. 

On  the  30th  of  January.,  1825,  Ghunsam  Moohurjia 
died,  leaving  two  widows,  who  afterwards  became  suttees, 
and  burnt  themselves  with  the  body  of  their  husband. 
The  evidence  was  conflicting,  as  to  the  fact  of  the 
Appellant,  or  Goluk  Chunder  Moolcurjia^  perforaiing 
the  ceremonies  of  Kriya,  and  Karma,  and  ^radha,  for 
the  deceased  Ghunsam  and  his  widows. 

Goluh  Chunder  Moohurjia,  who  was  already  in  pos- 
session of  all  the  deceased's  property,  under  an  order  by 
the  Magistrate  of  the  district,  continued  in  possession 

Upon  the  death  of  Ghunsam  Moolmrjia,  a  claim 
was  set  up  by  Jug  gut  Chunder  Moohurjia  and  others, 
as  the  executors  named  in  a  testamentary  paper,  called 
a  Wusseijutnama,  whereby  they  were  appointed  the 
guardians  of  the  Appellant,  on  behalf  of  the  Appel- 
lant, then  a  minor,  to  the  property,  as  the  adopted  son 
of  the  deceased. 
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This  claim  was  resisted  by  GoWc  Chimder  MooTcurjia^  ^849. 

and  some  disturbance  being   created  respecting   the  Huradhun 

possession,   a  complaint  was  made  to  the   Foujdarry  ^^ 

fmancistrates')  Court,  who  after  an  investi^ration  of  the  Mutooba- 

V         O  y  '  O  NATH 

case,  ordered  that  Goluk  CJmnder  Mookurjia  should  be   Mookurjia 
left  in  possession  of  the  estate. 

On  the  7th  of  October^  1825,  Jugut  Chimder  Moo- 
/curnu,PranjiathBandooJia,  and  Chundernath Bundoojia, 
the  guardians  of  the  Appellant,  then  a  minor,  filed 
their  plaint  in  the  Provincial  Court  of  Calcutta,  against 
Goliik  Chunder  ^UoUirjia,  Rashanund  Mookurjia,  and 
Unoop  Naraiti  Mookwjia,  in  which  they  alleged,  that 
Ghunsam  Mookurjia,  in  consequence  of  the  death  of 
Banee  ^adho,  took  and  adopted  as  his  son,  the  minor 
Huradhun  Mookurjia ;  that  previous  to  his  decease, 
Ghunsam  Mookurjia  executed  a  Will,  and  appointed 
the  Plaintiffs  guardians  of  the  minor,  and  they  claimed 
(after  deducting  certain  portions  of  the  estate  alleged 
to  have  been  separated  in  his  lifetime)  possession  of 
the  share  of  the  deceased  Ghunsam  Mookurjia,  in  the 
estate,  the  joint  property  of  the  deceased  and  of  the 
Defendants,  which,  according  to  the  particulars  of  the 
demand  set  forth  in  the  plaint,  they  estimated  at 
Ks.  157,345.  12a.  16g.  Ic.  3k.,  and  prayed,  that 
upon  proof  of  the  Appellant's  adoption  they  might 
be  put  in  possession  of  the  estate  of  the  deceased. 

The  Defendant,  Goluk  Chunder  Mookurjia,  by  his 
answer,  traversed  the  adoption  of  Huradhun  Mookurjia, 
and  denied  the  execution  of  the  Will  by  Ghunsam 
Mookurjia ;  and  claimed  possession  by  virtue  of  the 
Deed  of  gift  executed  by  the  deceased  in  his  favour,  on 
the  30th  of  January,  1828,  and  also  by  virtue  of  their 
having  lived  in  commensality  and  joint  partnership 
together,  and  posBessing  interest  in  their  estate  and 

VOL    IV.  A  2 
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1849.  goods  in  common ;  he  moreover  denied,  that  his  co- 

HuRADuuN  Defendants,  Rashaniind  Moohirjia  and    Unoop  Narain 

MooKURjiA  ]}^][QQ}^y^yji^^  \c^^  any  right  to  participate  in   the  de- 

MoTHoRA-  ceased's   estate,    and  insisted,  that  they  had  impro- 

MooKUEJiA  perly  been  made  parties  to  the  snit. 
and  others.        rpj^^  ^^j^^^.  Defendants  did  not 


any  answer  to  the  plaint. 


appear,  or  put  in 
Pending  these  proceed- 


ings, the  Defendant,  Goliik  Chunder  Mookurjia^  diedj 
leaving  the  Eespondents,  Muthoranath  Moohurjiaj 
Nuhhishen  3Iookurjia,  and  Ea?n  Chunder  Moohurjia^  his 
sons  and  heii's,  who  were  admitted  to  defend  the  suit. 

The  evidence  entered  into  was  of  a  very  conflicting 
and  contradictory  character. 

The  Plaintiffs  filed  the  alleged  amimati  jpattra^  or 
deed  of  consent  to  adopt,  and  the  Will,  alleged  by 
them  to  have  been  executed  by  Ghmismn  Ilookurjia. 
They  also  filed  the  depositions  of  witnesses  taken 
before  the  Foiijdarry  Court,  and  examined  witnesses, 
to  prove  the  fact  of  the  adoption  and  the  perform- 
ance of  funeral  ceremonies  of  the  deceased  Ghunsam 
Mookurjia  and  his  widows,  by  the  Appellant* 

The  Eespondents  produced  in  evidence,  the  deed 
of  partition  between  the  six  brothers,  dated  the  22nd 
day  of  June^  1792,  the  deed  of  gift,  dated  the  30th  of 
January^  1825,  from  Ghunsam  Mookurjia,  in  favour 
of  Goluk  Chunder  Moohojia,  and  the  report  made  by 
the  police  on  the  examination  of  Ghunsam^ s  widows, 
on  the  occasion  of  their  becoming  suttees.  They 
also  filed  the  depositions  of  witnesses,  taken  in  the 
Magistrates'  Court j  to  prove  that  no  adoption  had 
taken  place ;  and  examined  five  witnesses,  who  de- 
posed, that  Ghunsam  Mookurjia  and  Goluk  Chunder 
MooJcurJiay  after  the  separation  of  the  family,  lived 
and  ate  together,  and  that  Ghunsam  Moohirjia  exe- 
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1849. 


MoOKUltJIA 

V. 
MUTHORA- 

NATH 
MoOKURJIA 

and  others. 


cuted  the  deed  of  gift  as  before  mentioned,  and  that 

the  funeral  ceremonies  of    Ghunsam  Moohurjia  were    Hueadhun 

performed  by  Goluh  Chunder  Moohurjia. 

Mr.  Middldon^  the  Judge  of  the  Provincial  Court, 
pTOnoimced  his  decree  on  the  17th  of  February,  1831, 
and  after  commenting  on  the  evidence  given  by  the 
Plaintiffs'  witnesses,  was  of  opinion,  that  the  case  set 
lip  by  the  Plaintiffs  with  i*egard  to  the  adoption  of 
the  Appellant,  and  the  deed  of  anumati  pcittra  and 
wusseeyutnama  was  unworthy  of  credit,  and  ordered, 
that  the  suit  should  be  dismissed  with  costs. 

From  this  decree  the  guardians  of  the  Appellant  ap- 
pealed to  the  Siidd&r  Deivanwj  Adawlut  at  Calcutta. 

Whilst  the  suit  was  under  appeal.  Beer  Eshur,  the 
half-brother  of  the  deceased  Ghunsam  Moolcicrjia,  pre- 
sented a  petition  to  the  Sudder  Court,  in  which  he 
claimed  to  be  entitled  to  a  sixth-share  of  the  property  in 
dispute,  and  prayed  that  his  rights  might  be  protected. 
Unoop  Narain  also,  at  this  stage  of  the  cause,  put  in 
an  answer  to  the  plaint.  In  the  petition  of  Beer  EsJiur, 
and  also  in  this  answer  of  Unoop  Narain,  the  adoption 
of  the  Appellant  was  stated  and  not  denied. 

The  appeal  came  before  Mr.  W.  Braddon,  one  of 
the  Judges  of  the  Sudder  Court,  who  recorded  his  opi- 
nion on  the  25th  of  Ajiril,  1834,  in  which,  after  con- 
curring with  the  reasoning  of  the  Provincial  Court's 
decree,  he  held,  that  the  adoption  by  Ghunsam  Moo- 
Jcurjia  of  the  minor  Huradhun  had  not  in  anywise  been 
proved.  He  considered,  however,  that  the  deed  of  gift 
from  Ghunsam  Mookurjia  to  Goluk  Chunder  Mookurjia, 
having  been  made  so  short  a  time  before  the  death  of 
Ghunsam  Moolcurjia  was  not  satisfactorily  established, 
and,  accordingly,  declared  that  the  decree  ought  to 
provide  that  the  decision  should  be  no  bar  to  the  claims 
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MOOKUKJIA 
V. 

MuxnoRA- 

NATII 
MooKUlUIA 

and  others. 


^849.        of  any  of  the  other  brothers  of   GImnsam   Moohirjla, 
HuRADnax   and  that  in  that  respect  the  decree  of  the  Proviucial 
Court  required  to  be  amended. 

As  the  Judge  differed  in  one  respect  from  the  con- 
chision  of  the  Provincial  Court,  the  proceedings  were 
laid  before  Mr.  T.  C.  Rohertson^  another  of  the  Judges 
of  the  Sudder  Dewanny  Adazvlut,  who  concurred  with 
the  opinion  recorded  by  Mr.  Braddon^  3,nd  delivered 
the  final  decree  of  the  Court,  on  the  9th  of  Mciy,  1834, 
the  material  part  of  which  was  as  follows  :— 

"  In  this  case,  the  only  inquiry  to  be  made  is  this  : 
Whether  Ghunsam  MooJcurjia  had  actually  taken  in 
adoption,  according  to  Sastra^  Huradhun  3fookuf'jia, 
or  not  ?  In  my  opinion,  adoption  of  the  aforenamed 
{Huradhun  MooJcurjia)  does  not  appear  to  have  been 
made  out,  because  the  selection  of  a  child  for  the  pur- 
pose of  adoption  is  not  a  circumstance  of  that  nature  as 
to  admit  of  its  performance  before  a  few  strangei*s  only ; 
on  the  contrary,  its  validity  would  depend  entirely  upon 
the  compliance  with  the  obligation  set  forth  in  the 
Sastrttj  and  the  presence  of  the  Gooroo  Furoliita,  and 


brothers,  relations  and 


connections,   and  the  utmost 


publicity ;  and  in  this  particular,  besides  the  evidence 
of  relations  and  connections,  the  depositions  of  others 
are  scarcely  to  be  credited,  and  witnesses  who  have 
deposed  to  Huradhun  Mookurjia's  adoption  appear 
to  be  strangers,  and  the  servants  of  Ghunsam  and 
inhabitants  of  other  places ;  and,  moreover,  the  wit- 
nesses have  stated  the  matter  of  Huradhun  3IooJcur- 
jia^s  performing  the  ceremonies  of  Ghunsam  Mookiir- 
jiah  sradh  in  so  confused  and  unsatisfactory  a  man- 
ner, that  much  dependence  cannot  be  placed  on  the 
verity  of  their  statements;  and,  as  to  the  anumati 
pattra  and   zuusseeyutnama  (or  will),  which  Appellants 
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have  adduced  in  proof  of  Huradhun  Moohirj let's  adop-        1849. 
tion,  they  contain  neither  the  signatm-es  of   brothers    Huradhux 
and  friends  of  Gkunsam  Mookurjia  as  witnesses,  nor  are        o^^drjia 
they  registered  or  bear  the  impression  of  the  JcazPs  seal,    MuxnoiiA- 
and  consequently  are  not  worthy  of  being  received  as    Mookukjia 
valid  documents;  on  the  contrary,  they  appear  nothing 
but  fabricated.     The  hibhanama  of  the  Eespondents 
was  drawn  out  on  the  day   of   Ghunsam  3Iool:ufj let's 
death  ;  such  hlhhanama  cannot  be  held  as  valid.     In- 
dependent of  this,  when  G&luk  Chunder  Moolcurjla,  on 
his  own  showing,  had  the  right  of  inheriting  the  whole 
of  Ghunsam  Moolmrjla'' s  estate,   according   to  Sastra^ 
because  of  his  union  with  the  deceased,  what  necessity 
then  was  there  for  the  execution  of  a  hlhbanama  ?  The 
hibbanama  in  question,  therefore,  is  not  free  from  doubt. 
Under  this  circumstance,  and  with  reference  to  the  rea- 
sons stated  in  the  decision  of  the  Provincial  Court  re- 
lative to  there  being  no  proof  of  the  adoption^  and  the 
invalidity  of  the  aniimatl  pattra  and  the  zvussceyut- 
na?nay  and  with  regard  to  what  has  been  said  therein  on 
the  accuracy  of  this  hibbanama,  and  the  reasons  assigned 
for  the  dismissal  of  the  Plaintiff's  claims, — these  mat- 
ters are   susceptible  of  amendment  and  modification,. 
and  tlie  decision  of  the  Provincial  Court  in  regard  to 
the  dismissal  of  the  claim  of  the  Plaintiffs  worthy  of 
being  upheld ;   consequently,   in    amendment  of  the 
decision  of  the  Calcutta  Provincial  Couit,  dated  17th 
February y  1831,  it  is    ordered,    that   the   claim    and 
appeal  of  Appellants  be  dismissed,  with  costs  of  both 
Courts,   and   that  the  decision  prove   no  bar  to  the 
claims  of  the  other  brothers  of  Ghunsa?Ji  Mookiirjlay 

The  Appellants,  being  dissatisfied  with  this  decree, 
presented  a  petition  for  review  of  judgment,  which 
was  refused ;  whereupon  the  Appellants  appealed  to 
Her  Majesty  in  Council. 
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1849.  lu  1841,  Hiiradhun  Moolurjia  attained  his  majoritj'", 

lluKAunuH  and  his  name  was  substituted  in  the  place  of  his  guar- 
ooKURjiA   ^jjjjjg^  jj^g  Appellant,  in  forma  imuperis.^  to  England. 

MlTTHORA- 

NATH  Mr.  Turner^  Q.  C,  Mr.  Forsyth^  and  Mr.  J.  B. 

and  others.  Mcmk,  for  the  Appellant. 

The  evidence  adduced  in  the  Court  below  by  the 
Appellant's  guardians,  sufficiently  established  the  fact 
of  his  adoption  by  Ghunsam  Moo^urjia.  The  pre- 
sumption is  in  favour  of  such  adoption.  The  fact  of 
Ghunsam  Mooliurjia  having  already  adopted  a  son,, 
who  died  in  his  lifetime,  the  state  of  his  health,  the 
impossibility  of  having  issue,  and  the  authority  given 
by  him  to  his  seeond  wife  to  adopt  a  son  or  sons,  as 
he  could  himself  have  done  by  law,  the  first  adopted 
son  being  dead,  Shamchunder  v.  Narayi  Diheh  (a), 
Goureepershaiid  Rai  v.  Mussummaut  Jijmala  (b),  Mus- 
sammat  Didlabh De  Y.  Mcinu  Bihi  (c).  These  are  strong 
facts  manifesting  his  intention  to  adopt,  and  to  favoui' 
the  probability,  that  he  superseded  to  power  given  to 
his  wife,  by  adopting  the  Appellant,  by  parol,  during 
his  sickness.  Accoixling  to  the  tenets  of  the  religion 
followed  by  Ghunsam  Moohurjia,  such  an  act  was 
absolutely  necessary,  his  future  beatitude  depending, 
according  to  the  prevalent  superstition  of  the  Hindoos, 
upon  the  performance  of  his  obsequies,  as  the  means 
of  redeeming  him  from  an  instant  state  of  suffering  after 
death.  1  Strange's  Hindoo  Law,  p.  73.  (2nd  Edit.) 
1.  W.  Macnaghten^s  Hindoo  Law,  p.  63.  Sutherland's 
Hindoo  Law  of  Adoption,  Pref.  p.  i.  Even  if  the 
evidence  is  conti-adictory,  still  upon  the  authority 
of  the  case  of  Rimgama  v.  Atchema  (cZ),  the  decision 
must  turn  upon  the  probabilities  of  the  case,   to   be 

(fl)  1  Ben.  Sud.  Dew.  Eep.  209.    (J)2Ben.Sud.Dew.Eep.l3G. 

(c)  5  Ben.  Sud  Dew.  Eep.  50. 

{d)  4  Moore's  Ind.  App.  Cases,  p.  1.  104. 
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collected  from  those  facts  which  have  been  established        ^^-^^ 
and  are  not  disputed.  The  order  made  by  the  Foujctarnj    Huradhux- 
Court  giving  possession  to  Goluk   Chunder  Moohurjia 
was  only  one  of  interim  possession,  pending  the  insti- 
tution of  a  regular  suit. 


MOOKURJIA 


Mr.  Wigram,  Q.  CI,  Mr.   E.  J.  Lloyd^  and  Mr. 
Edmund  F.  Moore^  for  the  Kespondents. 

No  reliance  can  be  placed  upon  the  evidence  given 
in  support  of  the  adoption  ;  it  is  principally  the  tes- 
timony of  strangers  and  servants  in  low  station  of  life, 
and  is  altogether  unworthy  of  credit.  Some  of  them 
swear  that  their  names  were  written  as  witnesses  to  the 
anumati  pattra^  but  upon  referrence  to  tha,t  document 
they  are  not  to  be  found  ;  this  shows  the  value  of  their 
testimony.  The  greatest  strictness  is  required  in 
evidence  to  prove  an  adoption  in  a  Hindoo  family. 
Sootrugun  Sutputtg  v.  Sahitra  Dye  (a).  Here,  un- 
questionable evidence  ought  to  have  been  given,  as  the 
alleged  adoption  is  by  parol,  without  deed,  oi'  delivery 
of  property.  The  onus  of  i^roof  is  upon  the  Appel- 
lant. The  alleged  deed  conveying  power  to  adopt, 
and  the  Will,  are  fabricated  instruments.  We  are  in 
possession,  under  an  order  of  a  Court  of  competent 
jurisdiction. — [Lord  Brougham :  We  think,  that  the 
alleged  Deed  of  gift  made  by  Ghinsam  Moohurjia^  in 
Goluk  Chunder  Moohurjla's  favour,  under  which  you 
got  possession,  is  a  forgery.] — Two  verdicts  have  been 
found  against  the  fact  of  adoption  by  the  Courts  in 
Indict^  and  this  being  a  question  of  fact  only,  a  Court 
of  Common  law  in  this  country  would  not,  in  such 
circumstances,  grant  a  new  trial  a  third  time.  The 
principle  upon  which  this  Court  proceeds  in  Indian 
(ff)  2  Knapp's  R  C.  Cases,  287. 


MUTItoRA- 

xAxn 

MooKURJIA 

and  othurs, 
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I'^^o.  cases,  is  laid  clown  by  Baron  Parhe^  in  Khoorshed-jee 
lluHADHUN  Manik-jce  v.  Mehnoan-jee  KhoorsJicd-jee  (a),  which  is, 
MooKuiuiA  ^Q  affirm  the  judgment  appealed  from,  unless  the  Court 
MiTTnoRA-  sees  that  the  judgment  is  clearly  wrong.  Here,  both 
MooicaRjiA  Courts  have  come  to  the  same  conclusion  upon  a 
mere  question  of  fact,  and  it  cannot  be  denied,  that 
the  Courts  in  India  have  better  opportunity  for 
examining  the  witnesses  and  arriving  at  the  truth, 
than  the  appellate  Court. 


and  otlicrs. 


25th  June, 
1849, 


The  Right  Hon.  T.  Pembeeton  Leigh  : 

The  suit  in  this  case,  was  instituted  by  the  Appel- 
lant against  Goliik  Chunder  Mookurjia^  Rashanund 
MooJturjia,  and  Unoop  Narain  Mooh'ujia.  The  Appel- 
lant alleged,  that  he  was  the  adopted  son  of  Ghunsam 
MooJcu7'jia,  the  deceased  brother  of  the  Defendants, 
and  he  prayed  to  be  put  into  possession  of  the  pro- 
perty of  Ghunsam. 

Neither  Rashanund  nor  Unoop  Narain  appear  to 
have  put  in  any  answer  to  this  demand,  in  the  Pro- 
vincial Court. 

Goluh  Chunder  MooMirjia  put  in  an  answer,  by 
which  he  denied  the  adoption  of  the  Appellant,  in- 
sisted that  he  had  never  been  separated,  either  in  pro- 
perty or  board,  from  Ghunsam  Mookurjia^  and  alleged, 
that  Ghunsam  Mookurjia  had,  immediately  before  his 
death,  made  a  Deed  of  gift  of  all  his  property  to  him, 
Goliih  Chunder  Mookurjia. 

The  Provincial  Judge,  before  whom  the  case  first 
came,    was   of   opinion,    that   the   adoption   was   not 
proved,  and  that  the  Deed  of  gift  to  Goluk   Chunder 
Mookurjia  was  proved,  and  he  decreed  accordingly. 
{a)  1  Moore's  Ind.  App.  Cases,  442. 


aiid  others. 
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The  Stulcier   Court^  on   appeal,  agreed   in   opinion       i^^^. 
with  the  Provincial  Court,  that  the  adoption  was  not   Hlthauhox 
pro\Td,  but  they  disbelieved,  or  doubted,  the  genuine-   ''  ^^^^^'^'^■'^ 
ness  of  the  Deed  of  gift  to  GoluJc  Chunder  Mookw-jia,    Mutkora- 
and  they  varied,   in  that  respect,  the  decree  of  the   Mookukjia 
Court  below,  dismissing  the  Appellant's  suit  without 
prejudice  to  this  question.     From  this  decree  of  dis- 
missal the  present  appeal  is  brought. 

Several  witnesses  on  the  part  of  the  Appellant  have 
sworn  to  the  diiicrent  facts  necessary  to  prove  the 
adoption.  On  the  other  hand,  the  Eespondents  have 
produced  witnesses  who  swear  to  facts  inconsistent 
with  such  adoption.  In  such  circumstances,  much 
must  depend  upon  the  probabilities  of  the  case,  to  be 
collected  from  those  facts,  as  to  whiclj  both  parties 
are  agreed. 

The  adoption  of  the  Appellant  is  alleged  to  have 
been  completed  in  the  autumn  of  1824.  'At  this 
time,  it  is  clear,  that  Ghiaisam  was  advanced  in  years, 
about  sixty-seven  years  old,  that  he  had  two  wives 
to  Avhom  he  had  long  been  married,  by  neither  of  them 
he  had  over  had  issue,  and  both  of  whom  were  of  such, 
an  age,  as  to  make  it  in  the  highest  degree  impro- 
bable that  he  should  ever  have  by  them  a  son  of  his 
body ;  one  is  stated  by  the  liespondents'  witnesses  to 
have  been  about  57,  and  the  other  about  36  or  37. 
He  seems  long  before  this  period  to  have  despaii-ed  of 
having  such  issue,  for  eighteen  years  before  he  had 
adopted  a  boy  called  Banee  Madho,  the  son  of  his 
brother,  Goluk  Chunder  Mookurjia.  In  April^  1824, 
Bancc  il/rti//^o  had  died,  without  issue.  These  are  facts 
about  which  there  is  no  controversy. 

According  to  the  religious  tenets  of  the  Hindoos,  a 
man's  state,  after  death — his  deliverance  from  a  place  of 
VOL.  IV.  B  2 
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suffering  called  Put,  (the  expression  used  in  the  trans- 
lation of  the  documents  before  us,  is  "  his  salvation,") 
depends  upon  his  leaving  a  son  to  perform  certain 
rites  and  ceremonies  after  his  death. 

That  these  opinions  were  shared  by  Ghunsam,  is 
clear  fi-om  the  e\ddence  produced  on  both  sides,  and 
he  had  acted  in  conformity  with  them,  by  the  adoption 
of  Banee  Madho.  Is  it  then  more  probable  that  on 
Banee  Madho' 8  death  he  should  supply  his  place  by 
the  adoption  of  another  son,  or  that  he  should  deli- 
berately and  piu'posely  incur  the  penalties  which,  ac- 
cording to  his  opinion,  would  attend  the  omission  'o 
discharge  this  duty  ?  The  former  proposition  is  that 
on  which  the  Appellant  relies,  the  latter  must  be 
maintained  by  the  Eespondents. 

An  adoption  may  be  made  either  by  a  man  in  his 
lifetime,  or  by  one  of  his  wives  after  his  death,  under 
a  power  conferred  upon  her  for  that  purpose  by  her 
husband  ;  and  the  case  of  the  Appellent,  is,  that  Ghun- 
sam  had  at  first,  in  a  fit  of  sickness,  provided  for  the 
adoption  in  the  latter  form,  but  afterwards  having 
recovered,  he  made  the  adoption  himself. 

The  facts  establishing  these  propositions  are  sworn 
to  by  several  witnesses,  and  documents  are  produced 
confii'matory  of  their  statements,  and,  with  an  excep- 
tion, to  which  we  shall  presently  advert,  neither  the 
witnesses  nor  the  documents  appear  to  be  open  to  any 
imputation,  beyond  what  applies  to  all  Hindoo  testi- 
mony, viz.  the  facility  with  which  false  witnesses  are 
produced  and  documents  fabricated. 

The  probability  in  favour  of  an  adoption  of  some 
child,  being  very  strong,  is  there  any  improbability  that 
the  Appellant  should  be  the  object  of  selection  ?  Upon 
the  evidence  he  would  appear  to  be  the  most  likely  to 
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be  eliosen.     He  was  a  nephew  of   Glmnscan,   the  son        1849. 
of  the  Defendant 


age,   living  in  his  house, 
Ghunsam^s  sister 
pears   to   have 


Rashanund ;  he  was  of   a  proper 

d  a  great  favourite  with 

,  and  Goluk   Chunder  MooJcurjia  ap- 

had  no  other  son  of   an  age  which 


would  admit  of  adoption. 

On  Glmnsani's  death,  which  took  place  on  the  30th 
of  Januarij^  1825,  both  his  wives  became  suttees. 
There  is  evidence  that  his  funeral  ceremonies  were 
performed  by  the  Appellant ;  and  on  the  25th  of 
February^  1825,  the  Nazir  of  the  Collectorate,  within 
which  Ghunsam  held  property,  reported  to  the  Col- 
lector the  death  of  Ghunsam^  "  and  that  he  had  left 
an  adopted  son,  a  minor,  named  Huradhun  Mookur- 
jiaP 

Ghunsam  appears  to  have  left  surviving  him,  be- 
sides the  three  brothers  already  named,  Goluk^  Unoop 
Narain^  and  Rashanund,   a   half  brother,  Beer  Eshur. 

On  the  death  of  Ghunsam,  Goluk  Chunder  Moo- 
kiirjia,  either  under 


the  alleged  deed  of  gift, 


or  as  an 


undivided  brother,  claimed  the  whole  of  Ghunsani's 
pi'operty. 

In  consequence  of  these  claims  of  Goluk  Chunder 
j\Iookurjia,  disputes  arose,  and  on  the  23rd  Ajpril,  1825, 
a  petition  was  presented  by  Beer  Eshur  to  the  Collector 
of  Nuddea,  in  which  the  Appellant  is  mentioned  as  the 
adopted  son  of  Ghmisam,  and  on  the  16th  of  Maij,  1825, 
a  petition  was  presented  to  one  of  the  Provincial  Courts, 
by  Unoop  Narain,  in  which  the  fact  of  the  Appellant's 
adoption  is  distinctly  stated,  and  the  same  statement 
is  repeated  by  Unoop  Narain,  in  an  answer  put  in  by 
him  in  a  late  stage  of  the  proceedings  in  this  cause. 

These  disputes  having  led  to  some  breach  of  the 
peace,  the  case  was  brought  before  the  Foiijdarry  Court. 
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i,si9.  ji^Yi  order  was  made,  by  whicli  Gohik  Chundcr  Mookurjia 

llruADiiuN  Avas  continued  in  possession  of  the  property,  until  the 

°  y  ^"^'  right  should  be  determined  in  the  Civil  Court,  and  in 

MuTiroiiA-  October,  1825,  the  plaint  was  filed. 

NATII  . 

MooKURjiA        The  evidence  of  the  Appellant  being  such  as  we 
eis.    ]^^^.^^  stated,  \hQ  objections  made  to  it  by  the  Eespon- 
deuts,  and  the  counter-evidence  brought  forward  by 
them,  are  to  be  considered. 

It  is  first  said,  that  the  Appellant's  witnesses  who 
depose  to  the  facts,  constituting  the  adoption,  are  for 
the  most  part  in  a  low  station  of  life,  and  likely 
to  be  influenced  by  the  Appellant ;  but  it  is  sufficient 
to  state,  in  answer,  that  these  witnesses  depose  to  the 
presence,  on  the  principal  occasions  to  whicli  they 
refer,  of  many  other  individuals  whom  they  name, 
any  one  of  whom  might  have  been  called  by  the  Re- 
spondents, and  yet  not  one  single  witness  is  examined 
for  that  purpose.  One  of  the  witnesses  for  the  Appel- 
lant is  the  priest  who  performed  the  religious  cere- 
monies of  adoption.  The  fact  of  the  adoption  is  re- 
cognised by  two  members  of  the  family  immediately 
upon  the  death  of  Ghimsam,  and  as  far  as  appears  by 
any  thing  produced  to  us,  is  not  denied  by  any  body, 
but  Goluh  Chunder  Mookurjia^  and  his  sons,  who 
having  succeeded  to  his  interest,  are  Eespondents  upon 
this  appeal. 

It  was  then  said,  that  several  of  the  same  witnesses 
who  have  sworn  to  the  adoption,  swear  also  that  their 
names  are  written  as  witnesses  to  the  anumati  pattra^ 
or  instrument  by  which  power  to  adopt  was  given  by 
Ghimsam,  to  one  of  his  wives,  and  that  on  referring 
to  the  transcript  of  the  proceedings  no  names  of 
witnesses  appear. 

The  orginal    document,   however,    was    before   the 


and  others 
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Court  beloWj  and  successively  before  several  Jiulgos,       ^^"i-^- 
who,  on  other  points,  discredited  the  witnesses,  and  if  IIuradhun 
so  palpable  an  objection  to  their  testimony  had  really      o"kuujlv 
existed,  we  cannot  suppose  that  by  all  these  Judges  it   ^i^thoua- 
would  have  been  overlooked.  ISEookl-rjia 

The  evidence  for  the  Respondents  consisted  mainly 
of  tl^e  Deed  of  -gift  to  GoliiJz  Chancier  JUooknrjia,  and 
of  a  report  made  by  the  police  of  the  examination  of 
the  widows  of  GImnsam,  on  the  occasion  of  their 
becoming  suttees,  and  of  alleged  conversations  witli 
Crhimsam,  in  which  he  is  stated  to  have  declared,  that 
ho  neither  liad  adopted,  nor  would  adopt,  another  son 
after  the  death  of  Baaee  Madho. 

As  to  the  first  document,  the  Deed  of  gift,  we 
expressed  in  the  course  of  the  argument,  a  clear 
opinion,  that  it  was  a  forgery,  and  the  Counsel  for 
the  Eespondents  hardly  ventured  to  maintain  its  ge- 
nuineness. 

The  other  document  deserves  more  attention.  It 
contains  the  examination  of  the  Police  Officei*s.  of  the 
widows,  previous  to  their  being  burned  with  the  corpse 
of  their  husband,  and  they  are  there  stated  to  ha\  o 
declared,  that  they  had  no  son  nor  daughter,  which  it 
is  said  would  not  be  true,  if  the  Appellant  had  been 
tlie  adopted  son  of  their  husband. 

On  referring  to  the  Regulation,  however,  under 
which  this  official  examination  takes  place,  as  well  as 
to  the  nature  of  the  examination  itself,  we  think,  that 
the  question  applies  to  natural-born  children,  and  that 
it  appears  from  the  answer  of  the  widows,  in  this  case, 
that  they  so  understood  it,  for  their  words  ai-e,  "  We 
have  no  son  nor  daughter,  we  are  barren." 

The  parol  testimony  for  the  Respondents  is  open 
to  the  observation,    that   nearly   all   theii*   witnesses 
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depose,  either  to  the  executioii  of  the  Deed  of  gift 
to  Goluk  Chunder  Mookurjia,  or  to  conversations 
with  Ghimsamy  in  which  an  intention  to  make  the 
gift  is  expressed.  Kow  that  deed  is  palpably  a  mere 
fabrication. 

In  this  state  of  the  evidence,  if  the  case  had  come 
originally  before  ns,  we  conld  have  had  no  hesitation 
in  holding,  that  the  Appellant  had  established  his 
case,  and  the  question  is,  whether  we  are  to  attribute 
so  much  weight  to  the  judgments  already  pronounced, 
as  to  abstain  from  giving  effect  to  our  own  opinion. 

On  examining  these  judgments,  we  cannot  say  that 
the  reasons  assigned  by  the  Judges  are  such  as  add 
authority  to  their  decision.  The  Judge  of  the  Pro- 
vincial Court  appears  to  have  considered,  that  many 
circumstances  were  necessary  to  the  validity  of  an 
adoption,  which  (whether  usual  or  not)  certainly  are 
not  required  by  law,  and  to  have  so  far  miscarried  in 
examining  the  evidence,  or  estimating  its  value,  as  to 
be  of  opinion  "  that  there  rests  no  doubt  on  the 
authenticity  of  the  Deed  of  gift  in  the  name  of  Goluk 
Chunder.''''  In  the  Sudder  Court,  the  same  error 
appears  to  have  existed,  with  respect  to  the  law  of 
adoption,  as  prevailed  in  the  inferior  Court,  and  no 
additional  reasons  are  assigned  for  disbelieving  the 
Appellant's  evidence. 

Upon  the  whole,  we  must  advise  Her  Majesty  that 
the  judgment  complained  of,  ought  to  be  reversed, 
that  it  should  be  declared,  that  the  Appellant  had 
made  out  his  title  as  the  adopted  son  of  Glmnsam 
Mookurjia^  and  that  the  case  should  be  remitted  to 
the  Court  below  with  this  declaration  and  direction, 
to  give  eff'ect  to  the  Appellant's  claims  in  this  suit, 
which  may  be  consequential  upon  that  declaration. 
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MuDHOO  SooDuN  Sundial        -        -     Apjyellant, 

AND 

SuROOP  Chunder  Sirkar  Chowdry  -     EespondenL*^ 


Two  APPEALS. 


On  Appeal  from  the  Stickler  Dewtxnny  Adawhlt,  at 
Bengal. 

J.  HESE  appeals  from  the  Sudder  Court,  at  Bengal,     onh.  &  2st]i 
were  made  in  two  separate  suits,  instituted  by  the  Ee-     '^^^^^  ^^'*^- 

Where  the 
*Present :  Members  of  the  Judicial  Committee, — LordBrougham,    pointat  issue, 

Lord  Langdale,  the  Eight  Hon.  Dr.  Lushington,  and  the  Eight  Hon.  of  fact  onlv^ 
T.  Pemberton  Leigh.  there  is  a 

Privy  CounciUor,— ^55C5So;-,— Sir  E.  Evan,  Knt.  strong  pre - 

*'  J      '  sumption  in 

fayour  of  the 
judgment  of  the  Court  below,  as  the  Judges  in  India  possess  advantages 
in  furining  an  opinion  of  the  probability  of  the  transaction,  and,  in  some 
cases,  of  the  credit  due  to  the  witnesses  ;  but  that  does  not  relieve  the 
Court  of  the  last  resort,  from  the  duty  of  examining  the  whole  evidence, 
and  forming  its  opinion  upon  the  whole  case. 

In  a  suit  for  mesne  profits  of  lands  pui-chasedby  the  Plaintiff  from  the 
Defendant,  the  Defendant  pleaded,  in  bar  to  the  action,  a  deed  of  agree- 
ment, containing  a  concbtion,  that  the  Plaintiff,  (pending  a  suit  then 
lately  brought  by  the  Defendant  for  recovery  of  the  lands  in  question,  and 
until  his  name  was  entered  in  the  Collector's  books,)  should  have  no 
claim  to  the  profits.  The /Allah  and  Sudder  Courts  in  ladia  discredited 
the  oral  testimony,  and  declared  the  deed  to  bo  a  forgcrj'.  Upon  appeal, 
thesedccrees  were  reversed;  the  Judicial  Committee, upon  theevidence  and 
probabilities  of  the  case,  being  of  opinion,  that  the  circumstance  of  the 
vendor  not  being  in  possession  of  the  lands  at  the  time  of  the  purchase, 
and  that  a  suit  was  depending  at  the  time  to  recover  possession,  and 
taking  into  consideration  the  length  of  time  that  had  elapsed  before  the 
Plaintiff  made  his  demand,  were,  coupled  with  the  e\-idencc  produced, 
sufficiently  strong  facts  in  favour  of  the  deed  of  agreement. 
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spondcut  against  the  Appellant,  in  the  Zillah  Court  of 
Xuddca^  to  recover  the  mesne  profits  of  an  estate, 
forming  part  of  the  ^yer^unnci  Oo/crah,  situate  in  JVud- 
dea.  The  first  suit  was  brought  to  recover  the  sum 
of  Es.  49,999.  5a.  llg.  Ik.,  the  amount  of  principal 
and  interest  on  the  mesne  profits  of  a  ivfo-ana  share 
of  the  talook  of  Dihi  Bijdiiathpore^  consisting  of  62 
mouzas^  part  of  iiergunna  Ookrah^  from  the  8th 
of  Fchruanj,  1819,  to  the  7th  of  Fehruary,  1826. 
The  second  suit  was  also  brought  to  recover 
Es.  11,173.  7a.  13g.,  the  principal  and  interest. for 
mesne  profits  of  a  two-a«a  share  of  1 8  villages,  form- 
ing part  of  the  Zemindar?/  of  the  turiif  SooJcsagiir, 
from  the  13th  of  Januarjj^  1819,  to  the  12th  of  April, 
1827.  Eoth  these  appeals  involved  substantially  the 
same  question,  which  was  one  of  fact  only,  namely, 
whether  an  agreement-deed,  dated  the  12th  of  Fe- 
hruary,  1819,  which  contained  a  covenant  by  the  Ee- 
spondent  to  forego  the  mesne  profits  until  his  name 
was  entered  in  the  Collector's  books,  set  up  by  the 
Defendant,  as  a  defence  to  the  action,  was  a  genuine 
instrument,  or  not  ?  As  the  two  cases  depended  on 
the  same  question,  the  first  appeal,  relating  to  Dihi 
Bijdnathpore,  only  was  heard.  The  facts  and  pro- 
ceedings in  the  Zillah  and  Sudder  Courts  in  India, 
are  fulty  stated  and .  commented  upon  in  the  judg- 
ment. 

The  appeal  was  argued  by 

Mr.  Turner,   Q.C.,   Mr.  Forsijth,   and  Mr.   J.    B. 
Maule,  for  the  Appellant ;  and 


Mr.  Wigram,  Q.  C,  j\Ir.   K  J.  Lloyd,  and  Mr. 
Edmund  F.  Moore,  for  the  Eespondent. 
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This  is  an  appeal  from  the  Sudder  Dewannjj  Court  *  '^"^^J'J^f '^'^ 
of  Bengal,  and  the  subject-matter  of  the  suit,  is  the 
mesne  profits  of  an  estate  in  the  ijergunna  OoJcrah, 
claimed  by  the  present  Eespondent,  in  whose  favour 
both  the  Zillah  Court  of  Nuddea  and  the  Sudder 
Court  pronounced  decrees. 

In  the  course  of  these  proceedings,  the  Appellant, 
who  was  the  Defendant  in  the  Court  below,  pleaded 
an  agreement  contained  in  an  instrument  bearing  date 
the  12th  of  Fehniarij,  1819,  and  the  whole  case  tiu-ned 
upon  the  question,  whether  this  agreement  was  a  ge- 
nuine and  valid  deed,  or,  as  contended  by  the  Ee- 
spondent,  a  forged  instrument. 

Both  the  Courts  below  have  decided  against  the 
validity  of  the  instrument ;  a  fact  which,  considering 
the  advantages  the  Judges  in  India  'generally  possess, 
of  forming  a  correct  opinion  of  the  probability  of  the 
transaction,  and  in  some  cases  of  the  credit  due  to 
the  witnesses,  affords  a  strong  presumption  in  favour 
of  the  correctness  of  their  decisions,  but  does  not, 
and  ought  not,  to  relieve  this,  the  Court  of  last  re- 
sort, from  the  duty  of  examining  the  whole  evidence, 
and  forming  for  itself  an  opinion  upon  the  whole 
ease. 

We  proceed  then  to  a  consideration  of  the  evi- 
dence, and  an  investigation  of  the  reasons  assigned 
by  the  Judges  in  the  Courts  below  for  their  decision ; 
but  before  commencing  this  task,  a  very  brief  statement 
of  the  facts  of  the  case  will  be  necessary. 

The  Board  of  Eevenue,  on  the  29th  of  December, 
1S13,   sold  a  property  situate  in  zillah  Nuddea,   for 
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arrears  of  revenue.  That  property  consisted  of  271 
moiizas,  of  which  62,  constituted  Dihi  Bfjdnathporey 
and  18y  twnf  SooJchsagur.  By  two  purchases  the 
Appellant  became  the  proprietor  of  one  half  of  this 
property^  the  other  half  was  owned  by  persons  of  the 
name  of  Bundojia.  For  some  time,  joint  posses- 
sion was  held  of  the  whole  estate,  excepting  Di/u 
Bijdnaihjiore  and  tiiruf  Soolchmgur.  These  two  dis- 
tricts the  occupants  held  adversely,  and  against  them 
suits  to  recover  possession  were  brought  by  the  pur- 
chasers. 

On  the  8th  of  Fehruarij^  1819,  these  suits  being  still 
undetermined,  the  Appellant,  who  held  an  eight-aw« 
share,  sold  a  two-ana  share  to  the  Eespondent.  These 
facts  are  common  to  both  parties ;  but  Avith  respect 
to  the  payment  of  the  purchase-money,  there  is  much 
dispute  :  it  will  be  necessaiy  hereafter  ta  advert  to  this 
circumstance  ;  but  it  is  more  convenient,  at  present, 
to  proceed  with  a  statement  of  the  facts  which  do 
not  appear  to  be  disputed. 

On  the  2Srd  of  November,  1819,  the  Appellant 
and  his  co-owners  obtained  possession  ef  Dihi  Bijd- 
nathpore,  imder  decree  of  the  Court.  On  the  2Tth 
of  June,  1822,  the  property  was  divided  under  the 
orders  of  the  Collector,  and  the  Eespondent  was 
awarded  7f  mouzas  in  Dilii  Bydnathpore, 

In  Jidi/j  1826,  the  Appellant  sold  the  whole  of  his 
share  of  this  property,  excepting  his  share  in  turiif 
Sookhsagv.r,  and  3^  villages  in  another  turvf,  to  a  Mr, 
Harris.  With  Mr.  Harris  the  Eespondent  had  dis- 
puted as  to  his  share  of  this  property,  A  litigation 
f ollowedy  which  terminated  by  compromise  on  the  3rd 
of  April,  1832, 
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The  plaint  in  the  present  suit  was  filed  on  the  8th       1849. 
of  Juhj^  1833.     By  that  plaint,  the  Eespondent  de-     Mudhoo 
mands  lis.   49,999,  as  mesne  profits,  from  the  19th  ^''''^l'^^^'^' 
of  January^  1819,  to  the  11th  of  Aprils  1826,  interest         *'• 
included.     It  is  certainly  somewhat  singular  that  such    Chdxder 
a  demand  as  this,  if  well  founded,  should  have  been    oho'wdry. 
so   long  delayed;   no  less  than  seven  years  having 
elapsed  from  the  period  when  the  claim  ended,  before 
the   commencement   of   a    suit    to   recover   what   is 
alleged  to  have  been  due  yearly,  at  least,  if  not  half- 
yearly,  for  seven  successive  years  from  1819.     This 
is  surely  a  circumstance  which  requires  a  very  satis- 
factory explanation ;  for  necessarily,  after  the  lapse  of 
so  many  years,  there  must  be  great  difficulty  in  ascer- 
taining the  truth  of  such  a  demand,  not  to  mention  the 
presumption  against  it,  for  non-claim  for  so  long  a  time. 
It  appears,  however,  from  the  plaint,  and  also   from 
other  proceedings  in  this  cause,  that  the  Eespondent 
in   1824,  instituted  a  suit  against  the  Appellant,  in 
which  he  claimed  mesne  profits  between  t\\Q   12th  of 
April^  1819,  and  the  14th  of  December,  1823,  of  this 
same  Dihi  Bijdnathpore. 

In  defence  to  this  suit,  the  Defendant  pleaded  two 
agreements ;  one  an  agreement  dated  the  12  th  of 
February,  1819,  and  the  other  an  agreement  dated 
the  15th  of  May,  1822  ;  the  Eespondent,  in  reply, 
admitted  the  execution  of  this  latter  agreement,  and 
denied  the  former  altogether. 

Various  documents  are  produced ;  amongst  others, 
the  two  agreements  and  the  signatures  attached  to 
each,  were  compared  with  each  other ;  but  from  this 
comparison  no  residt  was  obtained.  No  evidence 
as  to  the  execution  of  the  disputed  agreement,  was,-  sa 
far  as  appears,  produced. 
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The  decree  of  the  Court,  bearing  date  the  10th  of 
Januartj^  1826,  was  to  this  effect,  that  the  Eespondent 
shouki  be  non-suited,  with  leave  to  correct  his  plaint, 
and  brins;  a  fresh  suit. 

From  this  period,  January^  1826,  to  April.,  1833, 
no  proceedings  were  adopted  by  the  Eespondent  to 
recover  any  part  of  these  mesne  profits.  He  states 
himself  (for  another  purpose,  indeed,)  to  have  been  a 
man  of  wealth  and  substance ;  he  enters  into  litigation 
with  Mr.  Harris  J  who  piu-chased  from  the  Appellant, 
but  he  never,  till  Apr  11^  1833,  attempts  to  recover 
either  the  mesne  profits,  due  as  alleged  at  the  com- 
mencement of  the  suit  of  1824,  nor  those  subse- 
quently accruing,  till  1826,  when  Mr.  Harris  made  his 
purchase. 

There  is  nothing  in  the  course  of  these  proceedings 
that  we  can  discover,  which  can  in  any  way  satisfacto- 
rily account  for  this  delay,  if  the  Eespondent  had 
really  and  truly  a  bond  fide  claim  to  these  mesne 
profits.  He  was  warned  by  the  Judge  in  1826,  of  the 
errors  contained  in  his  plaint,  according  to  the  con- 
ception of  the  Judge,  namely,  that  being  in  possession 
of  the  property,  he  claimed  for  the  mesne  profits; 
whether  or  not  that  was  a  real  error,  we  need  not  de- 
cide ;  but  this  is  clear,  that  he  was  at  liberty  to  bring  a 
new  trial,  and  to  shape  his  plaint  as  he  might  be 
advised. 

But  this  is  not  all.  He  was  distinctly  apprized  of 
the  nature  of  the  main  defence  to  his  action,  namely, 
that  his  claim  was  precluded  by  the  agreement  of  the 
12th  of  February ;  that  the  Judge  expressed  his  opi- 
nion that  the  Appellant  in  some  part  of  his  defence 
was  attempting  to  deceive  the  Court,  and  yet  for  se\en 
years  the  Appellant  does  nothing. 
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Surely  it  affords  no  weak  presumption  against  a 
claim  so  long  delayed,  that  the  Kespondent,  with  full 
knowledge  of  all  the  facts,  and  the  nature  of  tlie  de- 
fence, should  so  long  neglect  his  own  interest,  with 
ample  means  of  protecting  it. 

But  to  resume  the  narrative.  The  answer  to  this 
plaint  of  1833,  is  substantially,  though  a  great  deal  of 
argument  is  mixed  up  with  the  real  defence,  that  the 
Eespondent  executed,  on  the  12th  of  Fehruary^  1819, 
the  deed  produced  in  the  former  suit,  and  that  by  the 
tenor  of  that  deed,  the  Eespondent  is  precluded  from 
maintaining  this  suit. 

It  Avill  be  expedient  to  state  concisely  the  contents 
of  that  agreement,  and  then  to  consider  whether  such 
contents  are  consistent  with  the  proved  circumstances 
of  the  case,  and,  whether  the  execution  of  such  a  deed 
is  on  the  whole  probable  or  improbable. 

This  deed  is  in  the  name  of  the  Respondent,  ad- 
dressed to  the  Appellant.  It  states,  that  a  Bill  of  Sale, 
and  a  receipt  of  the  amount  value,  had  been  executed 
by  the  Appellant ;  that  the  Respondent,  awaiting  the 
entry  of  his  name  in  the  Collectorate  records,  had  not 
paid  the  money,  but  had  executed  a  Bond  for  it ;  that 
five  days  after  recording  the  name  in  the  records,  the 
money  should  be  paid. 

The  first  part  of  this  recital,  so  far  as  relates  to  the 
Bill  of  Sale,  is  admitted  to  be  true  ;  but  in  this  agree- 
ment, the  receipt  is  said  to  bear  even  date  with  the 
Bill  of  Sale,  viz.,  Februa7'ij  the  8th ;  whereas  on  in- 
specting it,  the  date  is  the  same  as  that  of  the  agree- 
ment itself,  namely,  the  12tli  of  Fehniarjj.  This  cir- 
cumstance naturally  gives  rise  to  some  suspicion,  nor 
is  that  suspicion  cleared  away  by  the  explanation 
oft'ercd,  that  the  receipt  was  written  on  the  Sth,    but 
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dated  afterwards  on  the  12th,  when  the  Bond  for  pay- 
ment of  the  piu'chase-money  is  said  to  have  been 
given.  The  agreement  then  states  that  the  purchase- 
money  was  not  paid,  but  that  a  Bond  was  given  for  it, 
conditioned  for  payment  of  the  money  five  days  after 
the  Respondent's  name  shouhl  be  recorded  in  the  Col- 
lectorate  ;  the  Bond  was,  during  the  interval,  not  to  carry 
interest,  and  no  chiini  was  to  be  made  for  principal 
during  that  time.  Though  at  first  sight  it  may  ap- 
pear strange,  that  instead  of  actual  payment,  a  Bond 
should  be  taken,  yet  there  are  circumstances  which 
tend  to  I'econcile  the  arrangement  with  probability, 
which  is  only  reason  for  examining  it,  as  no  dis- 
sent exists  as  to  the  payment  itself,  whensoever  or 
howsoever  made. 

The  vendor  himself  was  not  in  possession  of  a  part 
of  the  property  purported  to  be  sold.  Suits  at  his  in- 
stance were  depending  for  the  recovery  of  that  property, 
and  the  results  of  such  suits  must  in  some  degree 
have  been  uncertain.  It  was  impossible,  therefore, 
for  the  vendor  to  give  possession  of  all  the  property 
purported  to  be  sold,  and,  consequently,  not  impro- 
bable that  the  purchaser  should  decline  to  pay  the 
purchase-money  until  put  in  possession.  The  Re- 
spondent avers,  that  he  paid  the  money  at  the  time, 
and  that  the  Bill  of  Sale  and  receipt  were  duly  re- 
gistered, and  so  the}'"  appear  to  have  been  ;  but 
surely  it  was,  or  ought  to  have  been  (had  not  his  own 
delay  prevented  it),  in  the  power  of  the  Respondent 
to  have  proved  the  payment.  The  sum  purported  to  be 
paid,  is  Rs.  77,500  in  cash,  current  coin,  &c.,  before 
three  witnesses. 

The  sum  total  is  between  £7,000  and  £8,000 ;  could  it 
be  a  matter  of  difficulty  to  have  proved  so  large  a  payment 
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in  money,  and  was  it  not  a  most  important  fact  in  the 
cause,  as  it  would  have  falsified  a  very  material  aver- 
ment in  this  most  important  instrument  ?  Yet  no  at- 
tempt is  made  to  establish  a  fact  of  this  importance.  We 
cannot,  therefore,  say,  that  this  statement  in  the  agree- 
ment is  wholly  improbable,  and  certainly  it  is  not  re- 
futed by  the  Respondent.  It  is  right,  however,  on  the 
other  hand  to  observe,  that  there  is  no  proof  of  the 
execution  of  this  alleged  Bond,  nor  of  any  payment 
made  under  it,  according  to  the  agreement ;  omissions 
which  justly  give  rise  to  some  susj)icion. 

There  is  nothing  contrary  to  justice  in  the  pro- 
vision contained  in  the  agreement,  that  during  the 
period  before  the  entry  of  the  purchaser's  name  in 
the  books  of  the  Collectorate,  no  interest  should  run 
upon  the  Bond  ;  and  on  the  other  hand,  no  part  of  the 
profits  be  payable  to  the  Respondent.  The  agi'ce- 
ment  then  provides,  that  possession  shall  not  be  given 
to  the  Respondent,  of  Dihi  Bydnathpore^  until,  in  the 
event  of  the  pending  suit  terminating  favourably  to 
the  owners  of  the  property,  that  part  of  the  estate 
lying  in  Dihi  Bydnathpore  had  been  partitioned  off,  and 
possession  given;  that  in  the  meantime,  the  pur- 
chaser should  pay  the  Government  revenue,  but  should 
have  no  claim  to  the  profits ;  the  vendor,  the  present 
Appellant,  paying  the  embankment  and  other  expenses 
belonging  to  the  peryimna,  and  also  the  costs  of  the 
pending  suits.  If  the  suit  should  not  be  successful, 
then  the  rents  collected  at  the  joint  management  office 
are  to  be  applied  to  pay  the  expenses. 

It  was  contended,  that  this  arrangement  was  so  un- 
just and  inequitable,  so  injurious  to  the  interests  of  the 
Respondent,  that  the  execution  of  such  an  instrument 
by  him  was  grossly  improbable,  and  seeing  the  Judges 
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of  the  Zillah  and  Sadder  A daivlut  were  of  that  opinion  ; 
hut  it  does  not  appear  to  us,  that  the  conditions  con- 
tained in  this  instrument  are  plainly  so  absolutely  un- 
just, as  to  tend  to  the  conclusion,  that  on  that  ac- 
count alone,  the  deed  should  be  considered  a  forgery. 
"Whether  those  conditions  were  unjust  or  not,  depends 
on  many  facts,  of  which  we  have  no  evidence  or  means 
of  judging  ;  on  the  result  of  contingencies,  the  probabi- 
lity of  which,  it  is  impossible  for  us  to  measure  ;  and 
even  the  Courts  below,  though  possessed  of  local 
knowledge,  could  not  have  adequate  legitimate  means 
to  accomplish  such  a  task. 

AVe  do  not  think  it  necessary  to  follow  in  detail  the 
remaining  contents  of  this  instrument :  an  arrangement 
somewhat  similar  is  made  as  to  Sookhsagur ;  but  this 
suit  has  no  reference  to  that  property. 

It  was  urged  against  the  validity  of  this  agreement 
deed,  that  it  had  not  been  registered  ;  and  though  it 
does  not  appear  that  registration  was  essential  to  confer 
upon  it  legal  force,  yet  certainly  the  absence  of  regis- 
tration is  a  circumstance  for  consideration.  The  deed 
of  May,  1822,  was  not  registered  also. 

It  is  now  necessary  to  consider  the  evidence  to  the 
execution  of  this  agreement  deed,  which  deed,  it  must 
be  remembered,  was  deposited  in  Court  in  the  suit  of 
1824.  There  are  five  attesting  witnesses.  The  first 
witness  who  speaks  to  the  deed,  is  Nushee  Ram  Ghose^ 
and  his  name  appears  as  an  attesting  witness  to  the 
agreement  of  February  the  12th ;  and  if  these  papers  are 
correct,  he  was  produced  by  the  Plaintiff,  the  Eespon- 
dent.  He  deposes  to  the  execution  of  the  agreement 
and  identifies  it.  It  is  very  difficult  to  say,  that  this 
witness,  so  produced,  is  not  entitled  to  any  credit ;  but 
no  observation  is  made  by  either  of  the  Judges  upon  his 
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tostiinoiiy.  We  are  not  able  to  concur  with  the 
Judge  in  the  Zillah,  that  the  circumstances  to  which 
he  refers,  destroy  the  credit  of  the  witnesses ;  we 
cannot  forget  that  they  are  examined  seventeen  years 
after  the  date  of  the  instrument.  Nubeen  Chimder-, 
another  attesting  witness,  also  proves  the  execution 
and  identity  of  the  instrument ;  so  also  Ram  Koondcr 
Deij  ;  and  their  testimony  is  supported  by  the  evidence 
of  Kounla  Kanth  and  Ram  3IoInm. 

It  is  quite  true,  that  such  is  the  lamentable  dis- 
regard of  truth  prevailing  amongst  the  native  inha- 
bitants of  Iliudosian,  that  all  oral  evidence  is  neces- 
sarily received  with  great  suspicion,  and  when  ojjposed 
by    the    strong    improbability    of   the   transaction   to 
which    they  depose,   or   weakened   by   the   mode   in 
Avhich  they  speak,  it   may  be  of  little  avail ;  but  we 
must  be  careful  not  to  carry  this  caution  to  an  ex- 
treme length,    nor  utterly    to    discard  oral   evidence, 
merely  because  it  is  oral,  and  unless  the  impeaching 
and  discrediting  circumstances  are  clearly   found  to 
exist.     It  would  be  very   dangerous  to  exercise  the 
judicial  function,  as  if  no  credit  could  necessarily  be 
given  to  Avitnesses,  deposing  viva  voce,  how  necessary 
however  it  may  be  always  to  sift  such  evidence  with 
great  minuteness  and  care.     It   is  a  remarkable  fact, 
in    tliis   case,  tliat   the    existence   of    an   agreement, 
bearing  date  Februarij  12th,  1819,  is  admitted.     There 
is  produced  in  this  cause,  a  deed  indisputed,  bearing 
date   Maij  15th,  1822,  consequently,  long  before  the 
first  suit  w\^s  commenced,  which  expressly  recognized 
an  agreement  deed,  dated  Febraarij  12th,  1819.     It  is 
said,  that  there  was  a  deed  of  that  date,  but  that  it 
was  of  a  different  tenor ;   of  this  averment,  we  do  not 
find  the  slightest  proof ;   there  is  no  e^'idence  of  any 
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i8-i9.  other  deed  of  that  date.  This  defence  was  not,  so  far 
as  appears,  set  up  in  the  former  suit  of  1824,  and 
surely  the  presumption  in  the  absence  of  all  proof  to 
the  contraiy,  is,  that  this  deed  of  1822  referred  to  the 
deed  of  February  12th,  1819,  produced  in  this  cause, 
and  produced  as  early  as  1824,  when  it  was  not  even 
alleged,  that  there  was  another  deed  of  the  same  date, 
of  a  different  tenor.  Under  these  circumstances,  we 
consider,  that  the  agreement  of  1822  affords  a  strong 
confirmation  of  the  deed  of  February  12th,  produced 
by  the  Appellant.  There  is  another  obseiwation  made 
by  the  Judge  of  the  Zillah  Court,  which  we  think 
should  be  adverted  to.  The  Judge  argues,  that  the 
non-production  of  this  deed  in  a  suit  as  to  Soolchsagur^ 
though  it  was  called  for,  is  an  argument  against  the 
validity  of  the  deed.  We  do  not  sufficiently  know 
the  circumstances  of  that  suit,  to  enable  us  to  form 
any  accurate  opinion,  as  to  the  necessity  of  producing 
it ;  but  as  this  very  deed,  long  before  that  suit  com- 
menced, was  deposited  in  Court  in  a  piior  sliit,  and 
placed  among  its  records,  it  'is  difiicult  to  conclude,  as 
it  was  accessible  to  both  parties,  that  the  non-pro- 
duction in  that  cause,  is  a  proof  of  its  being  a  forgery ; 
besides,  the  deed  of  1819  was  no  defence  to  that 
claim. 

Among  those  papers  are  to  be  found  numerous 
extracts  from  the  proceedings  4n  various  other  suits 
relating  to  some  parts  of  the  estate  originalLy  sold  in 
1813.  We  do  not  think  that  any  conclusion  as  to 
the  main  issue  in  this  case  can  be  safely  drawn  from 
those  extracts.  It  is  very  difficult  from  such  extracts 
only,  to  understand  accurately  such  a  series  of  com- 
plicated litigation,  and  still  more  difficult  and  danger- 
ous to  rely  upon  isolated  parts  of  former  proceedings 
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between  different  parties  and  for  different   purposes,        i^"*^- 

as  applicable  to  the  question  in  the  case.  Mudhoo 

We  do   not   find  that  the   Judges   in   the  Courts  ^^^^i^ 
below   imported    them    into  their    reasons,    for  the      g^j'^.^-p 

conclusions  to   which   they   an-ived,    except   for   the  Chum^er 

SiRKAR. 

purpose  of  fixing  the  amount   of   mesne   profits  ;  we,    chowdry. 
therefore,  do   not   deem  it  necessary  to  notice  them 
more  particularly. 

On  the  whole,  we  are  of  opinion^  that  the  agreement 
of  the  12th  of  February^  1819,  is  established  by  the 
evidence  produced,  and  that  it  must  be  carried  into 
effect ;  consequently,  the  claim  for  mesne  profits  of 
Dihi  BfjdnatJipore  cannot  be  maintained  for  the  period 
antecedent  to  possession  on  the  Dihi^  being  completely 
partitioned  off  ;  and  we  do  not  find  that  it  was  com- 
pletely partitioned  off,  and  possession  taken  by  the 
Eespondent,  at  any  time  during  the  period  for  which 
mesne  profits  are  claimed  by  this  action. 

We  are,  therefore,  under  the  necessity  of  reversing 
the  judgment  of  the  Court  below,  and  of  the  two 
inferior  Courts,  and  pronouncing  that  the  Eespondent 
has  failed  in  establishing  his  claim. 

Jjord  JBrouffkafn : — The  other  appeal,  relating  to  turuf 
Sookhsar/w,  will  follow  the  same  fate :  the  judgment 
appealed  fi'om  in  that  case  must  also  be  reversed. 


4 -14 


CASES    IX    THE    VmYY    COrXCIL 


EaJAII    OoDIT    PrRKASH    SiXG 


Appellant^ 


AXD 


Hexry  Maktindell  tmd   AYilliam  >  „  ?    /  * 

Stacy ^ 


Snl  July 
1849. 

A  deed  of 
mortgage, 
and  condi- 
tional sale, 
contained  a 
covenant  for 
possession  by 
the  mortgagee 
during  the 
mortgage 
term.     Pos- 
session was 
withheld, 
though  the 
mortgagor 
received  the 
mortgage 
money. 

Held,  that 
an  action 
■would  lie  by 
the  mort- 
gagee against 
the  mort- 
gagor for  re- 
covery of  the 
principal  and 
interest,  mo- 
ney advanced. 


Oil  Ajjpeal  from  the  SudJcr  Dcivanmj   Court  at 
Bengal. 

XHIS  suit  was  instituted  in  the  Civil  Court  of 
Shahahad  by  the  Respondent,  Martindcll,  as  executor 
of  Mary  UmdaJi,  the  Beehj  (or  mistress)  of  General 
Martindell^  on  behalf  of  himself,  and  the  minor  children 
of  the  deceased.  The  object  of  the  suit  was  to  obtain 
payment  from  the  Defendant,  Raja  G-opcd  Sum  Sing, 
since  deceased,  and  now  represented  by  the  Appel- 
lant, of  the  sum  of  Rs.  44,331,  the  amount  of  prin- 
cipal and  interest  on  the  sum  of  S.  Rs,  28,058. 
5ia.,  which  had  been  advanced  by  General  Mar- 
tindell  to  the  Raja,  the  payment  whereof  was  secured 
by  a  conditional  bill  of  sale  and  mortgage,  made  in 
favour  of  Manj  Umdah  by  the  Raja,  dated  the  14th 
day  of  September,  1830,  upon  certain  lands,  named 
Bussoodhur,  &c.,  belonging  to  talook  Buxar,  in  the 
zilla  Shahahad. 

On  the  14th  of  Septemher,  1830,  Geneml  Martindell 

*  Present :  Members  of  the  Judicial  Committee, — LordBrouo-hami 
Lord  Langdale,  the  Eight  Hon.  Dr.  Lushington,  and  the  Eight 
Hon.  T.  Pemberton  Leigh. 

Privy  Councillor, — Assessor, — Sir  A.  Johnston. 
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advanced  to  the  Raja  the  sums  of  S.  Es.  10,475,  and  ^^ 
S.  Es.  11,583.  5|a;  and  the  iiy(/«  executed  a  condi-  Raja  Oonir 
tional  bill  of  sale  and  mortgage  deed,  for  secunug  the  ^^  ash.inu 
repayment  of  the  same.  The  deed  was  made  out  in  ^Iaktimjeli. 
the  name  of  Mary  Umdah^  the  General  intending  sucl^ 
mortgage  to  constitute  a  pix)vision  for  her  and  her 
children.  The  material  part  of  this  deed  was  in  the 
following  terms  : — "  Mmza  Bussoodhur  and  Ilurpoor, 
with  its  asli  and  dalchiU  lands,  I  have  mortgaged  and 
conditionally  sold  for  S.  Es.  10,475,  and  mouza 
Ixuttunseinpoor^  Gogora^  and  chuh  Liitchini.,  &c.,  asli 
and  daJchili^  for  S.  Es.  11,583.  5~  a.,  the  total  amount 
value  being  S.  Es.  28,058.  5^a.,  and  which  amount  is 
the  saleable  value  of  the  said  moiizas^  to  the  purchaser, 
Marij  Umdali^  Beehj  of  General  Martmdell.  This  sale 
is  true,  and  according  to  the  laws  of  the  time ;  and 
having  received  the  whole  of  the  amount  value  from 
the  aforesaid  purchaser^  I  have  appropriated  it  to  my- 
self, as  requisite,  and  I  have  made  over  the  villages  to 
the  said  purchaser,  which  transfer  was  also  required  b}^ 
law.  And  I,  of  my  own  free  will,  without  coercion, 
and  choice  without  force,  and  in  possession  of  all  my 
faculties,,  have  limited  the  redemption  of  the-  villages 
to  twenty  years,  that  is,  from  the  beginning  of  1238, 
to  end  of  1257,  f.  e.  (3rd  September^  1830,  to  Sep- 
tember^ 1850,  A.  D.),  under  these  conditions ;  that, 
after  the  expiration  of  aforesaid  twenty  years,  if  I  at 
once  pay  to  the  purchaser  the  full  and  entire  amount 
value  aforementioned,  then  this  bill  of  mortgage  will 
be  null  and  void,  and  I  shall  receive  back  the  bill  of 
mortgage  and  receipt  of  amount  value  from  the  Beehy, 
and  I  shall  take  into  my  possession  the  mortgaged 
mouzas ;  but  if  aforesaid  period  shall  expire,  and  I  at 
once  not  pay  the  amount  value,  then,  by  this  very 
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1849.  }){l\  of  mortgage,  without  any  other  proof,  document, 
Eaja  Oodit  or  opposition,  will  ]}vo\e  foreclosure  of  the  mortgage, 
puRKASH  Sing  ^^^  ^^.^yi  uot  be  capable  of  being  overruled,  and  will 
MARTrNT)ELL  pevcrt  to  the  possession  of  aforenamed  purchaser." 

At  the  time  of  the  execution  of  this  instrument^  the 
Baja  gave  a  receipt  for  the  purchase-money,  signed 
by  himself  and  six  persons,  as  witnesses ;  at  the  same- 
time  he  executed  a  power  of  attorney,  authorising  the 
transfer  of  the  mouzas  in  the  Collector's  books  to  the 
name  of  Mcwf/  Umdali,  as  the  mortgagee  and  condi- 
tional purchaser  of  the  same.  General  MaHindell  died 
about  thi'ee  months  after  this  transaction,  and  Mary 
TJmdali  shortly  afterwards  died,  leaving  the  Eespon- 
dent,  Martindell^  and  other  minor  childi-en. 

After  her  death,  Martindell  applied  to  the  Raja  for 
possession  of  the  mouzas^  according  to  the  conditions 
of  the  mortgage  and  bill  of  conditional  sale.  The 
Raja^  however,  refused  to  put  him  in  possession^ 
Martindell  then  presented  a  petition  to  the  Foujdarry 
Court  of  the  Zilla  in  which  the  moiizas  were  situate, 
praying  to  be  put  in  possession.  The  magistrates, 
however,  held  that  they  had  no  jurisdiction,  and 
passed  an  order  referring  him  to  the  Civil  Courts 
for  redress.  In  consequence  of  this  order,  and  the 
refusal  of  the  Raja  to  give  possession  of  the  mouzas 
in  question,  the  present  suit  was  instituted  by  the 
Respondent,  on  behalf  of  himself,  and  as  guardian 
for  the  other  children  of  Mary  Umdah,  deceased. 
The  plaint  was  filed  on  the  14th  of  July,  1835,  in 
the  Zilla  Court  of  SiJiahahad,  against  the  Raja,  and 
alleged,  that  the  Raja  had  fraudulently  deprived  the 
Plaintiffs  of  possession  of  the  mortgaged  premises, 
notwithstanding  the  deed,  and  sought  to  recover  the 
sum  of  Pis.   28,058.   5J  a,,   principal   of  the  amount 
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value,  and  Es.  16,273.  8|a.  interest,    making  together        is^'J. 
the  sum  of  Es.  44,331.  14a.  E.ajToodit 

Before   any   answer   was   put   in,    the   Defendant,  I'^^'^'^s"  sing 
Raja    Gopal   Sum    Sing^    died,    leaving   the   Appel-  Maktindeli/ 
lant.    Raja    Oodlt  Pitrkash    Sing,  his   son   and   heir, 
who  was  duly  admitted  by  the  Zilla  Court  to  defend 
the  suit. 

Raja  Oodit  RurJcash  Sing,  by  his  answer,  took  a 
preliminary  objection  to  the  suit  for  recovery  of 
the  principal  and  interest ;  he  did  not  deny  the  exe- 
cution of  the  mortgage  and  bill  of  conditional  sale  by 
his  late  father,  but  submitted  that  it  was  contrary  to 
the  conditions  in  the  deed,  to  bring  a  suit  before  the 
expii'ation  of  twenty  years,  the  time  therein  limited ; 
he  also  denied  that  his  late  father  had  received  the 
amount  value  mentioned  in  the  deed. 

Evidence  was  entered  into  on  both  sides.  The 
Plaintiflt  filed  the  deed  of  mortgage  and  conditional 
bill  of  sale,  and  the  receipt  of  the  money  by  the  late 
Raja.  The  Defendant  examined  five  witnesses  to 
prove  the  non-payment  of  the  amount  value.  Their 
testimony,  however,  failed  to  support  this  defence. 

On  the  24th  of  April,  1838,  the  Zilla  Court  pro- 
nounced their  decree;  which,  after  going  minutely 
through  the  pleadings  in  the  cause,  proceeded  as  fol- 
lows :— ''  In  this  case,  the  princij)al  point  to  be  tried 
is,  whether  Raja  Gopal  Sum  Sing  received  the  amount 
value  of  the  conditional  sale,  or  not  ?  In  my  opinion, 
Defendant's  statement  of  not  having  received  the 
amount  value  is  entirely  the  result  of  his  fraudulent 
intentions ;  for  this  reason,  that  the  seller  executed 
the  bill  of  the  sale  and  receipt  of  amount  value,  and 
had  the  same  registered,  and  in  the  receipt  of  amount 
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18-10.       value  it  is  clearly  written  he  received  the  full  and  en- 
EajToopit  tire  sum  of  the  amount  value." 

PuRKASHSiNr.  It  was,  tlicret'orc,  ordered ,'' that  the  case  be  de- 
Martdstjeli.  creed  in  favonr  of  Plaintiff,  and  the  Defendant  be 
made  liable  for  the  costs ;  and  that  the  sum  of 
Es.  28,058.  5a.  6p.,  principal,  mentioned  in  the  docu- 
ments, and  Ks.  25,635.  15a.  Gp.,  its  interest,  at  the 
rate  of  one  rupee  per  cent,  per  mensem,  from  the  14th 
of  Septemhr,  1830,  the  date  of  execution  of  docu- 
ments, to  24th  of  A2}ril,  1838,  date  of  decision, 
and  Ks.  1,531.  13a.,  costs  of  Court,  altogether 
Es.  55,226.  2a.,  be  allowed,  with  interest  on  the  latter 
sum,  fi'om  the  25th  of  A_pril,  1838,  to  date  of  reali- 
zation." 

From  this  decree  the  Appellant  appealed  to  the 
Sudder  Dewanny  Adaivlut^  at  Calcutta. 

Before  the  appeal  came  on  for  hearing,  Martindell^ 
died  ;  and  by  an  order  of  the  Sudder  Court,  dated  the 
28th  of  May,  1840,  Mr.  William  Stacij,  who  had  also 
been  appointed  executor  under  the  will  of  Mary  UmdaJi, 
with  the  late  Plaintiff,  Mcwtliidell,  and  guardian  of 
the  minor  children,  was  admitted  as  a  Eespondeut  to 
the  appeal. 

The  appeal  came  on  for  hearing,  in  the  first  instance, 
before  Mr.  H.  II.  Rattray,  one  of  the  Judges  of  the 
Sudder  Court,  who  recorded  his  opinion,  that  the  de- 
cision of  the  Zilla  Judge  ought  to  be  reversed,  on 
the  ground  that  the  plaint  was  inadmissible,  as  the 
Plaintiff  could  not  sue  till  the  expiration  of  the  twenty 
years  mentioned  in  the  bill  of  sale,  and  that  the  remedy 
was  by  a  suit  for  possession.  The  case  was  then  laid 
before  Mr.  E.  Lee  Warner,  who,  on  the  24th  of  June, 
1841,  recorded  his  opinion,  that  the  decree  appealed 
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from  was  correct,  and  wortliy  of  beiiipj  uplield  ;  that        i^-^^- 
the   objectiou   of   tlic   chiiiii  for   receiving   back  the    iujaOodit 
amount  value,  being  irregular  and  opposed  to  tlie  na-   ^^^^^^^^^  ^'^^ 
ture   of   the   conditional  sale,    was  inadmissible,  and  Makuxdell 
that  the  evidence  showed  the  monc};'  to  have  been  ori- 
ginally paid,  and  a  right  of  action  to  have  arisen  ;  in 
support  of  which  lie  referred  to  tlio  case  of  Kunhai  Lai 
V.  Nirmal  Puri  (o  Ben,   Sud.   Dew.  Rep.   117)  as  a 
conclusive  precedent  upon  the  point :  but  as  there  was 
a  difference  of  opinion  between  the  Judges,  he  directed 
the  papers  to  be  laid  before  a  third  Judge. 

The  papers  were  then  laid  before  ^tr.  C.  TiicJcer^ 
and  Mr.  R.  Barlow^  who  agreed  with  Mr.  E.  Lee 
ir<:/n2cr,  and  finally  pronounced  the  Sitdder  Court's 
decree  on  the  27th  of  Septonhcr^  1841,  b}"  wdiicli 
it  was  ordered,  that  the  appeal  of  the  Appellant  be 
dismissed,  and  that  the  decision  of  the  Zillah  Court 
be  upheld  and  confirmed,  and  that  the  Appellant  pay 
to  the  Respondents  the  sum  of  Rs.  55,220.  2a.,  the 
amount  mentioned  in  the  decision  of  the  Zillah  Court, 
witli  costs  and  interest  on  tlio  same,  from  the  25th  of 
Aprils  1838  (the  day  following  that  of  the  decision),  up 
to  the  date  of  realization,  with  costs. 

Against  this  final  decree  the  Appellant  brought  the 
present  appeal,  and  insisted,  that  the  same  was  erro- 
neous, for  the  following  reasons  : — 

ist.  Because  the  suit  was  improperly  instituted  for 
recovery  of  the  money  alleged  to  have  been  paid  by 
Mary  Uindali^  and  that  the  Respondents,  if  entitled  to 
sue,  ought  to  have  sued  for  possession  of  the  estate 
conveyed  by  the  deed  of  conditional  sale. 

2nd.  Because  there  was  no  satisfactory  proof  that 
the  money  sought  to  be  recovered  was  in  fact  paid  by 

VOL.  IV.  E  2  . 
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1S49.        Mari/   UmdaJi  to  Tiaja   Gopal  Sum  Sinj,  the  Appel- 
EajaOodit  lant's  father. 

Pt'iiK-vnusix,       rj,,^^  Eosponcleut,  on  the  other  hand,  contended^  that 
M.iRTixBELi,  ^]-^Q  decree  was  right,  and  ought  to  be  affirmed,  for  the 
following  reasons  : — 

1st.  Because  the  evidence  proved  the  execution  by 
Haja  Gopal  Sum  Sing,  of  the  conditional  bill  of  sale 
of  the  14th  of  September,  in  favour  of  Marij  Umdah, 
and  established  the  fact  of  the  receipt  by  him  of  the 
entire  amount  of  the  consideration  money,  for  which 
such  deed  was  given. 

2ud.  Because  the  Raja  having  refused  to  put  the 
Respondent  into  possession,  the  present  action  for 
payment  of  principal  and  interest  of  the  money  paid 
and  advanced  to  the  Raja  Avas  well  founded. 

Mr.   Turner,   Q.C.,   Mi.   Forsyth,  and  Mr.  J.   B. 
Maiile,  in  support  of  the  appeal, 

Insisted  that  the  transaction  was  one  of  conditional 
sale,  and  that  the  present  action  could  not  be  brought 
by  the  mortgagee  against  the  mortgagor's  representa- 
tive for  recovery  of  the  purchase-money,  as  if  she 
had  any  title,  it  was  to  possession ;  the  remedy  for 
which  was  by  ejectment.  IIuAit  v.  Silk  (a).  Kuahai 
Lai  v.  Nirmal  Puri  {h). 

Mr.    Wigram,  Q. C,  Mr.  Lloyd,  Q.  C,   and   Mr, 
Edvuuid  F.  MoorCj  for  the  Eespondents, 

'  "Were  not  called  upon. 

The  E-ight  Hon.  T.  FEiiBERTOx  Leigh  : 

There  will  be  no  necessity  to  hear  the  Respondents^ 
Counsel :  there  is  no  point,  in  fact,  but  as  to  a  deed, 
'a)  5  East,  149.  {V,  5  Beu.  Sud.  Dew  Eep.  117, 
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and  the  rights  of  the  parties  under  that  deed.     The        -'^^^• 
question  is  this,  Avhethor,  upon  the  pleadings  in  this  Ra.taOodit 
case  and  the  evidence  before  the    Court  below,  the  -''"'^'^^'^ 
transaction  was  complete,  or  whether  it  was  one  that  ^^-^i^tindkll 
was  never  completed  ?     ]S'ow,  both  parties  agree  that 
possession  was  never  delivered  ;  that  is  admitted  upon 
the  pleadings.     It  does  not  appear,  however,  that  they 
otherwise  agree :   on  the  contrary,  they  dispute  both 
the  law  and  evidence,  but  they  agree  upon  the  prin- 
cipal  point   on  tlie   pleadings.     The  Defendant  also 
denies  the  receipt  of  the  purchase-money.     It  is  not, 
however,   necessary   to  search  for  precedents.       The 
case  depends  upon  the  general  principle  of  law.     The 
party  says,  I  never  delivered  possession,   and  never 
received  the  money.     He  disaffirms  the  transaction. 
The  decree  appealed  from  was  a  right  one  ;  whether 
all  the  Judges  were  right  is  another  question  :   the  de- 
cree must  be  affirmed,  with  costs. 
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DooRGA  Persad  Roy  Ciiowdry  -         -     Appellant, 


AND 


Tarra  Pebsad  PtOY  CiiowDRY'    -         -     Rcspondcnt* 

0)1  Appeal  from  the  Siidder  Dcivanny  Adaivlut  at 
Bengal. 

3rd&5tliJuly  Jl  HIS  suit  was  brouglit  by  the  Appellant  against  the 

V ^,^      Respondent  to  recover  the  amount  of  a  six-«?z«  share, 

debtor  oHils^  ^^'^^^  interest,  of  a  debt  declared  due  by  a  deciee  made  in 
intestate,        a  suit  instituted  by  the  Appellant  against  one  Shama 

upon  a  bond  ■,   ht       ^  mi        4  ii      ^  '1,1 

debt,  and  ob-  Persad  Niuidij.  ihe  Appellant  compromised  the  suit 
cieT^-ainst    "^i^^io^^^  ^^^  privity  or  knowledge  of  the  Respondent, 

him  for  tbe 

amount.  B.  -^  Present :  Members  of  the  Judinal CommiUrc, — Lord Brougliam , 
from  this  de-  Lord  Langdale,  the  Eight  Hon.  Dr.  Lushington,  and  the  Eight 
creo  to  the       Hon.  T.  Pemberton  Leigh. 

SwMcrCoxiYi        p^j      CounciUor,— .45S6'sso>-,— Sir  E.  Eyan,  Kut. 
By  a  deed  of  -^ 

arrangement 

entered  int©  by  A.  and  C. .  after  the  commencement  of  the  suit,  C.  became 
entitled  to  a  six-awa  share  of  the  debt.  Pendinj>  the  apj^eal  t<i  the  Surhler 
Court,  A.  entered  into  a  compromise  with  B.,  postponing  the  pajinent  of 
the  amount  recovered  by  the  decree,  for  three  years,  and  foregoing  alto- 
gether interest  iipon  the  principal.  This  was  done  without  the  pri-vity  or 
consent  of  C.  B.  failed  to  pay  the  amount  within  the  stipulated  time,  and 
proceechngs  were  taken  by  A.  against  him,  but  he  had  not  reahsed  the 
amoimt  of  the  decree.  In  a  suit  by  C.  against  A.  to  make  him  chargeable 
for  the  6ix-««a  share  in  the  decree,  the  Sudder  Court  held  that  A.  was 
chargeable  to  C.  for  such  share,  with  interest. 
Uponappeal,  such  decree  reversed;  the  Judicial  Committee  holding,  that 
A.  must  be  treated  as  a  trustee  for  C,  and  that  in  the  absence  of  fraud 
upon  the  cestui  rjne  tr>'st  in  oxcciiting  the  compromise,  or  that  it  was  not 
Ijcncficial  for  all  parties,  he  was  responsible  only  to  C.  for  such  amoimt  of 
the  debt  as  had  beenrecovered,  or  without  his  wilful  default  might  have 
Ljen  recovered. 


£. 


J 
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and  the  question  was,  how  far  he  was  liable  to  the  Re-        ^^■^■*- 
spondent  for  the  loss  of  such  sliarc.  Doouga 

The  parties  to   the  appeal  were  brothers,   the  sons     ewiwDRY 
of  one  Gunga  Nara'm  Roy^  deceased,      Giinga  Naraiii       rr  ^:,.^ 
Roy  had  a  brother,  named  Raj  Naraiii  Chowdnj^  who  pkhsad  Eoy 
had  advanced  sums  of  money,  at  various  times  in  the 
years    18uT    and    1808,    to    Bisheii   Prea   3Iimi\   the 
mother  of  Shania  Persad  uVundij,  then  a  minor.     To 
secure  repayment  of  this  money,   in   18(J9,   a  bond 
was  executed  in  Raj  Naraiii  Chowdrjfs  favour,  for  the 
amount  then  due,  Es.    11,512  principal,   and  interest 
at  the  rate  of  12  per  cent.     Raj  Narain  Choivdrjj  died 
in  the  year  1810,   when  the  money  secured   by  the 
bond  devolve k1  on  his  brother  and  heir,  Gunga  Narain 
Roy.     He  died  in  the  year  1821,  leaving  the  Appel- 
lant and  the  Respondent,  his  sons,  his  heirs  and  repre- 
sentatives.    The   Appellant,  claiming  to  be  solely  en- 
titled, by  vii'tue  of  a  Will  made  in  his  favour,  by  his 
uncle,  to  the  estate,   including  the  money   due  on  this 
bond,  instituted  a  suit  in  the  Provincial  Court  of  Cal- 
cutta against   SJiama  Persad  Nundy,   as  the  heir  of 
Bishen  Prea  Muni,  to  recover  the  sum  of  Rs.  23,024, 
the  amount  of  principal  and  interest  then  due  on  the 
bond.     The  Respondent  intervened  in  the  suit  by  pre- 
senting a  petition,  in  which  he  objected  to  the  alleged 
"Will,  and  set  forth  his  right  as  co-heir  with  the  plain- 
tiff to  a  half-share  of  the  sum  sued  for,  and  prayed 
that  his  name  might  be  inserted  as  a  co-Rlaintift',  and 
that  half  of  the  amount  claimed  might  be  given  to 
hifh.  The  Provincial  Court  refused  to  insert  his  name, 
or  make  the  order  prayed  for,  directing  him  to  institute 
a  suit  against  the  debtor  for  his  half-share.     In  the 
year  1827,  the  Respondent  instituted  a  suit  against  the 
Appellant   to   recover   his  half-iihare  of  the  estates. 
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i«}^.        Before  the  hearing,  and  on  the  4th  of  April,  1829,  the 
DooKCiA      ^^lit  was  atljnsted  between  the  parties,  and  deeds  of  com- 

PjiKs.vi)  1{()Y  promise  and  release  were  respectively  executed.  By  the 
V.  deed  of  comproTnise,  executed  by  the  Appellant,  it  was 

Pkusab  Roy  declared,  that  a  G-ana  share  in  the  inoney  due  from 
CiiuwuKY.  g/iama  Pcrsad  Numhj,  should  be  the  right  of  the 
Eespondcnt.  The  deed  of  release  executed  by  the 
Ecspondeut  contained  a  similar  arrangement.  In 
accordance  with  this  deed,  the  Court,  on  the  2nd 
of  September,  1829,  gave  judgment  in  the  Eespon- 
dent's  behalf,  awarding  him  6-lGths,  or  a  Q-ana 
share  of  the  estate  as  his  share.  Previous  to  this, 
and  on  the  27th  oiJiibj,  1829,  the  Appellant  had 
obtained  a  decree  in  the  suit  instituted  by  him  against 
Shama  Persad  Nimdi/,  for  the  sum  of  Es.  23,024,  the 
amount  sued  for  and  costs.  Shama  Persad  Nandu  ap- 
pealed to  the  Suddcr  Ijciuannjj  Adaiclut.  Pending  such 
appeal,  and  in  the  year  1831,  the  Appellant  compro- 
mised the  suit.  Eegular  deeds  were  mutually  executed 
bv  both  parties,  but  the  compromise  was  effected  with- 
out the  privity  of  the  Eespondcnt.  By  the  terms  of  this 
compromise,  the  Appellant  agreed  to  take  from  Shama 
Persad  Nand'j  the  full  amount  of  the  Court's  decree, 
Es.  24,217.  12a.  17g.,  with  costs  to  be  paid,  but 
without  interest,  at  the  end  of  three  years,  and  upon 
failure  of  this  condition  the  Appellant  was  empowered 
to  enforce  payment  and  to  realize  the  amount.  Shama 
Persad  Niindjj  did  not  fulfil  his  engagement  according 
to  the  compromise,  whereupon  proceedings  were  taken 
by  the  Appellant  against  him  to  enforce  the  original 
decree. 

On  the  lltli  of  March,  1835,  the  Eespondcnt  insti- 
tuted the  present  suit  in  the  Zillah  C-ourt  of  Midnapore 
against  the  Appellant  and  ^hama  Persad  Nundij.    The 
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plaint,  after  setting  forth  the  facts  above  mentioned,        i'^*^- 
charged  the  Defendants  with  collusion  and  fraud  in      Doohoa 
the  execution  of  the  deed  of  compromise  entered  into     cuowDiiY 
T)et\veeu  them,  and  prayed,   that  the  Plaintifit  mii^ht  »'• 

be  declared  entitled  to  G-lGths  of  the  amount  of  the  Pkks.vd  Hoy 
decree  passed  by  the  Provincial  Court  against  Shama  "^^^^^"^• 
Persad  Nund'j  in  favour  of  the  Appellant,  on  the  27th 
of  Jidfj^  1829,  amounting  to  Es.  8,631  principal,  to- 
gether with  interest,  from  the  date  of  that  decree  to 
the  date  of  the  filing  of  the  plaint,  at  the  rate  of  one 
per  cent.,  amounting  to  Es.  5,827.  10a.,  and  making 
a  total  of  Es.  14,4G1.  10a. 

The  Appellant,  by  his  answer,  admitted  that  the 
Plaintiff,  by  the  terms  of  tlic  compromise,  was 
entitled  to  a  G-ana  portion  of  the  sum  recovered 
against  Shama  Persad  Xundi/,  but  stated  that,  altliough 
a  decree  had  been  obtained  by  him  against  Shama 
Persad  Nundy  for  Es.  23,024,  yet  that  nothing  had 
been  recovered  from  the  latter  under  such  decree  ; 
and  he  contended  that,  until  the  same  was  realized, 
the  Plaintiff  had  no  claim  against  him.  He  admitted 
the  compromise  with  Shama  Persad  Nundj)^  whereby 
he  gave  up  the  interest  due  upon  the  principal  sum  ; 
but  he  denied  the  imputation  of  fraudulent  motives, 
and  insisted,  that  he  made  the  compromise,  as  he 
found  that  Shama  Persad  Nundij  had  power  to  dispose 
of  his  property,  and  that  he  was  a  minor  when  the 
debt  was  contracted,  and  he  alleged  that  he  had  been 
advised  to  forego  the  interest. 

The  other  defendant,  Shama  Persad  Nundy,  by 
his  answer,  denied  collusion  with  the  Appellant  in 
effecting  the  compromise,  and  submitted,  that  the 
Plaintiff  had  no  claim  against  him. 


ClloWUUY. 
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isin,  Evidonoo -was  ontorod  into  on  botli  sidos,  from  "wliicli 

DooKGA     it  Mppcarcd  tliat  active;  steps  had  been   taken  by   the 

('uowi)KY^  -Vppellant  to  recover  from  Sliama  Fcrsacl  Nundij  tlio 

''•  amonnt  decreed  airainst  him. 

Takka  ,  ^• 

Tkusad  Roy  The  Judge  of  the  Zillah  Court  of  3Iidnapo)^e,  Mr. 
7i.  P.  Kid>ct,  delivered  judgment,  on  the  2bth  of 
August^  18o(),  the  material  part  of  which  Avas  as  fol- 
lows : — "  The  Defendant,  without  obtaining  the  con- 
sent of  the  complainant,  filed  a  deed  of  compromise 
entered  into  between  him  and  Shanui  Persud  Nundy, 
in  the  Sudder  Dewanwj  Adawliit^  by  foregoing  the 
whole  of  tlie  interest  due  on  the  sum  originally  decreed 
to  him,  taking  an  instalment ;  consequently,  it  is  im- 
possible to  exempt  Doorga  Persad  from  the  claims 
preferred  by  complainant.  But  the  complainant  not 
having  demanded  anything  from  his  brother,  Doorga 
Persad,  during  a  period  of  four  years  and  seven 
months,  from  the  2nd  Septemhey,  182'J,  to  the  date  of 
the  Court's  decision,  of  the  12th  of  31arch,  1835,  is  no 
reason  whj'  he  should  not  be  entitled  to  the  amount  of 
interest  due  thereon  from  the  date  of  the  institution  of 
the  aforesaid  suit  to  the  date  of  final  adjustment  of  the 
same ;  and  it  is  his  fault  that  he  neglected  to  demand 
payment  from  his  brother.  Complainant  is  only  en- 
titled to  receive  Es.  8,634  from  the  Defendant,  agree- 
ably to  the  deed  of  compromise,  besides  interest  from 
the  date  of  institution  of  suit  to  the  date  of  payment." 
The  other  Defendant,  &hama  Persad  Nundij^  was  by 
the  Court's  decree  released  from  the  suit,  on  the 
ground  that  there  was  a  decree  against  him  as  the 
principal  debtor. 

Against  this  decree   the  Appellant  appealed  to  the 
judder  Detvanny  Adawlul  at    Calcutta^   and  the  Re- 


ON    APPEAL    FROM    THE    EAST    INDIES.  457 

spondent  also  appealed  to  .he  same  Court  against  so  ^'^'^^• 

much  of  the  decree  "as  disallowed  the  sum  of  Es.  5,627.  Doorga 

lUa.,  on  account  oi  interest.  Cho^-duy 


These  appeals  were  heard  together  by  Mr.  B.  Lee 


V. 

Takra 


Warner,  who,  on  the  25th  of  Februar?/,  1840,  pro-  Persad  Pvoy 
nounced  that  Court's  decree  in  the  cause,  as  follows : — 
"  After  a  full  consideration  of  the  papers  of  the  case, 
the  plea  of  the  Plaintiff,  Terra  Persad,  made  in  his  pe- 
tition, that  he  is  justly  entitled  to  interest  fi'om  the 
date  of  the  deed  of  compromise  to  the  day  of  payment, 
i-^  not  admissible  under  the  circumstances  of  the  case, 
for  Dooi^ga  Persa(Vs  portion  of  6  anas  is  of  the  whole 
debt,  vdth.  interest,  which  the  Judge  awarded,  and 
Shama  Persad  Nundy  has  been  released  from  this  suit. 
It  does  not  even  appear  that  Doorga  Persad  has 
realized  any  money  from  Shama  Persad,  or  would 
hereafter  recover,  which  depends  entirely  upon  him- 
self, and  the  debt  has,  therefore,  become  that  of  Doorga 
Persad,  and  the  interest  from  tlie  2nd  of  Septemher, 
1820,  to  the  12th  of  March,  1835,  which  the  Judge 
awards,  is,  in  my  opinion,  proper  in  every  respect." 
The  Court  then  ordered,  that  the  appeal  of  the  Ap- 
pellant should  be  dismissed,  and  the  decision  of  the 
Judge  of  Mldnapore,  dated  25th  of  August,  1836 
'firmed. 

The  Respondent  presented  a  petition  to  the  Sudder 
Court  for  a  review  of  judgment,  which  the  Coui't  ad- 
mitted. 

The  proceedings  upon  the  review  of  judgment  again 
came  before  Mr.  E.  Lee  Warner,  but  as  he  differed 
from  the  decision  he  fonnerly  gave,  holding  that  the 
Respondent  would  only  be  entitled  to  the  principal  and 
interest   when   it   was   realized   from  Shama  Persad 

VOL.  IV.  F  2 
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1849.       Niindy^  he  directed  the  papers  to  be  laid  before  anothei" 
DooRGA     Judge  ;  accordingly,  the  proceedings  were  laid  before 

^clol^S^  Mr.  R.  Barloiv,  who  differed  from  Mr.  E.  Lee  Warner, 
'»'          and  recorded  his  opinion,  that  the  Appellant  had  no 

Persad  Roy  power  to  compromise  with  8hama  Pm'sad  Nundy 
Chowdry.  ^^ithout  the  Eespondent's  consent,  and  that  the 
Eespondent  had  an  unconditional  right  against  the 
Appellant,  whether  the  Appellant  had  realized  it 
from  Sliama  Persad  Nimdy  or  not ;  and  he  decided, 
upon  the  authority  of  Balnath  Sahoo  y.  Rajah  Buddun 
Mohun  Singh  (3  Ben.  Sud.  Dew.  Eep.  48),  that  the 
Court  below  had  no  power  to  deprive  the  Eespondent 
of  his  interest,  and  he  made  an  order,  decreeing  the 
Eespondent  the  entii'e  claim,  principal  and  interest, 
and  directed  the  proceedings  to  be  laid  before  another 
Judge. 

The  case  then  came  before  Mr.  A.  Dich,  who  re- 
corded his  opinion,  "  That  it  be  decreed  to  the  Plaintiff 
(Eespondent),  that  he  should  get  Q-anas  share  of  the 
decree  of  this  Court,  or  of  Es.  24,217.  12a.  17g.j 
after  deducting  the  costs  of  getting  and  executing  the 
decree,  as  above  stated.  That  the  District  Judge  be 
ordered,  that  when  the  decree  obtained  by  Doorga 
Persad  (Appellant)  is  executed  and  realized  from 
Shama  Persad,  after  deducting  whatever  he  might 
have  spent,  that  portion  be  paid  to  the  Eespondent ; 
and  if  the  former  should  put  off  the  execution  and 
realization  of  the  decree,  the  latter  might  take  mea- 
sures to  have  it  executed  ;  and  if  it  appear  that  the 
Appellant  neglected  to  execute  the  decree,  or  that  there 
was  any  fraud,  before  or  after  filing  the  deed  of  com- 
promise, it  would  be  proper  that  the  costs  of  both 
parties  be  charged  to  both." 
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Chowdry. 


As  this  opinion  dift'ered  from  those  of  Mr.  R.  Barlow        ^^^^• 
and   Mr.  E.  Lee    Warner^   it  was  ordered,   that  the      Doorga 
papers  of    the  case  should   be   laid    before  a  fourth     chowdry 

^^^g«-  .  Ta'rra 

Accordingly,    the    case    came    before    Mr.    David  Persad  Roy 

Smyth,  who  delivered  the  Court's  final  decision  on 
the  review  of  judgment,  on  the  15th  of  April,  1841, 
in  the  following  terms  : — "  There  is  no  doubt,  from 
the  statement  of  both  parties,  that  Tarra  Persad 
Roy  Chowdry  has  a  share  of  6  anas  in  the  amount 
of  the  decree,  and  the  deed  of  compromise  was 
admitted  by  the  Provincial  Court  on  the  2nd  of  Sejy- 
•tember,  1829  ;  the  Appellant  is,  therefore,  entitled  to 
a  share  of  6  anas  of  the  decree  of  that  Court,  dated 
the  27th  of  July,  1829,  obtained  by  Doorga  Persad 
against  Shama  Persad  Nundy.  It  also  appears  by  the 
papers  of  the  case,  that  the  Appellant  petitioned  this 
Court  to  be  included  in  the  decree  according  to  his 
share,  but  Doorga  Persad  got  the  decree  in  his  own 
name,  and  no  petition  was  presented  before  that,  nor 
was  any  representation  made  to  the  Court  of  Tarra 
Pe7'sad^s  right  to  a  portion  of  6  anas,  and,  therefore, 
Mr.  R.  H.  Rattray,  a  Judge  of  this  Coiu't,  passed  no 
order  upon  the  Appellant's  petition,  on  the  16th  of 
May,  1831,  as  he  was  not  one  of  the  parties  in  the 
case.  It  is  also  clear,  that  when  Doorga  Persad  ap- 
peared in  Court,  and  did  not  join  Tarra  Persad  with 
him,  no  order  could  have  been  passed  in  that  case  by 
the  Court  upon  the  petition  of  Tarra  Persad.  In 
short,  when  Doorga  Persad  got  a  decree,  as  the  alleged 
proprietor  of  the  entire  16  anas,  against  Shajna  Persad 
Niiudy,  and  settled  it  in  the  same  way  by  a  deed  of 
instalments,  and  the  Appellant,  by  Doorga  Persad's 
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1849.        deception,  is  deprived  of  the  execution  of  tlie  decree 

DooftGA     against  Shama  Persad,  it  is  my  opinion,  that  the  Ap- 

CHoTrany^'  pellant  can  in  every  respect  have  his  share  of  the 

„  '"•         amount  of  the  decree  either  from  his  brother  Doorqa 
Tare  A 
Persad  Eoy  Fersad  Roij,  or  from  Shama  Persad^  the   debtor,  as  he 

Ho\sTJiiY.  j^^^y  please.  It  is  clear  that  Tarra  Persad  had  a  right 
fi'om  the  beginning,  in  the  debt,  and  he  has  the  power 
of  accepting  or  not  the  decree  and  deed  of  instalments  ; 
and  if  the  Appellant  thinks  that  they  were  ejected  by 
the  collusion  of  Doorga  Persad  and  Shama  Persad, 
and  that  his  right  is  injured,  the  Appellant  can  recover 
his  share  of  6  anas  of  the  bond  debt  from  Doorga 
Persad  Roy  Choivdry.  For  these  reasons,  I  agree  in 
all  respects  in  opinion  with  Mr.  P\,.  Barlow ^ 

It  was,  therefore,  finally  decreed,  that  the  decision 
of  the  District  Judge,  dated  the  25th  of  August^  183G, 
be  amended,  and  the  whole  claim  of  the  Eespondent 
be  decreed  against  the  Appellant,  with  interest  from 
the  27th  of  July,  1829,  to  the  date  of  the  District 
decision,  and  interest  upon  both  sums  to  the  day  of 
payment,  with  all  costs  of  suit. 

Against  this  final  decree  the  Appellant  brought  the 
present  appeal  to  Her  Majesty  in  Council. 

Mr.   Turner,  Q.  C,  Mr.  Forsyth,  and  Mr.  J.  B. 
Maule,  for  the  Appellant. 

This  case  has  not  been  properly  understood  by  the 
Court  below.  Two  questions  arise :  First,  what  is 
the  proper  construction  of  the  deeds  of  compromise 
and  release  between  these  parties  ?  Secondly,  what  is 
the  conduct  of  the  Appellant  in  entering  into  the 
arrangement  with  Shama  Persad  Nundy  ?  The  fair 
construction  of  the  deeds  is,  that  they  merely  ascer- 
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tained  and  settled  in  what  proportions  the  Appellant        ^849. 
and  Respondent  were  respectively  entitled  to  the  debt      Doorga 
due   from  S/iama   Persad  Nundij.     But   the  deed  of     chonvduy^ 
compromise  created  no  obligation  on  the   part  of   the  ^• 

Appellant  to  make  good  the  share  of  the  Eespondent,  Persad  Roy 
or  pay  the  amount  over  to  him.  The  Court  below  ^owdr\. 
treats  this  as  an  absolute  guarantee  for  the  debt, 
which  is  an  erroneous  view  of  the  effect  and  legal 
operation  of  the  deed.  The  Appellant  Avould  be 
treated  in  a  Court  of  Equity  as  a  trustee,  and  the 
Court  would  hold  him  liable  only  to  the  extent  that 
the  decree  could  have  been  carried  out  but  by  reason 
of  his  wilful  default.  Here  he  entered  into  a  bond 
fide  compromise  without  any  fi-audulent  intention  of 
defeating  the  rights  of  the  cestui  que  trust ;  the  Court 
was,  therefore,  wrong  in  holding,  that  upon  the  mere 
fact  of  the  Appellant  having  entered  into  the  com- 
promise with  Shama  Persad  Nund//,  he  was  liable  to 
the  Respondent  for  his  share  due  under  the  original 
decree.  The  only  inquiry  it  was  competent  for  the 
Court  to  make,  was,  whether  the  entering  into  a 
compromise  was  a  course  expedient  to  be  taken,  for 
the  purpose  of  determining  the  dispute  regarding  one 
estate,  in  which  he  was  interested  jointly  with  the 
Respondent.  Whether,  in  fact,  such  compromise  was 
made  fairly,  honestly,  and  bond  fide.  We  submit  that 
it  clearly  was.  No  collusion  is  proved,  nor  is  it  shown 
that  any  loss  was  occasioned  by  the  compromise,  nor 
was  there  any  delay  on  the  part  of  the  Appellant  in 
enforcing  payment  fi'om  Shama  Persad  JVimdij.  The 
true  question,  where  a  party  acting  as  a  trustee  or 
executor,  compromises  a  debt,  is,  did  he  exercise 
a  reasonable  and  sound  discretion  ?  If  it  was  for  the 
benefit  of  the  estate,   he  acting  with  diligence   and 
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1849.        good  faith,  a  trustee  is  not  chargeable  Ayith  any  loss; 

DooRGA     consequent   thereon ;   this  is  the  rule  recognized  both 

Chowdry^  in  la^Y  and  equity.     Fennington  v.   Healey  («),  Blue 

^  '"■  V.  Marshall  (b),  Buxton  v.  Bu.vton  (c),   and  must  be 

Persad  Boy  binding  m  this  case.     The  onus  lies  on  the  other  side- 

■   to  show  that  this  compromise  was  not  bond  fide. 

Mr.    Wigram^   Q.C.,    jMr.   Lloydy  Q.C.,   and  IVIr. 
Edmund  F.  Mooi^c,  for  the  Eespondent. 

It  was  not  competent  for  the  Appellant,  without 
the  consent  of  the  Eespondent,  to  compromise  the 
right  to  immediate  payment  of  the  amount  recovered 
by  the  decree,  or  to  forego  the  right  to  interest  from 
the  date  of  that  decree.  Having  abandoned  those 
rights,  he  became  personally  responsible  to  the  Ee- 
spondent for  his  6-ana  share,  with  interest.  The 
Appellant  has  put  himself  in  the  position  of  an  ex- 
cutor  to  a  creditor's  estate,  having  an  effectual  decree 
against  the  debtor  for  payment  of  the  outstanding  debt, 
for  the  benefit  of  the  estate,  and  the  onus  lies  on  him 
to  show  why  he  did  not  get  in  the  debt.  If  he  can 
show  that  the  debtor  was  in  insolvent  circumstances, 
or  that  the  decree  was  doubtful  in  law,  that  may 
perhaps  excuse  him. — pir,  Pembei^ton  Leigh:  Your 
case  is  really  this,  you  say  the  Appellant  had  no  right 
to  make  the  compromise,  and  as  he  made  it  he  must 
take  the  consequence.] — He  made  a  comj)romise  behind 
our  back,  and  we  are  entitled  to  hold  him  personally 
responsible  for  our  share.  If  an  executor  discharge 
the  debtor,  you  can  only  look  to  the  executor. — [Mr. 
P  ember  ton  Leigh:  You  and  the  Appellant  are  jointly 
interested,  and  it  is  a  strong  proof  of  his   bond  fides  in. 

(«)  1  Cro.  &  Mee.  402.  {h)  3  P.  Will,  381. 

(c)  1  Myl.  &  Cr.  80. 
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the  transaction,  that  he  has  a  large  interest.     Suppose  1849. 

an  action  brought  by  trustees,  and  one  of  the  cestui  Doorga 

que  trusts  says,  I  think  this  action  is  ruinous,  and  had  cnowi)KY^ 

better  be  abandoned,  and   the  other  should   dissent  v. 

Tarra 

from  it,  Avould  the  trustees  be  bound  to  go  on  be-  Persad  Roy 
cause  one  of  the  parties  dissented  ?  Would  not  the  Chowbry, 
question  depend  upon  this,  was  it  for  the  benefit 
of  the  whole  that  the  suit  should  go  on  ?  On  whom 
would  the  onus  lie  of  showing  that  it  was  not  so  ?]-— It 
would  be  inequitable  to  impose  the  obligation  upon 
the  Eespondent,  of  proving  that  this  compromise  was 
not  beneficial.  In  Courts  of  Equity  in  this  couutiy, 
in  such  cii'cumstanceSj  a  trustee  would  apply  to  the 
Coui't  to  be  relieved  of  the  difficulty. — ^[Mr.  Pemherton 
Leigh :  Where  a  trustee  takes  no  step  to  recover 
the  money,  it  lies  upon  him  to  prove  why  he  has  not 
done  so,  because  that  is  ijrimd  facie  evidence  of 
neglect ;  but  if  a  trustee,  being  himself  jointly  inter- 
ested in  the  subject  of  the  suit,  brings  an  action  and 
gets  judgment,  and  that  judgment  is  disputed,  and  in 
such  circumstances  he  compromises  with  his  opponent, 
does  he  not  show,  that,  being  a  party  interested, 
in  doing  the  best  for  himself  and  the  cestui  que  trust, 
he  is  doing  the  best  in  his  judgment  for  the  interests 
of  all  parties?  It  must  be  borne  in  mind,  in  this 
case,  that  the  judgment  was  not  a  final  judgment,  but 
as  a  decree  under  appeal.] — The  course  to  have  been 
pursued  was  to  have  called  upon  the  Respondent  to 
consent,  or  else  to  have  indemnified  him.  There  is  no 
proof  that  it  was  a  beneficial  compromise  for  all 
parties ;  we  have  shown  a  ^^rm^  facie  case  of  mis- 
conduct, and  that  will  render  him  liable  to  account 
for    whatever  he  might  have  received,   without  his 


404  CASES    IN    THE     PllIVY    COUNCIL 

1S49.        wilful  default  or  neglect.     In  Shepherd  v.  Toivgood{a\ 
DooRGA      it  was  held,  that  a  trustee  was  not  entitled  to  com- 
^Chowdry'^  promise  the  rights  of  the  cestui  que  trusts. 

V, 

Tahra  -yfj.    Turner,  in  reply. 

Persad  Eoy  )  r  j 

Choa\t)ry. 

The  Eight  Hon.  T.  Pemberton  Leigh  : 

We  think,  that  under  the  deeds  of  compromise 
and  release,  the  Appellant  must  be  considered  as  a 
trustee,  and  that  the  final  decree  of  the  Sudder  Court, 
holding  him  liable  to  the  Eespondent  for  the  whole 
amount  and  interest  of  his  Q-ana  share,  is  erroneous. 
The  opinion  expressed  by  Mr.  Lee  Warner,  on  the  review 
of  judgment,  which  declared  the  Eespondent  entitled 
only  to  his  share  of  what  had  been  received,  apj^ears 
to  us  to  be  correct.  Eeverse  the  decree  of  the  Court 
below,  and  declare  the  appellant  responsible  merely 
for  what  he  had  received  in  respect, of  this  deed,  or 
has  since  received,  or,  without  his  Avilful  default, 
might  have  recovered. 


'O' 


The  report  to  Her  Majesty,  wfiich  was  confirmed, 
was  as  follows  : — 

"  Their  Lordships  do  agree  humbly  to  report  to 
your  Majesty,  as  their  opinion,  that  the  said  Decree 
of  the  Court  of  Sudder-  Deivanny  Adatvlut  of  Bengal 
of  the  15th  of  April,  1841,  ought  to  be  reversed,  and 
that  it  ought  to  be  declared  that  the  Appellant  was, 
and  is,  liable  to  the  Eespondent  for  a  (j-ana  share  of 
what  he  (the  Appellant)  has  received,  or  may  hereafter 
receive,  and  what,  if  anything,  he  might  at  any  time 
after  the  16th  of  Maf/y  1834,  (being  the  expiration  of 

{a)  1  Tm-.  &  Eiiss  379. 
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the  time  limited  by  the  deed  of  compromise  of  the        1849. 
16th  of  May^  1831,)  without  his  wilful  default,  have      Doorga 
l-ecovered  or  received  from  Shama  Persad  Nundy^  for  ^'^^^^  i^oy 
or  in  respect  of  the  sum  of  Es.  24,217.  12a.  17p.,  v. 

and  the  interest  thereon,  payable  by  Shama  Persad  PersadRoy 
Nundy,  under  the  decree  of  the  27th  of  July,  1829,  Chowdrt. 
and  the  said  compromise  of  the  16th  of  May,  1831; 
and  their  Lordships  are  further  of  opinion,  that  the 
cause  ought  to  be  referred  back  to  the  Court  of 
Sudder  Dewanny  Adazvlut,  to  ascertain,  carry  out,  and 
enforce  the  rights  and  liabilities  of  the  parties  as 
above  declared,  and  that  the  Respondent  ought  to  be 
at  liberty  to  apply  in  the  cause  of  "  Doorga  Persad 
Roy  Chow  dry  v.  Shama  Persad  Nundy^''  for  leave 
to  enforce  the  decree  in  that  cause,  as  he  may  be 
advised,  for  the  recovery  of  a  six-awa  share  of  the  said 
Rs.  24,217.  12a.  17p.,  and  interest,  in  so  far  as  the 
same  has  not  been  already  recovered  ;  and  their  Lord- 
ships do  further  recommend  that  any  costs  paid  by 
the  Appellant  in  the  Courts  below  be  repaid  him." 


Vol.  IV.  ^  2 
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Maha  Raja  Dheeraj  Raja  Maha-  >  .  ^^77,,,/ 

TAB  ChUND  BaHADOOR-       -       -       -  )      ^-^  ^ 

AND 

The  Government  of  Bengal     -     -    Respondent.'^ 

On  Appeal  from  the  Special  Commissioner  of  the 
Moorshedahad  Division  in  Bengal. 

I4tli  &  istii  XHIS  was  a  claim  by  tlie  Bengal  Government  tc 
^^■^  '^^'    resume  and  assess  the   Government  revenne  on  cer- 

18th  Feb. 

1850.  *-  Present :  Members  af  the  Judicial  Conimiifee,-^ljov6i  Langdale^ 

The  rio-ht  of  ^^^  Campbell,  Mr.  Baron  Parke,  and  tlie  Eight  Hon.  T.  Pember- 
Grovernment  ton  Leigh. 

to  institute         p^.i      Councmor,— ^ssessw,— Sii'  E.  Evan,  Knt. 

procecdmgs  "^  ^      ' 

by  or  before 

the  revenue 

Collector,  under  Reg.  11.  of  1819,  for  the  resumption  of  lands  for  the' 

purpose  of  assessment  to  the  public  revenue,  is  barred  by  Reg.  II.  of 

1805,  sec.  2,  cl.  2,  after  the  lapse  of  60  years  from  the  cause  of  action. 

So  held  by  the  Judicial  Committee  of  the  Privy  Council,  on  ai^pealfrom; 
a  decree  made  by  the  Special  Commissioner,  upon  a  claim  by  Government, 
where  Mahoteran  lands  were  held  as  La-hhiraj  by  the  Eaja  of  Burdiuan, 
before  the  Company's  accession  to  the  Deimnny  in  1765,  and  no  claim  had 
been  made  by  Government  to  resume  the  lands  for  assessment  till  the  year 
1836. 

The  Coui-ts  of  the  Revenue  Collector  and  the  Special  Commissioner,, 
appointed  under  Regs.  II.  of  1819  and.  III.  of  1828,  are  Courts  of  Civil 
Justice  "ndthin  the  meaning  of  the  Regiilations  of  Limitation. 

An  objection  raised  the  first  time  at  the  hearing  of  the  appeal  before' 
the  Privy  Council,  that  the  Government's  right  to  sue  was  barred  by  the 
Regulation  of  Limitation,  II.  of  1805,  from  lapse  of  time,  sustained ;  the 
proceedings  in  India  before  the  Revenue  Collector  and  Special  Commis- 
sioner under  Regs.  II.  of  1819  and  III.  of  1828,  not  being  in  the  nature  of 
a  regular  suit. 

Sembk — The  exclusion  of  lands,  as  La-hhiraj,  from  the  Decennial  and 
Permanent  Settlements,  is  of  no  weight,  per  se,  as  evidence,  of  exemption 
to  resumption  under  Reg.  XIX.  of  1793. 

The  general  presumption  is  in  favour  of  the  liability  to  assessment  o£ 


V. 

TheBexgal 
Govern- 
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tain  lands,  consisting  of  eighteen  villages,  called  the      1848-50. 
turuf  of    Tajpoor^    situate   in   the  Zemindar ij   of   the  Maha  Eaja 
Appellant,    the   Raja    of  Burdwan.     These    villages    ^^^^^ 
formed  part  of  the  Raj  of   Burdwan^  and  had  been  in    Mah.\tab 
the  possession   of  the   Appellant   and   his   ancestors,     j^^^^^^^ 
the  Rajas  of  Burdivan^  anterior  to  the  East  India  Com- 
pany's accession  to  the  Deivanny  («),  in  the  year  17G5, 
since  which  time  they  had  uniformly  been  held  as  La-       me^-t, 
khiraj,  (free  from  payment  of  Government  revenue,) 
down  to  the  year  1836,  when  the  Government  for  the 
first  time  claimed  the  right  to  assess  them. 

It  did  not  appear  that  revenue  had  ever  been  assessed 
in  respect  of  these  villages  by  any  native  Government 
previous  to  the  Company's  accession  to  the  Deivanny. 
Surveys  had  from  time  to  time  been  made  under  the 
native  Governments  of  these  lands,  one  in  the  year 
1582,  in  the  reign  of  the  Emperor  Akbar^  and  others  at 
subsequent  periods  down  to  the  year  1760,  the  date  of 
the  East  India  Company's  possession  of  Burdioan.  In 
the  year  1763-4,  the  Company,  before  the  grant  of  the 
Dewanny  by  the  Mogul,  deputed  Mr.  Johnstone  to  in- 
vestigate the  La-khiraj  iemires  in  Burdiuaii,  and  in 
consequence  of  his  report,  some  lands  in  the  Raj  of 
Burdwan  were  resumed  by  the  Government,  and 
assessed ;  but  no  claim  was  then  made  in  respect  of 
the  lands  now  in  question. 
.   Upon  the  establishment  of  the  British  authority  in 

(a)  By  this  title  the  East  India  Company  are  Receivers-general 

in  perpetuity  of  the  revenues  of  Bengal,  Behar  and  Orissa,  under 

a  grant  from  the  Great  Mogul. 

land,  and  by  Begs.  XTX,  of  1793  and  XIV.  of  1825,  the  onus  probandi 
lies  on  a  claimant  to  La-khiroj\  to  establish  his  title  to  exemption  ;  not 
by  inference  but  by  positive  proof  by  a  grant,  to  hold  as  La-kliiraj,  or 
by  a  proprietary  right,  prior  to  the  grant  of  the  Dewanny  (12th  oiA  uyust, 
1765),  and  that  the  possessiui'  was  bond  fide  taken  under  it,  or  an  enjoy- 
ment of  lands  as  such^nd  descendible  to  heirs  at  or  since  that  time. 
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1848-50.     Bengal^  and  the  settlement  of  Govenment,  the  title  of 
Maha  Eaja  lands  in  many  parts  of  the  Lower  Provinces,   which 
Ea^a"^^     were  claimed  to  be  held  free  from  assessment,   was 
Mahatab    made  the  subject  of  inquiry,  and  in  the  year  1782,  the 
Bahad^       Government  in  India  being  fully  established,  a  Eegu- 
V.  lation,  No.  VI.  of  that  year,  was  passed,  appointing  a 

Gove''^'^^  Registrar  or  superintendent  of  rent-fi-ee  lands,  for  the 
MEXT.  purpose  of  investigating  the  title  of  persons  claiming  to 
hold  lands  exempt  from  payment  of  the  Government 
revenue.  This  investigation  occupied  more  than  four 
years,  during  which  period,  though  a  register  af  sucli 
lands  was  made,  the  lands  in  questions  were  not  in- 
cluded, nor  did  it  appear  whether  their  title  had  been 
investigated.  In  1789,  the  Bengal  Government  made 
a  Eegulation  for  the  Decennial  Settlement  of  the  re- 
venues of  Bengal^  which  settlement  was  made  perma- 
nent in  the  year  1793. 

By  Regulation";  XIX.,  of  1793,  section  'lo^  it  was 
enacted,  that  all  persons  holding  any  lands,  exempted 
from  the  payment  of  revenue,  should  register  the  follow- 
ing particulars  respecting  them  in  the  Collector's  Office^ 
viz.j — The  denomination  of  the  grant  or  other  tenure. 
The  name  of  the  grantor.  The  name  of  the  oziginal 
grantee.  The  name  of  the  then  possessor,  and  if  he  was 
not  the  original  grantee,  the  derivation  of  his  title, 
whether  by  descent  or  purchase,  or  any  other  mode. 
The  date  of  the  deed,  if  the  grant  was  in  writing  ;  and  if 
not,  the  date  on  which  the  gmnt  was  made.  The  name 
of  the  villages  comprised  in  the  grant.  The  measure- 
ment of  such  villages.  The  Pergunna  in  which  they 
were  situate.  And  lastly,  a  copy  of  the  original  grant 
or  other  writings,  under  which  the  lands  were  held. 

In   the  year    1793,   the  Zemindar ies   of   the   then 
Haja  of  Burdivan  were  attached,  and  the  collection  of 
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the  reveniie  derivable  fi*om  them,  was  made  by  the      1848-50. 
officers  of  Grovernment.     These  villages,  then  in  pos-  Maha  Eaja 
session  of  the  wives  and  sisters  of  the  Maha  Raja^  were       Ka^a^^ 
attached  at  the  same  time.     Some  time  after  the  attach-    Mahatab 
ment  of  the  Zemindar y^  the  title-deeds  of  the  villages    g^^^ojj 
were  deposited  in  the  Collector's  Offices,  and  a  refer-  v. 

ence  of  the  case  was  made  to  the  Governor- General  in  f^  exgax. 
Council.  In  1795,  in  consequence  of  an  order  made  me.vt. 
by  the  Governor-General  in  Council,  the  Maha  Raja 
was  again  put  in  charge  of  his  Zemindary  lands,  and 
the  papers  of  the  Zemindary  delivered  to  him,  and  the 
title-deeds  of  Tajpoor^  &c.,  ordered  to  be  returned  to 
Maha  Ranees. 

In  the  year  1800,  Eegulation  VIII.  was  passed,  for 
the  registration  of  lands,  whereby  it  was  enacted  by 
section  2,  that  the  Collectors  of  the  several  Zillahs^ 
should  proceed  to  form  a  registry  of  lands  in  their 
respective  districts,  to  be  denominated  a  Perynnna 
register  of  lands,  Malyuzary  and  La-Jchiraj,  and  that 
the  La-Jchiraj  part  of  such  register  should  comprise 
the  following  particulai-s  : — 1st.  The  denomination  of 
the  tenure  as  entered  in  the  register  of  lands  held 
exempt  from  the  payment  of  revenue  prescribed  by 
Eegulation  XIX.  of  1793,  with  a  reference  to  the 
number  under  which  the  tenure  may  have  been  en- 
tered in  such  register.  2nd.  The  names  of  the  holder 
or  holders  of  the  tenure  as  also  entered  in  the  register 
of  exempted  lands  prescribed  by  the  above  Eegulation. 
3rd.  A  detailed  statement  of  the  several  villages  or 
other  subdivisions  of  each  tenure  within  the  Pergunna^ 
for  the  purpose  of  being  referred  to  on  the  register  of 
exempted  lands.  4th.  The  measurement  of  each  village 
or  other  subdivisions  wherever  the  same  may  have  been 
reported  by  the  holders  under  the  requisitions  of  the 
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1848-50.     above-mentioned  Regulation.      5th.    The  gross  rents 

Maha  Eaja  of  any  village  or  other  subdivision,  the  gross  produce 

Dheeraj     QJ  -which  might  be   ascertained.     And   after  making 

Mahatab    provisions  relating  to  the  registration  of  Malguzary 

Chu>^d       lands,  by  section  7  it  was  enacted,  that  the  Perqunna 
Bahadook  . 

V.  register  was  to  be  prepared  fi^om  the  papers  already 

TheBexgal  furnished  by  the  holders  of  land  exempt  from  the 
yTA-T  payment  of  revenue  for  the  registry  required  to  be 
kept  by  Eegidation  XIX.  of  1793,  as  Avell  as  any 
other  materials  which  might  have  been  procured ; 
and  should  any  further  papers  or  information  be  found 
requisite  for  the  exact  ascertainment  of  the  precise 
number  and  names  of  the  collages  appertaining  to  the 
several  estates  in  each  Pergunna^  or  for  the  purpose 
of  ascertaining  any  of  the  particulars  to  be  specified 
under  the  four  fii'st  heads  of  the  La-khiraj  part  of  the 
register,  the  Collectors  were  authorized  to  require  the 
same  from  the  holders  of  La-Jchiraj,  but  the  Collectors 
were  not  to  require  from  the  holders  of  La-Jchiraj  lands 
any  papers  or  information  respecting  the  rents  of  land 
of  this  description,  and  after  allowing  a  fui'ther  period 
of  one  year  fi-om  the  date  of  publication  for  the  re- 
gistry of  lands,  it  declared,  that  after  the  expii-ation  of 
that  period,  any  unregistered  land  found  to  be  held  ex- 
empt fi'om  payment  of  the  revenue  was  to  be  assessed. 
In  the  year  1S02  these  villages  were  registered  as 
La-Jchiraj^  in  the  Collector's  office,  upon  a  statement 
put  in  by  the  Ranees  of  the  Raja  of  Burdiuan.  This 
statement  described  the  village  as  "rent-fi-ee  lands, 
Jlahoteran.^^  It  did  not  contain  the  name  of  the 
grantor,  but  described  the  manner  in  which  the  Ranees 
came  into  possession,  as  follows  :  "In  the  Bengal  year 
1168,  the  Maha  Raja  bought  from  Bejee  Chund  Raee^ 
the  son  of  Manik  Chund  Raee,  and  gave  it  to  his  wives, 
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who  gave  it  to  us."     Neither  the  name  of  the  grantor      1848-50. 

nor  the  date  or  year  of  the  deed,  as  required  by  Regu-  Maha  Raja 

lation  XIX.   of  1793,   was  described,   but  no  notice     ^^^eeraj 

'  '  Kaja 

of  the  omission  appeared  to  have  been  taken  by  the     Mahatab 

Government  till  the   year    1836,   when  the  registry      Chund 
being  investigated  by  the  Collector,  the  defects  were  t-. 

discovered,  and  on  the  21st  of  March  1836,  seventy  TheBe^-gal 
years  after  the  accession  to  the  Dewanny,  the  ment. 
Deputy  Collector  of  Bur d wan  issued,  on  behalf  of 
Government,  a  notice,  in  the  form  required  by  Regu- 
lation XIX.  of  1793,  to  Maha  Ranee  Kunwul  Koon- 
lOaree,  the  mother  and  guardian  of  the  present  Ap- 
pellant, then  a  minor,  calling  upon  her  to  produce, 
within  one  month,  the  title-deeds  under  which  she 
claimed  to  hold  the  villages  rent-free.  On  the  16th 
of  Aprilj  in  the  same  year,  the  Maha  Ranee  presented 
a  Petition  to  the  Collector  in  answer  to  the  notice^ 
in  which  she  stated,  that  the  rent-free  lands  of  her 
ancestors  were  settled  under  the  administrations  of 
former  Nlzams  for  food  and  clothing  of  the  Ranees  of 
the  family ;  whatever  monthly  allowance  was  fixed 
for  any  Ranee  by  the  Mahct  Raja  of  the  time,  she 
derived  during  her  lifetime  from  the  produce  of  those 
lands,  and  after  the  death  of  the  Ranees  the  monthly 
allowance  devolved  to  another  Ranee ;  that  in  conse- 
quence of  length  of  time  and  confusion  among  the 
Zemindary  papers,  the  documents  and  other  papers  of 
these  villages  had  not  been  found  ;  the  answer  also 
raised  an  objection  to  the  jurisdiction  of  the  Burdwan 
district.  The  villages,  however,  were  afterwards  de- 
clared to  be  within  the  Collectorate  of  Bwdwan  for 
revenue  purpose. 

The  case  came  before  Mr.    W.  Taylor^    the  Special 
Deputy-Collector,  for  investigation,  on  several   occa- 


472  cAstis  IK  Tltt;  pIiivy  cotjNClt 

1848-50.     sious,  in  the  month  of  September^  1836,  and  Janiiafy^ 

Maha  Raja    3  837. 

Dheeraj         "ji^g  Maha  Ttanee  produced  before  the  Deputy-Col^ 

ISIahatab    lector  three  documents,   as    evidence  of  her  title    to 

Chxtnd       exemption.     First^  a  copy  of  an  order  made  by  the 

^.  Governor- General  in  Council,  dated  the  9th  of  May^ 

1:heBexga1.  1795^  from  which  it  appeared  that,  in  collecting  the 
MENT.  Bur  divan  revenue,  Tajpoor  and  other  Mahoteran  lands 
had  been  attached  for  arrears  of  revenue,  and  had  sub- 
sequently been  ordered  to  be  delivered  up  to  the 
Zemindar,  and  by  this  order,  directions  wei*e  given  foi* 
the  officers  em-ployed  in  the  estate  of  Tajpoor,  to  re- 
ceive the  amount  of  collections  in  hand,  with  the 
papers  relating  to  those  lands.  Second,  a  copy  of  an 
order  dated  the  5th  of  August,  1795,  made  in  answer 
to  a  petition  of  the  Ranees,  the  wives  of  Maha  Raja 
Dheeraj  Tej  Chund  Bahadoor,  and  Beebee  Kaloon,  sister 
of  the  Maha  Raja,  for  delivery  to  them  of  the  original 
deeds  relating  to  the  lands  of  Tajpoor^  This  order, 
after  referring  to  the  previous  order  of  May  29  th, 
1795,  stated,  that  such  deeds  had  been  delivered,  ac- 
cording to  the  Petitioner's  request,  to  the  Vakeel  oi  the 
Petitioner,  who  had  given  a  receipt  for  the  same.  The 
third  document  was  a  decree  of  the  Sudder  Dewanny 
Adawlut,  made  in  a  cause  in  which  Baboo  Neem  Chund 
was  Plaintiff,  and  Maha  Raja  Tej  Chund  Bahadoor,  De- 
fendant. From  this  decree  it  appeared,  that  Maha 
Raja  Tilok  Chund  was  the  father  of  the  Defendant,  Tej 
Chund,  and  that  Beejee  Chund  was  the  father  of  the 
Plaintiff,  Neefn  Chund ;  and  the  case  was,  that  Tilok 
Chund,  by  deed,  gave  to  Bejee  Chund  m  the  year  1762, 
an  annual  allowance  of  Ks.  3,600,  on  account  of  re- 
ligious and  other  expenses  charged  on  Tajpoor,  and 
which  pension  was  claimed  by  the  Plaintiff  in  the 
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suit.     It  Was  alleged  in  defence,  that  Tilok  Chund  had      1848-50. 
bought  the  Mahoteran  lands  in   question   from  Manik  Mah\  Raja 
Chund,  and  had  given  them  to  his  wife,  and  that  the    ^^™^ 
payments  which  had  been  made  by  him  were  so  made    Mahatab 
because  he  was  managing  the  property  for  them.    The    j3^2^or 
decree  was  in  favour  of  the  Plaintiff.  v. 

On  the  hearing,  the  Vakeel  who  attended  for  the  "^^^^^J'^f^ 
Maha  Ranee  was  examined  by  the  Collector,  when  he  ment. 
admitted  that  the  deeds  relating  to  the  estate  must 
be  supposed  to  exist,  since  on  the  order  of  the  5th  of 
August,  it  was  stated,  that  they  had  been  delivered  to 
his  constituent,  but  no  explanation  was  given  why  they 
were  not  produced ;  he  was  also  unable  to  give  any 
explanation  with  reference  to  the  grant  to  Manik 
Chund,  or  why  the  name  of  the  original  grantor 
was  omitted  in  the  statement  registered  in  1802, 
although  the  deeds  were  then  in  theu*  possession. 

There  were  several  applications  made  for  time  to 
search  for  documents,  which  were  granted. 

On  the  24th  January,  1837,  the  Deputy-Collector 
delivered  his  decision.  After  fully  reviewing  the  case,and 
after  noticing  in  particular  the  defective  statements  in 
the  register ;  the  want  of  proof  in  support  of  the  claim 
to  hold  the  villages  as  La-khiraj,  notwithstanding  the 
extended  indulgence  which  had  been  allowed  to  obtain 
evidence ;  and  the  circumstances  of  inconsistency  and 
suspicion  attending  the  case  ;  he  ordered,  that  the  case 
be  decreed  in  favour  of  Government ;  that  the  property 
in  dispute  be  resumed  by  Government,  and  that  the 
Collector  of  the  District  of  Burdwan  should  attach  and 
assess  the  property. 

The  Maha  Ranee  appealed  from  this  decree  to  the 
Court  of  Special  Commission,  acting  under  Regulation 
III.  of  1828,  for  the  division  of  Moorshedabad,  sitting 
VOL.   IV.  H  2 
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1848-50,     at  Calcutta.     The  appeal  was  allowed  ou  the  4tli  of 

llxnx  Raj^   April j   1837,  when  the  agents  of  Government  were 

DmERAj     (5i.(jei.ed  to  file  an  answer  to  the  gi'ounds  of  appeal,  and 

M.AHATAB    the  execution  of  the  decree  of  the  Special  Deputy-Col- 

CnrxB      lector  was  suspended  in  the  meantime.     The  Govern- 
Bahadoor  ■"■ 

V.         ment  put  in  an  answer.     IS'o  further  evidence  wa» 

TkeBexg.u.  pi-Qfju^ced  before  the  Special  Commissionei'.     Inquiry 

GOTERX-        ■»•  /  i.         J 

MEXT.  was  made  for  the  original  deed,  bnt  the  answer  wasy 
that  it  could  not  be  found. 

The  appeal  came  on  for  hearing  before  Mr.  T.  H. 
Maddock,  on  the  11th  of  Atigust^  1837,  when  the 
Commissioner,  after  fully  reviewing  the  case,  de- 
clared, that  the  decision  of  the  Special  Deputy-Col- 
lector, dii'ecting  the  resumption  of  the  lands,  was 
correct  and  proper,  under  the  Regulations  in  force^ 
and  ordered,  that  the  appeal  of  the  Appellant  be  dis- 
missed, and  the  decision  of  the  Special  Deputy-Col- 
lector affirmed,  and  that  the  Officers  of  Government 
proceed  to  assess  the  villages  according  to  the  Eegu- 
latious. 

On  the  25th  of  Septemher^  the  Maha  Ranee  pre- 
sented a  petition  to  the  Special  Commissionei*,  alleging^ 
that  she  had  obtained  a  copy  of  the  deed  of  the  villages 
in  question,  and  praying  for  time  to  present  a  petition 
for  review,  and  file  further  evidence.  This  being  ad- 
mitted, the  Maha  Ranee ^  on  the  1st  of  Norcember^  pre- 
sented a  petition  for  that  piu'pose,  and  filed,  as  addi- 
tional evidence,  three  documents,  viz.,  First,  a  copy 
of  a  deed  bearing  date  1169,  B.  E.,  from  Raja  TeJ 
Chund  to  Baboo  Beejee  Chund^  of  the  annual  sum  of 
Es.  3,600  charged  upon  Tajpoor^  for  his  expenditui'e, 
and  certain  religious  expenses.  Second,  a  copy  deed 
of  assignment,  bearing  date  1156,  B.  E.,  from  Raja 
Tilok  Chund  Rae  to  Baboo  Beejee   Chund  Rae,  of  cet' 


Chund 
Bahadoor 
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tain  lands  in  the  Pergiinna  BiiJiia^  as  Mahoteran^  to  be  1848-50. 

enjoyed  in   succession   by   his   sons,   grandsons,   &c.  Maha  Raja 

And  thirdly,  a  list  of  Mahoteran  villages  and  lands  of  I^^eeraj 

Baboo  Beejee  Chund  Rae.     There  was  nothing,  how-  Mah.\tab 
ever,  in  these  documents  to  show  that  Tajpoor  and  the 

other  villages,  were  revenue  free.  v. 

After  a  perusal  of  these  documents,  the  Special  Com-  The  Bengal. 

.       .  -^  .     .  '  •'■  GrOVERN- 

missioner  was  of  opinion,  that  there  was  no  ground  to  ment,, 
admit  a  review  of  judgment,  and  dismissed  the  petition ; 
the  Maha  Ranee  then  appealed  to  Her  Majesty  in 
Council.  Pending  the  appeal  to  England,  the  present 
Appellant  attained  his  majority,  when  tYio.  Maha  Ranee, 
his  guardian,  was  removed,  and  the  Appellant's  name 
substituted  instead  of  hers. 

The  appeal  now  came  on  for  hearing. 

Mr.  Turner^  Q.  C,  and  Mr.  Leithyior  the  Appel- 
lant- 

The  right  of  the  Government  to  resume  these  vil- 
lages for  the  purpose  of  assessment  to  the  public  re- 
venue is  to  be  considered  under  three  separate  heads. 
First,  the  Revenue  Eegulations  ;  Secondly,  the  length 
of  enjoyment  of  these  lands  as  La-khiraj,  by  the 
Appellant,  and  those  under  whom  he  claims;  and, 
Thirdly,  the  Eegulation  of  Limitation,  as  barring  the 
Government's  claim. 

I.  It  is  admitted,  that  by  the  immemorial  law  of 
India^  land,  or  a  portion  of  its  produce,  belongs  to 
the  State.  The  preamble  to  Regulation  XIX.  of  1793, 
fully  explains  the  Government's  right.  The  tribute 
rendered  on  this  account  is  termed  Khiraj.  In  some 
cases  Government  has  divested  itself  of  the  revenue 
of  particular  land  in  favour  of  some  individual  or  body 
of  persons,  or  some  public  charity  or  religious  insti- 
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1848-50.  tution  ;  iu  such  case  the  land  is  called  La-hhiraj^  or 

Maha  Eaja  exempt  from  reveiiue.     The  Dewanny  was  granted  to 

Ea^a^^  the  East  India  Company  in  1765,   by  the  Emperor  of 

Mahatab  Delhi^  which  is  the  foundation  of  their  claim  to  Sove- 

Ohuxd  i-eisjnty  and  their  title  to  the  revenue  of  Bengal.     The 

X5AHAD00R  .  . 

V.  first  Regulation  touching  rent-free  lands  was  passed 

1  HE  Bengal  -^^  1769,  which  authorised  supervisors  to  investigate 
MENT.  the  titles  of  Zemindars  claiming  exemption  from  re- 
venue. In  1772,  there  was  a  Settlement  of  the  re- 
venue which  was  assessed  on  lands  for  five  years. 
Further  settlements  of  the  revenue  took  place  in  1778, 
1779,  1780,  and  subsequent  years.  It  is  not  asserted 
by  Government  that  the  villages  in  question  were  in- 
cluded, either  in  the  settlement  of  1772,  or  in  any 
later  settlements.  For  the  purpose  of  placing  the 
rights  of  La-khirajdars  upon  a  legal  basis,  and  of 
effectually  excluding  fraudulent  or  unfounded  exemp- 
tions from  assessment.  Regulation  VI.  of  1782  was 
passed.  This  Regulation  enacts,  first,  that  all  gi*ants 
of  land  previous  to  the  date  of  the  grant  of  the 
Dewanny  to  the  East  India  Company  should  be  deemed 
valid ;  secondly,  That  all  grants  of  lands  subsequent 
to  that  period,  under  the  general  denomination  of 
La-khiraj^  .should  be  declared  invalid,  except  such  as 
have  been  confirmed  by  the  Governor- General  in 
Council;  thirdly,  that  possession  antecedent  to  the 
12th  of  August^  1765,  should  be  admitted  as  of  equal 
validity  with  any  grant  or  title-deed ;  fourthly,  that 
all  transfer  of  property  in  rent-free  land  whether  by 
purchase  or  sale,  deed  of  gift  or  bequest,  subsequent 
to  the  12th  of  August^  1765,  should  be  valid,  pro- 
vided the  gi'ants  existed  before  that  time,  or  posses- 
sion before  that  period  could  be  proved.  By  the 
same  Regulation  a  registry  of  rent-free  lands  was  esta- 


TiieBexgajl 

Go  VERN- 
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blished,  and  further  powers  were  given  to  the  Super-      I8i8-o0. 

intendent  in  making  the  registry  by  Regulation  VIII.   Maha  Raja 

of  1793.     It  must  be  presumed,  in  the  absence  of  all       r^^a^^ 

evitlenee  to  the  contrary,  that  these  villages,  eonsti-     Mahatab 

tutine  a  considerable  tract  of  country,  were  not  ex-    t>  ^^^^ 
c  ^  .       .  Bahadoor 

empted  from  the  inquiry  so  instituted  by  Government  ^  ^ 
in  pursuance  of  the  Regulations,  and  that  the  title 
under  which  they  wei-e  held,  as  La-khiraj^  was  investi-  mext. 
gated  and  confirmed  by  the  Government  officers.  It 
is  impossible  that  the  existence  of  villages  of  such 
extent  as  these,  paying  no  revenue  to  the  Government, 
could  have  been  unknown  to  the  revenue  authorities. 
That  fact,  however,  could  have  been  satisfactorily 
established  by  the  production  of  the  register  which 
was  made  on  that  occasion ;  but  notwithstanding  a  Pe- 
tition for  production  of  all  documents  relating  to  this 
property.  Government  have  not  produced  the  register. 
The  office  of  Register  was  abolished  by  Regulation 
XVIII.  of  1796,  and  transferred  to  the  Collectors. 

The  next  Regulation  bearing  upon  this  subject,  is 
LI.  of  1790  :  section  first,  enacts,  that  all  grants  of  rent- 
free  lands  made  pi-e^dous  to  the  12th  of  August.,  1765, 
should  be  valid,  provided  the  grantee  had  actually 
and  bond  fide ^  obtained  possession  previous  to  that 
date,  and  the  lands  had  not  been  subsequently  re- 
sumed by  the  Government.  By  the  Decennial  Settle- 
ment for  the  revenues  of  Bengal.,  directed  by  Regu- 
lation LXXII.  of  1791,  the  Jumma  assessed  upon 
lands  was  to  be  continued  after  the  expiration  of  ten 
years,  and  then  to  remain  unalterable  for  ever.  Sec- 
tion 33  of  this  Regulation,  provides,  that  the  assess- 
ment should  be  fixed  exclusive  and  independent  of  all 
existing  La-Jchiraj  lands,  whether  exempted  from,  public 
revenue   assessment,    with  or  without  due  authority. 
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1848-50.     This  Decennial  Settlement  was  made  perpetual  by  Ee- 

Maha  Raja  giilation  I.  of  1793,  which  declared,  that  no  alteration 

Dkeeraj     ^.^y  ^^  ^g  made  in  the  assessment  the  Zemindars  and 

Kaja 

Mahatab     other  proprietors  of  land  had  agreed  to  pay,  and  that 

Chuijd       ^jjg    g^jj^  their  heirs  were  to  hold  the  lands  at  such  as- 
Bahadook  *'  .  , 

r.  sessment  for  ever.     These  villages  were  not  included  m 

The  Bengal  ^Yrvii  Settlement.  The  admitted  exclusion  of  the  villaores 

(jrOVERN-  n  p     1        T-i  •    i    o         i  • 

MENT.  from  the  benefit  of  the  Decennial  Settlement  i-aises,  we 
submit,  an  irresistible  presumption  that  the  Malm 
Raja  then,  with  the  knowledge  and  sanction  of  the 
Government,  claimed  to  hold,  and  did  hold,  these  ^dl- 
lages  exempt  from  the  payment  of  revenue.  It  is 
impossible  to  suppose  that  the  successive  owners  were 
permitted  to  hold  them,  as  nanltar^  nij-joot^  chakeran^ 
or  other  private  lands  appropriated  for  the  families  of 
Zemindars^  as  sections  34  and  35  of  Eegulation 
LXXII.  of  1791,  expressly  required  that  lands  held 
under  those  tenures,  or  appropriated,  should  be  an- 
nexed to  the  Malguzary  lands,  and  assessed  as  such, 
under  the  provisions  of  the  Decennial  Settlement.  Ee- 
gulation XIX.  of  1793,  affirmed  the  principles  adopted 
in  the  law  of  1782,  as  the  foundation  of  the  title  to 
exemption,  and  declared,  that  when  the  possessors  of 
rent-free  lands  held  their  lands  for  life  only,  such  pos- 
session should  not  have  the  effect  of  converting  their 
limited  tenures  into  a  title  to  hereditary  or  perpetual 
exemption;  and  by  section  2,  clause  1,  it  was  de- 
clared, that  all  grants  for  holding  lands  exempt  from 
payment  of  revenue  made  previous  to  the  12th  of 
August^  1765,  by  whatever  authority,  and  whether  by 
a  writing,  or  without  a  writing,  should  be  deemed 
valid,  provided  the  grantee  actually  and  hona  fide 
obtained  possession  of  the  lands  previous  to  that 
date.     lu  the  year  1800,  Eegulation  VIII.  was  passed, 
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directing  the  Collectors  to  make  a  registry  of  lands,  IB48-50. 

Malguzary   and  La-^khiraj.     In  conformity  with  the  M.vha  Raja 

provisions  of  this  Regulation,  these  lands  were  regis-  ^^^^^ 

tered  in  1802,  as  La-khlraj.     No  question  was  then  Maiiatab 

raised  to  the  authenticity  of  the  desciiptiou,  and  we  j3^^2^^qqjj 

submit,  that  it  formed  a  sufficient  registration  of  the  v. 

Villages-  ,  .  Govern- 

By  Regulation  II.  of  1819,  power  was  given  to  the       me:^t. 

Collectors  with  respect  to  La-khiraj  property  in  Bengal^ 
that  wherevei*  they  believed  lands  were  liable  to  assess- 
ment, to  institute  proceedings  respecting  such  lands. 
Further  rules  to  be  observed  by  Collectors  in  investi- 
gation of  claims  to  hold  land  exempt  from  revenue, 
were  laid  down  by  Regulation  IX.  of  1825,  and  sec- 
tion 5,  clause  9,  of  that  Regulation  applies  to  cases 
investigated  by  Collectors  under  Regulation  II.  of 
1819,  or  under  the  provisions  of  the  Regulation  itself, 
the  provisions  of  certain  previous  Regulations,  by 
which  the  Collector  Was  declared  competent  to  hear 
and  determine  suits.  Section  2  recognises  the  validity 
of  La-khiraj  tenures,  of  which  unintermpted  possession 
should  have  been  held,  exempt  from  assessment,  at 
and  subsequent  to  the  12th  of  August  1765,  which 
it  declares  shall  be  considered  valid  without  evidence 
of  any  fonnal  grant  or  confirmation  of  the  same. 
Clause  3  effected  an  important  alteration,  for  the  bur- 
then of  proof  is  shifted  from  the  Government,  upon 
whom  it  rested  up  to  that  period,  to  show  that  the 
lands  were  liable  to  assessment,  and  thrown  upon 
the  party  claiming  to  hold  or  recover  La-khintj.  We 
submit,  that  the  circumstances  of  this  case  are  such, 
as  to  entitle  the  Appellant  to  exemption  from  the 
operation  of  this  Regulation,  it  cannot  be  held  ap- 
plicable :    he  has   proved  possession  of   the  villages 
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1848-jO.     atiteoedeutly   to  1705,  and  down  to   1825,   a  period 

m:aiia^aja  of   sixty   years,    and  the   Government   cannot   show 

Dheeraj     ^i^j^^  these   lands   are  liable ;    surely  a  provision   so 

Mahatab     arbitrary,  was  not  intended  tor  a  case  like  the  present. 

CuL-xD       ipjjg,  j^g^  Eegulatiou  upon    this   subject   is  Kegula- 

-DAH.ADOOR  ,  _  _  i        i  •  t 

■V.  tion  III.  of  1828  ;  this  merely  changed  the  Jorum^  and 

The  Bengal  appointed  Special  Commissioners  to  take  cognizance  of 

CtOVEUX-  ^^  ,      ,     „  1         /-(    11  -I-  o     ,^ 

MENT.  matters  appealed  from  the  Collectors,  m  lieu  ot  the 
Civil  Courts.  Such  is  the  purport  of  the  Eegulations 
which  bear  upon  this  case,  and  upon  a  fair  construction 
of  them,  we  submit,  that  these  villages  have  been  ille- 
gally resumed,  and  declared  liable  to  assessment. 

We  submit  further,  that  upon  the  evidence  pro- 
duced, these  lands  are  clearly  exempted.  The  posses- 
sion of  these  villages  by  the  Appellant,  and  those 
through  whom  he  claims,  is  not  denied  by  Government. 
Continual  possession  is  shown.  Previous  to  the  acqui- 
sition of  Burdwan  by  the  British  Government,  the 
villages  were  held  under  a  grant  by  Manik  Chund. 
They  came  afterwards  into  the  hands  of  Maha  Raja 
Tilok  Chund^  the  ancestor  of  Appellant,  who  granted 
them  to  Bahoo  Becjee  C/iund,  and  they  were  subse- 
quently repurchased  by  the  Maha  Eaja,  and  the  rents 
devoted  to  the  maintenance  of  the  Maha  Ranees.  No 
Government  revenue  has  ever  been  assessed  upon,  or 
paid  for,  these  villages,  to  either  Native  or  British 
Government.  If  revenue  had  been  assessed,  the  pub- 
lic records  in  possession  of  the  Government  would 
afford  some  evidence  of  such  payment,  but  no  evidence 
to  that  effect  has  been  produced. 

There  is  nothing  to  show  that  the  Maha  Raja 
had  not  power  to  make  a  rent-free  grant.  At  and 
before  the  time  the  Company  took  possession  of 
Burdwan^  the   Maha  Raja  was  not  a  mere  Zemindar^ 
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he  had   higher  powers,  he  could  make  a  grant  of  this      1848-50. 
nature.     Such  grants  have  been  recognized  and  con-  M.\ha  Baja 
firmed  by  .the  Courts  in  India.     Thus,  in  the  case  of     ^E^^^^-^^J 
Ramdoolal  Misscrx.  Mwldim  Mohiw  Blmttercharya  («),     Mahatab 
(I  cjrant  of  this  description  of  La-khiraj  tenure,  called    ^"^^'^"^ 
"  Birmooter^^^  to  hold  free  of  assessment,  made  by  a  v. 

Zemindar,  in  BurdiVan.  was  upheld  by  the  Sudder  The  Bengal 
Dewamiij  Court.  So,  m  the  case  of  The  Collector  of  ment. 
^loorahcdabad  v.  Bishennath  Rai  (6),  a  similar  grant 
to  hold  rent-free  land  as  ''  Dewidter^''  was  confirmed 
by  the  Court.  Again,  in  The  Government  v.  Maharajah 
Konwitr  Baboo  Kerut  Singh  (c),  the  Court  entertained 
a  suit  by  a  grantee  of  La-Jdiiraj  lands  called  "  Nanhar^'''' 
against  the  revenue  authorities  for  a  resumption  of  the 
La-khira]^  and  the  Court  recognized  the  power  of  the 
donor  to  make  a  grant  of  land  rent  free.  Another 
ground  equally  conclusive,  is,  that  this  grant  has  been 
recognized  and  confirmed  by  the  Governor  in  Council ; 
the  authorities  attached  the  Zemindar y  in  1794,  the 
title-deeds  were  examined  by  the  Governor- General  in 
Council,  and  this  circumstance  affords  conclusive  evi- 
dence against  the  Government,  that  these  villages  were 
then  held  exempt  from  the  payment  of  revenue,  and 
were  so  recognized  and  treated  by  the  competent  au- 
thorities, as  provided  by  Eegulation  VI.  of  1792,  for 
that  purpose.  It  was  held  by  the  Sudder  Court,  in 
the  case  above  cited,  that  where  Government  had  at 
one  period  virtually  recognized  the  right  of  a  donor 
of  a  La-khiraj^  by  relinquishing  to  the  donee  the  land, 
after  an  interruption  of  the  possession,  they  were  bound 
by  it,  and  they  could  not  contest  the  legality  of  the  gift. 
Government  v.  Maharajah  Konwur  Baboo  Kerut  Singh. 

(a)  2  Bon.  Slid.  Dew.  Rep.  143.     {b)l  Ben.  Sud.  Dew.  Rep.  1 74. 
(c)  6  Ben.  Sud.  Dew.  Rep.  100. 
VOL.   IV.  I  2 
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1848-50.         The  proceedings  in  the  Courts  below  were  altogether 

Maha  Raja  irregular,  and  not  in  conformity  with  the  Eegulations. 

Dheeraj     rpj^g  -j^g^^^.  which  reojulates  the  duties  of  Collectors  acting 

Eaja  .         .  ^  ^ 

Mahatab    under  the  dii'ections  of  the  Board  of  Eovenue,  autho- 
CnrxD      i-ized  to  institute  inquiries  respecting  La^khira')  lands, 

Bah-vdoor  .  .  ■*■         .  P  . 

V.  is  laid  down  m  Eegulation  II.  of  1819.  By  section 
TheBexg.vl  seyen,  it  is  enacted,  that  in  all  cases  of  land  supposed 
MEXT.  to  be  liable  to  assessment,  the  Collector  shall  institute 
a  full  and  particular  inquiry  into  the  circumstances 
and  condition  of  the  land  in  question  at  the  period  of 
the  Decennial  Settlement ;  and,  by  section  fifteen,  it  is 
enacted,  that  when  a  party  whose  lands  it  may  be 
proposed  to  assess,  shall  appear  and  deliver  up  his 
title-deeds,  the  Collector,  after  duly  examining  them, 
shall  deliver  to  such  party  a  statement  of  the  grounds 
on  which  his  lands  appear  liable  to  assessmentj 
with  copies  of  all  documents  on  which  such  opinion 
may  be  founded.  Here  the  Collector,  in  defiance  of  the 
provisions  of  the  seventh  section,  omitted  to  institute 
an  inquiry  into  the  state  of  the  land  in  question  at  the 
period  of  the  Decennial  Settlement,  which  it  was  most 
important  for  the  interests  of  the  Appellant  that  he 
should  have  done.  Again,  when  the  Maha  Ranee 
produced  her  wiitten  evidence  of  title,  the  next  step 
to  be  taken  by  the  Collector,  according  to  section 
15  of  Eegulation  II.  of  1819,  was  to  deKver  to  her 
the  statement  of  the  grounds  upon  which  her  lands 
appeared  liable  to  assessment ;  but,  notwithstanding 
that  this  provision  remained  unaffected  by  Eegula- 
tion IX.  of  1825,  and  the  express  enactment  of  Eegu- 
lation III.  of  1828,  section  4,  clause  1,  that  the 
Collector  should  proceed  to  the  investigation  of  the 
case  in  the  manner  provided  in  Eegulation  II.  of  1819, 
and  IX.   of  1825,  no  such  statement  was   delivered 
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by  the  Collector,  nor   were  any  copies  furnished  of      1848-50. 
any  documents  on  which  the  Collector's  opinion  was  Maha  Eaja 
founded.     These  omissions  are  fatal  obiections  to  the    ^^'^^■'^^ 

J  Kaja 

legality  of  the  proceedings.     Under  the  revenue  Eegu-     Mahatab 

lations,    the   Collector   holds   at   the   same   time  the    J^^'^^^ 
'     .  ,  .      Bahadoor 

incompatible  offices  of  prosecutor  and  judge  ;  he  is  v. 

directly  interested  in  proving  the  lands  chargeable  :  by  The  Bengal 
Eegulation  LVIII.  of  1795,  the  Collector  gets  25  per  ment. 
cent,  on  the  amount  of  annual  jumma  on  the  lands 
resumed  and  declared  liable  to  assessment.  The  great 
hardship  we  complain  of,  is,  that  the  Government 
have  fixed  the  land  with  assessment  without  pro- 
ducing a  single  document  showing  its  liability.  They 
have  in  their  possession  Mr.  Johnstone's  report,  the 
surveys  taken,  and  the  various  Settlements  and  ac- 
counts i*elating  to  Rurclimn,  but  they  refused  to  pro- 
duce them. 

II.  The  riglit  to  hold  these  villages  free  of  assess- 
ment was  never  disputed  until  the  institution  of  the 
pi*esent  proceedings,  in  1836,  when  the  Government, 
for  the  fii*st  time,  claimed  the  right  to  assess  them ; 
we  submit,  upon  this  branch  of  the  case,  that  the 
Appellant  and  those  through  whom  he  claims,  having 
uninterruptedly  held  these  villages  from  a  period  before 
the  Company's  accession  in  1765,  until  the  institution 
of  these  proceedings,  upwards  of  seventy  years,  exempt 
from  revenue,  the  villages  cannot  now  be  resumed. 
Eegulations  VI.  of  1782,  XIX.  of  1793,  and  XIV.  of 
1825,  expressly  recognize  the  validity  of  La-Jchiraj] 
where  a  prescriptive  title  is  shown  anterior  to  the 
12th  of  Aiiffust  1765. 

III.  But  clause  2,  section  2,  of  Regulation  II.  of 
1805,  is  a  complete  answer  to  the  Government's  claim. 
This  clause  limits  the    cognizance  of    the  claims    of 
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1848-50.     Goveriimeut  to  those  duly  prefeiTod  within  sixty  years 

Maha  Raja  fTom  the  origin  of  the   cause  of  action.     Here   the 

eT^^     Appelhmt's  ancestors  have  been  in  possession  of  these 

Mahatab    lands  without  paying  public  revenue  for   upwards  of 

OnuND       sixty  years  before  the  present  proceedings  were  taken, 

V.  and  the  right  of  action  of  the  Government  is  barred, 

'^Govw^^  by  lapse  of  time. — [Mr.  Pemhei'tan  Leigh  :  Was  this 

MENT.    .   objection  taken  before  the  Collector  ?] — It  does  not 

appear  to  have  been,  but  we  submit  that  it  is  not  now 

too  late  to  set  up  this  Regulation  as  a  defence  to  the 

Government's  claim. 

Mr.  Wigram,   Q.  C,  Mr.  E.  J.  Lloyd,  and  Mr. 
Edmund  F.  Moore,  for  the  Bengal  Government. 

The  claim  of  the  Appellant  to  hold  the  lands  in 
question,  free  from  revenue,  is  unsupported  by  such 
evidence  as  is  required  by  the  Eegulations  ;  and  the 
decisions  of  the  Collector  and  Special  Commissioner, 
dii'ecting  their  resumption  for  the  purpose  of  assess- 
ment, was  correct  and  proper.  First,  we  submit,  that 
the  onus  of  proof  that  the  lands  were  La-khiraj  lies 
upon  the  Appellant,  and  we  submit,  that  he  has  failed 
to  prove  possession,  by  those  under  whom  he  claims,, 
of  thsse  lands,  as  rent-free  tenure  prior  to  the  year 
1765.  Secondly,  we  say,  that  the  just  result  of  the' 
evidence  produced  by  him  affords  a  strong  presump- 
tion, that  there  was  no  bond  fide  possession  prior  to 
1765.  Thirdly,  we  maintain,  that  the  case  is  not  to  be 
tried  so  much  by  possession  prior  to  1765,  as  b)^  the 
documentary  evidence  produced  before  the  Collector, 
and  that  the  deeds  put  in  proof,  negative  the  inference 
that  these  lands  are  of  rent-free  tenure.  Fourthly,  that 
the  title  to  the  lands  not  being  properly  registered,  the 
villages   are  resumable  by  Government,   for  defect  of 
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registration.  And  Fifthly,  that  the  Eegulation  of  Limi-      ^^^^:f^ 

tation,  II.  of  1805,  section  2,  clause  2,  does  not  apply  M-\ha  Eaja 

-  ^  Dheeraj 

to  the  present  case.  ji^^j^ 

I.  By  Eegulation  XIV.  of  3  825,  section  3,  clause  3,  it  Mahatab 
is  enacted,  that  proof  of  possession  of  La-khiraj  lands  b^jlujqor 
lies  upon   the   party    claiming   to   hold   such   lands,  v. 

exempt  from  revenue.  Now,  the  registration  in  1802,  Qovern- 
being  imperfect,  does  not  afford  evidence  of  the  lauds  mext. 
being  held  rent  free  from  the  period  and  on  the  terms 
required  by  Eegulation  XIV.  of  1825.  The  Appellant 
urges  that,  if  the  revenue  had  been  paid  before  1765, 
the  public  accounts  would  show  such  payments. — [Mr. 
Feinberton  Leigh :  The  Appellant  was  to  prove  a 
negative,  that  they  had  not  paid  revenue,  and  you  might 
have  procured  evidence  to  show  that  he  had  paid  it.] 
— It  was  not  the  duty  of  Government  to  produce  such 
accounts,  the  burden  of  proof  was  thrown  upon  the 
Appellant  by  positive  law.  But  if  such  accounts  had 
been  produced  in  the  Courts  below,  they  would  have 
afforded  no  j^roof  of  the  village  of  Taj  poor  ^  &c,,  paying 
revenue  ;  these  villages  not  being  assessed  separately, 
but  included  in.  the  gross  amount  of  the  district  for 
which  the  Maha  Raja  is  assessed.  Again,  it  is  said 
that  neither  in  the  annual  Settlements  made  in  the 
years  ITGG,  7,  8,  and  9,  or  in  the  Decennial  and  Per- 
manent Settlements  in  1791,  were  these  lands  included 
as  yielding  a  revenue  to  Government,  and  that  the 
Government  ought  to  produce  them.  Assuming  that 
the  villages  were  not  included  in  these  Settlements, 
still  it  would  not  satisfy  the  requirements  of  Eegula- 
tion XIV.  of  1825,  sec.  3,  cl.  3.  Xext,  it  is  argued 
by  the  Appellant,  that  by  Eegulation  VIII.  of  1793,  a 
registry  was  directed  to  be  made  of  rent-free  lands, 
and  that  such  registry  was  not  produced  by  the  GDveru- 
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1848-50.     ment.     This  is  an  entirely  new  point  taken  here  for  the- 

Maha  Eaja  first  time :  the  answer  to  it,  however,  is  conclusive ;  it 

Dm:ERAj     ^^^g  never  asked  for  by  the  Appellant ;  and  even  if  pro- 

Mahatab     duced,  would  not  show  what  lands  were  rent  free  and 

Chuxd       ^iiat  were  not ;  for  the  reg-istry  is  sreneral,  and  not  con- 
Bahadoor  '  .  : 

V.  fined  to  rent-free  lands.     We  admit  that,  in  1802,  these 

TkeBexgal  yinasres  are  described  in  the  Resristry,  as  La-khiraj,  but 

GrOVERX-  ^  .       .  •    (. 

ME>-T.  we  contend,  that  such  mere  description  does  not  satisfy 
the  requirements  of  Eegulation  XIV.  of  1825.  By  that 
Eegulation,  two  modes  of  proof  are  provided :  first,  evi- 
dence of  a  grant  in  wiiting,  prior  to  1765,  by  a  person 
competent  to  make  such  grant ;  and  secondly,  evidence 
of  actual  possession  anterior  to  the  grant  of  the  Detvannt/ 
in  1765. — pir.  Baix)n  Parke :  That  the  lands  were  held 
as  of  right  ?] — ^Yes.  Then  evidence  of  a  written  grant 
is  dispensed  with,  and  the  owner  has  the  benefit  of  a 
prescriptive  title.  But  the  burthen  is  still  on  him  to 
prove  such  possession  anterior  to  1765. — [Lord  Camp- 
hell  :  If  it  wei^  not  for  the  positive  law  throwing  the 
burthen  upon  the  party  claiming  exemption,  the  length 
of  possession  would  be  strong  evidence  against  the- 
Government.] — Eegulation  XIV.  of  1825,,  is  in  ^;an' 
pa&su  with  Eegulation  XIX.  of  1793,  and  they  must 
be  construed  together,  i^ow  the  latter  Eegulation  lays 
down  the  rule,  that  there  must  be  positive  evidence  of  a 
grant  by  the  ruling  power  anterior  to  1765,  or  bond  fide 
possession  at  or  before  that  date,  and  Eegulation  XIV. 
of  1825  thi'ows  the  onus  upon  the  party  claiming 
La-khiraj  to  establish  affirmatively  such  title  as  is 
requii-ed  by  Eegulation  XIX.  of  1793.  It  was  further 
insisted  by  the  Appellant,  that  there  has  been  an  adju- 
dication by  the  Governor- General  respecting  these 
very  lands,  which  takes  the  case  altogether  out  of  the 
Eegulation  of  1825.     This  is  a  defence  never  raised 
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in  the  Court  below ;  the  answer,  however,  to  it,  is,  that      1848-50. 

Eegulation  XIV.  of  1825,  required  the  Appellant  to  Maha  Raja 
prove  that  the  lauds  in  question  were  La-khiraj^  which       ^eeraj 

he  failed  to  do :   the  lands  were^   therefore^  properly  Mahatab 

resnmable  for  assessment.  -d  ^'^^^ 

^    ^  ^  -DAHADOOR 

II.  The  conclusion  from  the  evidence  produced  by  v. 

the  Appellant  is,  that  there  was  no  bond  fide  possession,  q^  e^gal 
The  registry  of  1802  contains  no  statement  of  the  ment. 
name  of  the  grantor,  or  the  date  or  year  of  the  deed, 
as  required  by  Eegulation  XIX.  of  1793,  to  render 
such  registration  effectual,  and  these  omissions  the 
Appellant  ought  to  have  accounted  for.  By  the  entry 
on  the  registry  it  is  stated,  that  the  name  of  the  original 
grantee  was  Raja  Manik  Chund ;  it  also  states  that  in 
1761,  the  Maha  Raja  bought  it  from  Bejee  Chund 
Raee,  the  son  of  Manik  Chund,  and  gave  it  to  his  wife. 
It  was  stated  by  the  Vakeel  before  the  Collector,  that 
the  grantor  was  3£aha  Raja  Tilok  Chund,  a  former  Raja 
of  Bardwan.  If  so,  the  alleged  origin  of  the  claim  to  a 
La-khiraj  tenure  was  under  a  grant  from  the  Maha 
Raja,  prior  to  the  grant  of  the  Dewanny.  N^ow  there 
is  no  ground  for  maintaining  that  the  Maha  Raja  had 
authority  to  make  an  effectual  La-khiraj  grant.  Re- 
gulation XIV.  of  1825,  section  3,  cl.  5,  confines  the 
legality  of  such  grants  to  the  Kings  of  Delhi,  and  the 
Soobadars  of  Bengal,  and  other  potentates  therein  spe- 
cified. In  the  case  of  Government  \.  Maharajah  Komuur 
Baboo  Kerut  Singh  (a),  there  was  no  doubt  that  the  land 
was  rent  free ;  but,  supposing  the  Maha  Raja  had  the 
power  to  make  such  a  grant,  it  appears  that  he  himself 
afterwards  bought  in  this  grant,  the  consequence  of 
whioh  would  be,  that  any  La-khiraj  rights  previously 
(a)  6  Ben.  Sud.  Dew.  Rep.  100. 
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1848-50.  created  by  him  would  merge  in  his  superior  title,  and  it 

M.vnT  li.uA  would  then  remain  to  be  proved  that  the  alleged  grant 

Dheeraj  ^q  ^|-^g  Ranees  Avas  a  renewal  of  the  La-khlraj  tenure  ; 

Mahatab  the  repurchase  by  the  Maha  Raja  was  m    l<ol,  only 

Chuxd  £q^^j.  yg^i^.j.  before  the  Company's  accession  to  Bunlwan. 

Bahadoor  -'  in  •        1 

■V.  and  unless  the  alleged  grant  to  the  Ranees  was  m  the 
TheBbxgal  interval,  it  could  not  possibly  be  a  valid  La-khiraj ^v?Lut. 
MEXT.  The  whole  statement  carries  with  it  great  suspicion  ; 
the  case  suggested  is,  that  the  3£aha  Raja  first  granted 
the  lands  as  La-khiraj  to  Manik  Chund,  a  dependent ; 
that  the  Maha  Raja  afterwards  repurchased  of  him 
these  lands  as  La-khlraj^  and  appropriated  them  for  the 
benefit  of  his  family  ;  the  case  is  one  of  those  described 
in  the  preamble  to  Regulation  XIX.  of  1793,  where, 
previous  to  the  Company's  accession,  a  La-khiraj  grant 
was  made  by  a  Zemindar^  without  lawful  authority, 
under  the  pretext  that  the  produce  was  to  be  applied 
to  religious  or  charitable  uses,  but  in  truth  with  a 
view  to  appropriating  the  produce  to  the  use  of  the 
grantor. 

III.  Independently  of  the  presumption  against  the 
bond  fide  holding  of  these  villages,  the  case,  upon  the 
Appellant's  own  evidence,  fails  to  establish  a  La-khiraj 
tenure.  The  only  evidence  produced  consists  of  three 
documents.  First,  the  copy  of  the  order  of  the  Go- 
vernor-General in  Council,  made  on  the  9  th  of  May 
1795.  It  is  suggested  that  this  order  was  evidence, 
that  in  1795,  the  Government  having  attached  the 
lands  for  arrear  of  revenue,  had  afterwards  released 
them  on  the  ground  that  they  were  La-khiraj.  But, 
clearly,  the  document  proves  no  such  case  ;  it  does  not 
show  under  what  circumstances  the  order  was  made, 
whether  upon  the  ground  that  the  arrears  for  which 
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the  Zemindarj/  were  attached  had  been  subsequently      1 848-50. 

satisfied,  or  for  what  other  reason.     The  second  docu-  Marv  Raja 

ment  Avas  a  copy  of  an  order,  dated  the  5th  of  August  ^"^^^-'^•^ 

]79o.     This  document  obviously  contained  nothing  to  Mahatab 

confirm  the  claim  to  La-khirao  tenure.     It  is,  however,     ^"^'^'^^ 

^        ^  '  '     Bahadoor 

important,  because  it  shows,  that  in  the  year  1202  B.  E.  v. 

the  deeds  relating  to  the  villages  were  in  the  possession  The  Bengal 

of  the  Ranees^  and  it  may  be  considered  certain,  that       ment. 

if  amongst  those  deeds  there  had  been  any  deed  by 

which  the  lands  were  effectually  granted  as  La-khiraj\ 

the  name  of  the  grantor  and  the  date  of  such  deed 

would  have  been  mentioned  in  the  statement  made  on 

the  Register.     The  only  other  document  produced  was 

the   Decree  of  the  Sudder  Detoamiy  AdawluL     The 

proceedings  in  that  suit  did  not  mention  any  deed  by 

which  the  lands  were  made  La-khiraj. 

IV.  The  registration  of  these  villages  in  1802,  as 
La-khiraj^  is  clearly  insufficient  and  ineffectual  :  the 
omission  of  the  name  of  the  grantor,  and  of  the  date 
and  year  of  the  deeds  creating  such  grant,  as  required 
by  Regulation  XIX.  of  1793,  section  25,  and  Regula- 
tion VIII.  of  1800,  is  fatal,  and  the  Government  was 
entitled,  on  that  ground  alone,  to  resume  the  villages 
for  purpose  of  assessment  to  the  public  revenue.  It  is, 
however,  now  contended,  that  the  proceedings  before 
the  Collector  were  irregular,  and  that  by  Regulation 
II.  of  1819,  the  Collector  upon  an  investigation  of  the 
evidence,  ought  to  have  prepared  a  statement  of  the 
grounds  upon  which  the  villages  were  liable  to  assess- 
ment, which  he  had  failed  to  do.  This  Regulation  only 
applies,  when  a  party  has  delivered  up  his  title-deeds. 
The  Court  will  presume  that  everything  necessary  in 
the  case  was  shown.  The  maxim  "  Omnia  i^rcesumuntur 

VOL.    IV.  J  2 
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1848-50.     legiteme  facta  donee  prohatur  in  contrarium^''  is  a  suffi- 
Maha  Eaja  cient  answer  to  this  objection. 

Dheeeaj         Lastly.  An  objection  is  now  taken,  for  the  first  time, 
Mahatab    that  clause  2,  section  2,  of  Eegulation  II.  of  1805, 
Chukd      |^^j,g  ^^  riffht  of  the  Government.     It  is  too  late  to 
V.         urge  this  objection  now ;  there  is  no  trace  of  such  Ee- 
The Bengal  g^^ilation  being  ever  pleaded  in  these  proceedings  in 
MEKT.       India. — [Mr.  Pemherton  Leigh  :  There  appears  to  be 
no  pleadings  in  this  case  either  before  the  Collector 
or  the   Special  Commissioner.] — The  parties  appeared 
by  Vakeels^  and  filed  petitions  and  evidence.    It  would 
be  highly  inconvenient  if  this  objection  was  now  to  be 
entertained.     There  are,  however,  three  complete  an- 
swers to  this  objection,  that  the  Eegulation  applies : 
First,  the  'possession,  in  this  case,  was  not  bond  fide. 
Section  3,   clause  4,  Eegulation  II.   of  1805,   enacts, 
that  no  length  of  time  shall  give  a  sufficient  prescrip- 
tive right  of  property,  if  it  has  not  been  derived  under 
a  bond  fide  title.     Secondly,   a  new   title  accrued   to 
the   Government   by   the   defect   of   Eegistration   in 
1802,  giving  a  new  right  of  action.     Thirdly,  Eegula- 
tion XI Y.  of  1825,  must  be  considered  to  have  quali- 
fied Eegulation  II.  of  1805,  as  applicable  to  cases  of 
this  particular  kind;  indeed  any  other  construction 
would  render  Eegulation  XIV.  of  1825,  completely 
nugatory. 

Mr.  Turner  in  reply. 

Their  Lordships  reserved  judgment. 

6th  Dec  ^^  ^^  ^^  ^^  December^  1849,  the  case  was  men- 

1849.        tioned  by  Mr.  Baron  ParJce^  who  called  the  attention 

of  Counsel  to  the  difficulty  that  had  been  raised  in 
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the    argument,^,  whether,    under    the   Eegulation   of  ib48-50. 

1805,  the  claim  to  assess  the  lands  in  question,  was  Maha  Eaja 

not  barred  by  reason  of  sixty  years  having  elapsed  t^^-^jx 

since  the  orisriual  cause  of  action  accrued.     The  learned  Mail\tab 

Judge  stated,  that  he  had  looked  thi'ough  the  Eegu-  b^^^oor 

lations,  and  had  put  down  upon  paper  those  which  v. 

seemed  to  bear  upon  the  question,  which  he  handed  qoveek- 

to  Counsel  (a).  mext,, 

(a)  The  following  is  a  copy  of  the  paper  referred  to  by  the 
learned  Baron  and  handed  to  Counsel  by  him  : — 

"Another  objection  was  taken  to  the  right  of  the  Respondents  to 
have  the  \'iUages  in  question  assessed,  viz.  that  sixty  years  had 
elapsed  since  the  Respondents  had  that  right ;  and  that  it  was  bar- 
red, therefore,  by  the  Eegulation  II.  of  1805,  section  2,  Article  2. 

"  This  objection  was  not  mentioned  in  the  Indian  Courts,  nor  in 
the  printed  cases  in  appeal.  It  was  brought  forward  for  the  first 
time  on  the  arguments  before  us,  which  creates  a  strong  presump- 
tion against  its  validity. 

"  The  Regidation,  is  as  follows  : — '  All  claims  on  the  part  of 
Government,  whether  for  the  assessment  of  land  held  exempt  from 
the  public  revenue3,^without  legal  and  sufficient  title  to  such  ex- 
emption, or  for  the  recovery  of  arrears  of  the  public  assessment, 
or  for  any  other  public  right  whatever  (the  judicial  cognizance  of 
which  may  not  have  been  otherwise  limited  by  some  special  rule 
or  provision  in  force),  shall  be  heard,  tried,  and  determined  in  the 
several  Courts  of  Civil  Justice  to  wliich  the  cognizance  thereof 
may  properly  belong,  under  the  general  Regulations  which  have 
been  or  may  be  hereafter  enacted  if  the  same  be  regularly  and 
duly  preferred,  at  any  time  within  the  period  of  sixty  years,  from 
and  after  the  origin  of  the  cause  of  action. 

"  In  the  year  1825,  on  the  14th  of  Juli/,  in  that  year,  and  conse- 
quently within  less  than  a  month  from  the  expiration  of  the  sixty 
years  from  the  12th  of  August,  1765,  the  period  when  the  right  of 
the  Government  to  assess  these  lands  first  accrued,  the  Regulation 
of  1825  was  made,  which  we  have  before  mentioned,  and  which 
contains  provisions  requuing  the  strict  proof  which  we  have  before 
stated.  Now,  if  the  claims  of  Government  to  assess  all  lands 
claimed  to  be  La-khiraj,  in  Bengal,  Beliar,  and  Orissa,  had  been 
supposed  to  be  liable  to  be  barred  in  di,  very  few  days,  it  cannot  be 
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1848-50.     He  added,  that  it  appeared  to  him  that  the  Regulation 
Maha  Eaja  applied  only  to  cases  where  there  is  a  powei*  to  sue  in 

DnEKKAJ 

j^  ^j  ^         supposed  that  such  special  and  stringent  enactments  woidd  have 

Mahatab     been  made  as  to  the  conduct  of  enquiries  into  the  validity  of  the 

Chuxd        claims  to  hold  free  fi-om  assessment,  ^yithout  an}-  extension  of  time 

iJAHADOOR    £yj.  ^Yiat  purpose.     This  argument  is  not  conclusive,  because  it  is 

rp     -p'  only  a  proof  that  the  legislative  authority  itself  thought  that  there 

Govern-      ^^s  no  such  bar,  and  though  that  is  not  their  province,  but  that  of 

MEXT.        the  Judicial  authorities,  yet  it  induces  us  to  feel  great  doubt  as  to  the 

validity  of  the  objection,  now,  at  so  late  a  period  brought  forward. 

"  Upon  ftill  consideration  of  that  and  the  other  Eegulations  on 
this  subject,  we  think  that  the  claim  on  the  part  of  the  Government 
was  not  barred  by  tliis  Regulation.  By  Regulation  XIX  of  1 79.'3, 
section  12,  the  claim  to  prosecute  for  the  resumption  of  invalid 
grants  was  to  be  preferred  in  the  Adawlut  Courts,  and  no  lapse  of 
time  was  to  be  considered  as  a  bar  to  the  resumption.  As  the  law 
then  stood,  at  the  time  the  Regidation  in  ciuestion  passed  in  the 
year  1805,  there  was  an  obligation  on  the  officers  of  Government, 
to  sue  in  the  Civil  Courts,  and  no  bar  in  these  suits  from  time. 

"  The  Regulation  of  1805  made  this  difference,  it  provided,  that 
the  limitation  of  twelve  years,  prescribed  by  previous  Regulations 
to  all  suits,  should  not  be  considered  as  applicable  to  claims  on 
behalf  of  the  Government ;  and  then  the  2nd  Ai-ticle  fixes  the 
limitation  of  time  for  such  claims  of  Government,  in  suits  in  the 
Civil  Coiu'ts.  Afterwards  other  resolutions  passed  which  rescind- 
ed the  provisions,  that  the  Government  should  sue  in  the  Adawlut 
Courts  in  order  to  resume  or  make  an  assessment  on  La-khiruj 
lands  (which  suits  alone  are  limited,  by  Regulation  II.  1819, 
section  2,  clause  2) ;  and  the  proceeedings  are  directed  to  be  in  the 
fii'st  instance  before  the  Collector,  subject  to  appeal  to  the  Court; 
and  afterwards  by  Regulation  III.  1 828,  to  Special  Commissioners, 
by  the  party  gi'ieved,  and  this  mode  of  proceeding  is  not  subject 
to  any  limitation  of  time  whatsoever — it  is  only  the  proceeding 
by  such,  and  the  question,  therefore,  would  be,  whether  a  suit, 
in  an  Adawlut  Cotu-t,  by  the  Government,  would  have  been  barred, 
or  not,  by  the  Regulation  of  1825,  if  the  power  to  sue  had  been 
continued.  The  limitation  is  not  applicable  to  the  special  pro- 
ceedings under  the  Regulations  of  1819  and  1825,  imder  which 
the  proceeding,  the  subject  of  this  appeal,  was  taken  :  we  incline 
to  think,  therefore,  that  this  objection  cannot  prevail." 
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the  Superior  Courts,   and  not  to  a  proceeding,  as  in      i««8-6o. 

this  case,  before  a  Collector.  Maha  Eaja 

On  the  following  day.  Judgment  was  delivered,  as     ^^^^ekaj 

follows,  by  Mahatab 

-\T      T)  T)   ^..^.  Bahadoor 

Mr.  Baron  Parke  :  ^, 

Tliis  case  was  argued  before  their  Lordships  at  the  Govekn- 
sittings  in  December  last.  The  importance  of  the  mekt. 
question,  both  to  tlie  East  India  Government  as  well 
as  to  the  AppeUant,  has  called  upon  us  to  give  it  the 
fullest  consideration  ;  and  the  result  of  that  considera- 
tion is,  that  their  Lordships  think,  that  the  decisions 
of  the  Collector  and  Special  Commissioner,  before  whom 
the  claim  of  the  Appellant  was  litigated  in  India,  are 
right  (subject  to  a  point  which  I  shall  afterwards 
observe  upon,  arising  for  the  first  time  in  the  argu- 
ment before  us  upon  the  Regulations  of  Limitations), 
and  that  their  Lordships  ought  to  advise  Her  Majesty 
to  afhrni  those  decisions  by  which  it  was  declared, 
that  the  property  of  the  Appellant  was  liable  to 
assessment. 

The  claim  of  the  Appellant,  the  Raja  of  Bardwan., 
was  to  the  exemption  of  t]ie  turuf  of  Taj  poor  ^  con- 
sisting of  eighteen  villages,  of  large  annual  value,  in 
his  Zemindary,  from  assessment  to  the  Government 
revenue,  as  being  La-khiraj  lands.  The  case  depends 
mainly  upon  the  principle  which  we  ought  to  adopt  in 
deciding  whether  this  species  of  property  is  liable  to 
assessment  or  not.  If  we  were  at  liberty  to  decide 
this  case  upon  the  same  principle  of  long  and  quiet 
enjoyment,  on  which  we  should  act  if  a  claim  for  some 
similar  right  or  exemption  were  before  us,  in  an 
English  Court  of  Justice,  v.ithout  express  statutory 
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1848-50.      regulations  for  the  conduct  of  the  iuquiiy,  vre  are  not 
Maha  Eaja  prepared  to  say  that  there  is  not  evidence  on  which  a 
E^uT^     jury  might  and  ought  to  presume  in  its  favour,  in  the 
Mahatab     absence    of   proof   on   the   part  of   the    Government, 
Chvxd       ^-^^^  ^^^.  revenue  was  received  fi*om  this  particular 
V.  district  for  seventy  years  and  upwards.     There  is,   in 

^^o^Kxl^  the  first  place,  the  omission  (if  unexplained)  of  all 
ME>jT.  mention  of  the  District  on  the  occasion  of  the  Decen- 
nial and  Permanent  Settlements,  as  being  liable  to  pay 
revenue.  Secondly,  the  withdi-awal  of  the  Collectors 
from  the  Zemindary^  including  the  District  described 
in  the  Order,  as  "  Malioteran^''  in  the  year  1795.  And, 
thirdly,  the  Eegistry,  though  imperfect,  of  this  Dis- 
trict, as  "  Malioteran^''  in  the  year  1802,  which  indicates 
a  formal  claim  to  exemption  at  that  time. 

13ut  that  is  not  oui*  duty  in  the  present  case,  but 
to  decide  according  to  the  express  provisions  of  the 
Eegulations  of  the  East  India  Grovernment,  which  are 
as  obligatory  for  the  purpose,  as  the  Statute  law  of  the 
land ;  and  the  question,  therefore,  is,  whether  such 
proofs  of  exemption,  or  right  to  exemption,  as  these 
Eegulations  require,  have  been  given  ? 

The  material  Eegulations  are,  XIX.  of  1793  and 
XI Y.  of  1825.  The  preamble  of  the  first  fully  ex- 
plains the  natui'e  of  the  right  of  the  Government,  and 
the  frauds  committed  upon  it,  not  only  by  the  Zemin- 
dars^ but  by  Officers  of  Government  themselves  pro- 
curing grants  to  be  made  under  the  pretext  that  the 
produce  of  the  lands  was  to  be  applied  to  religious 
or  charitable  purposes,  such  grants  being  generally 
made  with  a  view  to  the  clandestine  appropriation  o  f 
the  produce  to  the  use  of  the  grantor.  It  proceeds 
to  state,  that  the  Government  was  induced  by  its  lenity 
to  adopt  as  a  principle,  that  grants  of  this  description 
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made  previous  to  the  date  of  the  Dewanny^   12th  of      i848-o0. 
August,  1765,  (provided  the  grantee  had  obtained  pos-  Maha  Eaja 
session,)  should  be  allowed  to  the  extent  of  the  inten-    ^^^^'^^^^ 

'^  ,  Kaja 

tions  of  the  grantor,  so  far  as  they  were  ascertamable    Mail\.tab 
from  the  terras  of  the  writinsjs,  or  from  their  nature  and      Chuxd 

^  .  ,  J3AHAD00R 

denomination  of  the  lands.     It  recites,  that  Zemindars  v. 

were  in  the  habit  of  makin^^  cjrants  to  their  dependents  TheBexgal 

^.  ^  ^  (jrOVERN- 

for  their  own  use,  ante-dating  the  Deeds.  It  states  hext, 
the  intention  of  the  Governor- General  to  recover  the 
public  dues  thus  alienated,  and  the  purposed  omission 
fi'om  the  Decennial  Settlement  of  all  La-Jthiraj  lands, 
whether  exempted  from  the  public  revenues,  with  or 
without  authority,  in  order  that  the  Governor- General 
might  impose  such  assessment  as  he  might  deem 
equitable  on  all  lands  then  alienated  and  paying  no 
public  revenue,  which  should  be  proved  to  be  held  un- 
der illegal  and  invalid  titles.  At  the  same  time  it  states 
the  Governor- General's  wish,  that  persons  claiming 
under  valid  titles  should  be  secured  in  the  enjoyment 
of  their  property.  The  Eegulation  then  proceeds  to 
enact  rules  with  a  view  to  facilitate  the  recovery  of 
dues  from  lands  held  under  invalid  grants,  &c.  The 
first  of  these  rules  is,  that  all  grants  previous  to  the 
12th  of  August,  1765,  by  whatever  authority,  and 
whether  by  a  writing  or  without,  shall  be  deemed 
valid,  provided  the  gi-antee  actually  and  honct  fide 
obtained  possession  of  the  land  granted,  previously  to 
that  date,  and  the  land  shall  not  have  been  subse- 
quently made  liable  by  the  Officers  of  Goverment. 
But  if  it  shall  be  proved  to  the  satisfaction  of  the 
Courts,  that  the  owner  did  not  get  possession,  or  that 
the  lands  had  been  since  subjected  to  the  payment 
of  revenue,  the  grant  is  to  be  deemed  invalid.  It 
was  also    provided,   that    the   heirs  of    the   grantee 


496  CASES   IN   THE   TRIVY  COUNCIL 

1848-50.  should  not  be  entitled,  under  a  grant,   unless  named 

Maharaja  therein, '  or  the  grant  should  be  from  its  nature,   or 

Dheekaj  accordinn:  to  the  usa":e,  hereditary. 

Maiiatab         Under  this  Kcgulation,   it  is  obvious,  that  the  ex- 

Chu.vd  chision  or    omission  from  the  Decennial  and  Permanent 

Bahadoor  ^     -  ,  .      .    . 

v.  Settlement,  of  lands,  as  La-fcm-aj,  is   ot  no  weight,  as 

TiieBexgal  gyijence  of  title  to  that   exemption.     The   effect  of 

MEXT.       such  exclusion  is  simply   to^"  reserve   such   cases   for 

inquiry,  according  to  the  directions  of  the  Eegulations, 

whether  there  is  a  lawful  eiiemption  or  not. 

The  other  important  Kcgulation,  XIY.  of  1825, 
was  made  for  the  purpose  of  further  defining  the 
principles  to  be  followed  in  determining  the  force  and 
validitv  of  grants  made  previous  to  the  Deivcumy.  It 
enacts  and  declares,  that  the  power  of  granting  and 
confirming  grants,  except  by  a  regular  judgment,  be- 
longs to  the  Supreme  Government,  and  all  confir- 
mations are  invalid,  except  such  as  are  made  by  the 
Governor- General  or  some  Ofiicer  expressly  authorised 
to  grant  or  confirm  by  some  competent  Court  of  Judi- 
cature or  Eevenue  Board  acting  in  a  Judicial  capacity, 
after  full  investigation  in  the  manner  described  in  the 
Eegulations.  Eules  are  then  laid  down  for  the  investi- 
gation of  all  claims  ;  one  of  them  is,  that  La-khiraj 
tenures,  of  which  uninterrupted  possession  shall  have 
been  held  exempt  fi*om  assessment,  at  and  subsequently 
to  the  12th  of  August^  1765,  shall  be  considered  to  be 
valid  without  evidence  of  any  formal  grant  or  confir- 
mation of  the  same,  and  shall  be  continued  to  heirs  in 
cases  in  which  it  may  be  clearly  shown  that  the  right  is 
hereditary,  from  the  nature  of  the  grant  or  from 
ancient  usage.  The  proof  of  possession,  and  in  case 
of  persons  not  the  original  grantees,  of  the  hereditary 
nature  of  the  tenure,  is  on  the  parties  claiming  to  hold 
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the  La-khiraj  property,  the  general  principle  being,      1848-50. 
that  the  ruling  power  is  interested  in  a  certain  pro-  M.vh\  Eaja 
portion  of  the  produce  of  every  hccgah,  except  so  far    ^^^f^^'^J 
as  it   shall  have   transferred,    relinquished,    or  com-    Mahatab 
pounded  its  right  thereto,  and  all  persons  claiming  the      ^nuiVD 
benefit  of  such  exemj  tions  being  bound  to  establish  v. 

their  respective  claims  and  titles.     The  result  of  this  TheBengal 

^  ...  (jrOVERN- 

is,  that  the  general  pre  sumption  is  to  be  m  favour  of  ment. 
the  liability,  and  the  claimant  of  La-khiraj  is  to  esta- 
blish his  claim,  not  by  inferences  and  presumptions,  but 
by  the  positive  proof  required  by  the  Eegulations.  It 
may  appear  to  be  harsh  to  disregard  the  presumptions 
arising  from  length  of  time  and  general  conduct,  but 
we  have  nothing  to  do  with  that  question,  we  are 
bound  to  act  on  the  principles  laid  down  in  these  two 
Regulations,  according  to  that  which  we  deem  the 
true  construction. 

By  them  proof  is  required  fi-om  the  claimant,  of  a 
grant  made  by  some  one,  of  lands,  to  hold  in  La-khiraj, 
and  by  hereditary  right,  prior  to  the  12th  of  August, 
17G5,  and  that  possession  was  bond  fide  taken  under  it, 
or  an  enjoyment  of  lands,  as  such,  and  descendible  to 
heirs  at  and  since  that  time. 

Upon  the  evidence  in  this  case,  neither  of  these 
claims  is  made  out  to  our  satisfaction :  as  to  the  actual 
grant,  there  is  some  proof  of  one,  because  though  the 
original,  which  ought  to  be  in  the  custody  of  the 
claimant  (for  the  title-deeds,  were  returned  to  the 
claimant,  in  1795),  is  not  produced,  it  does  appear 
that  it  was  exhibited  before  Mr.  Brooke,  in  November, 
1792,  and  a  copy  is  produced  from  the  records  of  the 
Court.  The  defective  register  of  this,  wanting  the 
name  of  the  grantor,  and  wrong  in  the  name  of  the 
grantee,    thi'ows   some   suspicion   as   to   its   being    a 

VOL.   IV.  K  2 
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1848-50.     genuine  deed  ;  but  admitting  it  to  be  such,  the  title 

Maha  Raja  founded  upon  the  deed  is  defective  on  three  grounds. 

eI^a^"^     First,  because  the  grantee  in   La-Miraj,  Baboo  Bejee 

Mahatab     C'hund,  is  not  proved  ever  to  have  been  hond  fide  in 

BahSoor   possession  after   the  gi-ant.      Secondly,    Raja    Tilloh 

V.  C/mndj  the  grantor,  afterwards,  and  before  the  12th  of 

^S)?S^^  ^wy«5^,    1765,    is   admitted   to   have   got    back   the 

MENT.       property  (whether  by  purchase  or  not,  or  for  a  full 

consideration,  does  not  appear),  and  was  sued  for  the 

arrears  of  a  charge  upon  it  made  by  him  to  the  said  Baboo 

Bejee  Chund  in  1762,  which  became  subsequently  the 

subject  of  a  suit,  in  1792,  by  his  heir  against  the  heir 

of  Raja   TilloJi  Chund ;  so  the  heirs  of  the  grantor 

and    not    of    the    grantee,   remained   in    possession. 

Thirdly,  the  grant  is  stated  by  the  Appellant's"  Vakeel, 

to   have  been  made  to   Manik  Chund,   who  was   the 

managing  Dewan,  in  the  name  of  Bahoo  Bejee  Chund, 

and  such  a  grant  bears  with  it  the  strongest  suspicion 

of  being  a  fraudulent  contrivance,  to  deprive  the  ruling 

power  of  its  lawful  share  of  the  revenue,  and  to  be 

exactly  such  a  transaction,  as  it  was  the  ;avowed  object 

of  the  Regulation  to  defeat. 

We  think,  therefore,  that  the  claimant's  title  by  the 
deed  is  not  made  out :  if  the  deed  had  been  made  bond 
fide,  the  grantee  proved  to  have  been  in  possession, 
and  the  grantor  proved  to  have  bona  fide  purchased 
afterwards  fi'om  him  the  property  for  a  valuable  con- 
sideration, and  so  acquired  aU  its  rights,  the  heirs 
might  have  been  entitled.  But  there  was  no  such 
evidence. 

The  next  groimd  on  which  the  claim  is  rested,  is 
that  of  enjoyment,  at  and  fi'om  the  12th  of  August, 
1765,  as  La-khiraj,  which  would  be  a  good  title, 
ii'iespective  of  the  deeds. 
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Now  by  the  terms  of  the  Eegulations,  the  claimant  i848-50. 

is  to  prove  this,  and  the  reason  he  is  called  upon  to  Maha  Eaja. 

give  such  proof,  is,  there  being  a  strong  presumption  ^^ 

against  the  validity  of  such  titles  (as  appears  by  the  Mahatab 

recitals  in  the  Eeorulations  themselves),  and  in  order  to    J^^^^^ 
o  _  /'  _  Jdaiiadoor 

guard  the  Government  against  the  frauds  of  its  own  v. 

Officers.  It  is  not  enough  then  for  a  claimant  to  say,  The  Bengal. 
"  You,  the  Government,  could  prove  the  payment  of  the  ment. 
revenue,  if  any  was  paid,  and  I  rely  on  the  absence  of 
your  evidence  to  make  out  my  title,  and  show  that  it  was 
not  paid."  He  must  show  his  own  title  to  exemption, 
and  prove  by  some  evidence  on  his  part,  that  no 
revenue  was  collected,  and  must  carry  back  that 
evidence  to  1765.  We  should  suppose  that  in  the 
Collector's  Cutcherry  for  that  Disti'ict,  evidence  might 
be  found  of  the  receipt  of  the  revenue,  as  far  back, 
which  might  afford  an  inference  of  the  non-payment  for 
this  property.  It  is  clear,  however,  that  the  Eegula- 
tions require  the  claimant  to  prove  his  possession,  and 
it  is  presumed  that  the  Government  would  not  require 
a  proof  which  could  not  reasonably  be  given,  if  the 
exemption  was  a  just  and  fair  one. 

Our  law  affords  an  analogy  to  this,  in  the  case  of 
all  ancient  customs  and  exemptions,  which  must  have 
existed  from  time  immemorial ;  in  order  to  be  valid, 
proof  of  the  customs  or  exemption  for  some  years  back, 
even  twenty,  there  being  no  proof  to  the  contrary, 
would  warrant  the  jury,  indeed  call  upon  them,  to  pre- 
sume their  immemorial  existence.  But  under  Lord  Ten- 
ter den's  prescription  Act,  requiring  uspgs  for  twenty, 
forty,  or  sixty  years,  evidence  is  always  required 
of  the  usage,  as  far  back  as  the  commencement  of 
those  periods,  though  it  need  not  be  proved  for  each 
year. 
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1848-50.         There  is,  in  this  case,  no  proof  of  such  possession 
Maha  Eaja  as  is  required  to  be  shown  on  the  claimant's  part,  and 

Dheeraj     |.|jg  ^j^j     material  evidence  to  raise  the  inference  of 

Kaja  -{ 

Mahatab    exemption,  is  the  release  of  the  title-deeds,   and  the 

Chund      p;ivin2:  up  the  estate  in  the  year  1795,  by  the  Col- 

Uahadoor     o         o       i  J  . 

V.  lector.  But  that  does  not  carry  back  the  evidence  of 
The  Bengal  claim  for  exemption  far  enough,  and  it  is  not  clear,  that 
MEXT.  the  estate  was  given  up  by  the  Collector  because  it 
was  La-Jchiraj.  Further,  if  the  case  is  to  rest  on  pos- 
session, there  must  be  evidence,  that  it  was  an  here- 
ditary possession,  or  possession  of  exemption,  descen- 
dible to  heirs  according  to  Regulation  XIY.  of  the 
year  1825,  and  there  is  no  such  evidence,  indepen- 
dently of  the  deed  itself,  upon  which,  on  account 
of  the  suspicions  attaching  to  it,  no  reliance  can  be 
placed. 

Their  Lordships  are  of  opinion,  therefore,  that  the 
claimant's  title  is  not  made  out ;  not  on  the  deed, 
because  the  possession  of  the  grantee  is  not  proved, 
and  because  there  is  good  ground  to  believe  that  the 
deed  was  fraudulent ;  and  they  think  it  was  not  made 
out  independently  of  the  deed,  for  want  of  sufficient 
evidence  of  the  enjoyment  of  the  exemption ;  cer- 
tainly for  want  of  sufficient  evidence  that  it  was  of 
an  hereditary  nature  :  the  mere  enjoyment  in  succes- 
sion, supposing  that  to  be  inferred  from  the  evi- 
dence, is,  by  the  express  terms  of  the  Regulations, 
not  enough. 

If  the  claim  cannot  be  supported,  on  either  of  these 
grounds,  it  certainly  cannot  on  the  ground,  that  it  has 
been  ratified  and  confirmed  by  the  Government.  The 
transactions  in  1795,  clearly  do  not  fall  within  the 
terms  of  the  Regulation,  which  does  not  give  the  power 
of  confinnation  to  be  exercised  in  that  manner ;  and 
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we  cannot  help  thinking,  that  it  woukl  be  a  strange      ista-oo. 

thing  to  hold  that  this  order,  which,  in  truth,  is  the  Maha  Raja 
only  evidence  of  enjojmicnt  offered  on  the  claimant's     I^^eekaj 
part,   and  which,   by  the  Eegulation,   has  no  direct     Mahatab 
effect  in  establishinor  the  exemption,  should  yet  be      Chuivd 

°  ,         ^  '  /  ±)AHAJ)OOR 

sufficient  evidence  for  the  claimant  of  every  thing  ne-  r. 

cessary  to  f?ive  him  a  title.  TheBexgai. 

txOYEKX- 

Another  objection  taken  on  the  part  of  the  Respon-  ment. 
dent  was,  that  the  register  was  defective.  Their  Lord- 
ships think  it  possible  that  the  parties  gave  the  best 
account  of  the  deeds  they  could  ;  and,  therefore,  do 
not  think  the  claim  ought  to  be  rejected  on  that 
ground. 

There  remains  only  to  be  considered,  a  question 
which  was  i-aised  for  the  first  time,  on  the  argument 
here,  upon  the  Regulation  of  Limitation  :  we  have 
looked  through  the  different  Regulations,  and  have 
given  information  to  the  Counsel  upon  the  different 
Regulations  bearing  upon  this  point,  the  result  of 
which  appeal's  to  be,  that  there  is  no  Reo:iilatiou  of 
Limitation  to  a  proceeding  before  the  Collector,  pos- 
sibl}',  (though  that  matter  is  very  obscure,)  there  was 
one  as  to  a  proceeding  in  the  Adawliit  Courts.  The 
learned  Counsel  will  have  the  goodness  to  look  into 
that,  and  if  they  think  anything  can  be  said  upon  that 
subject  to  mention  it  again.  In  the  meantime  our 
report  will  be  suspended. 

The  case  was  afterwards  directed  to  be  argued  by     isth  Feb. 

1850.* 
*  Present :  Members  of  the  Judicial  Committee, — Lord  Langdale,         ""^     ^ 

Lord  Camijbell,  Mr.  Baron  Parke,  and  the  Right  Hon.  T.  Pemberton 

Leigh. 

Priv)'  Councillor, — Assessor, — Sir  E.  Ryan,  Knt. 
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1848-60.     one  Counsel  on  each  side,  upon  the  point  reserved 

MahTraja  by  the  Judgment,  namely,  whether  the  right  of  the 

Dheeraj     (3}^overnment   to   assess  the  ^dllages  in   question  was 

Mahatab    barred  by  the  clause  2,  section  2,  of  Eegulation  II. 

Chu>t)       q^  1805,  by  reason  of  sixty  years  having  elapsed  since 

jlJAHADOOR  1  1         1         1       J 

V.         the  right   of   Government   to   assess   the   lands   had 
TheBengal  accrued. 

trO\T:KN- 
MENT. 

Mr.  Turner,  Q.  C,  for  the  Appellant. 
The  question  to  be  decided  upon  the  reserved  point, 
will  be,  whether  the  limitation  prescribed  by  clause  2, 
section  2,  Regulation  II.  of  1805,  applies  to  proceed- 
ings for  resumption  of  lands  by  the  Government,  insti- 
tuted under  Eegulation  II.  of  1819,  and  III.  of  1828. 
We  contend  that  Government  is  absolutely  barred  by 
Eegulation  II.   of  1805,  from  all  proceedings  by  or 
before  the  Collector  and  Special  Commissioner,   the 
lands  in  question  having  been  held  by  the  Appellant 
and  his  ancestors  for  seventy  years,  without  paying 
revenue,  or  any  attempt  made  to  charge  them  with 
revenue.     The  cause  of  action  is  the  non-payment  of 
revenue,  and  the  fii-st  step  taken  was  the  service  of 
the  notice  in  1836. — [Mr.  Baron  Parke :  It  is  very 
extraordinary   that   this   objection   was   not   pleaded 
in  the  Courts  below.] — It  was  not  pleaded  in  India, 
but  that  will  not  prevent  the  objection  being  taken 
now.     By  Eegulation  III.  of  1793,  sect.  14,  the  Zillah 
and  City  Courts  in  India  were  prohibited  from  trying 
the   merits   of  any   suit,    where   the   cause  of  action 
should  have  arisen  before  the  12th  of  August,    1765, 
or  any  suit,  where  the  cause  of   action  should  have 
arisen  twelve  years  before  the  suit  should  have  been 
commenced  for  it.     From  the  preamble  to  this  Eegu- 
lation, it  is  plain,  that  the  Limitation  applied  not  only 
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to  siiits  between  individuals,   but  also  to  claims  by      1848-50. 

Government,  for  assessment  of  lands ;  for  it  recites,  Maha  Eaja 

that  not  only  shall  it  apply  to  all  suits  between  na-  ^^eraj 

tives,  but   to  the  officers  of  Government  employed  Mahatab 
in  the  collection  of  the  revenue.     Eeojulation  XIX.      Chund 

1  .  T  n  BaSADOOR 

passed  m  the  same  year,  however,  by  section  12,  ex-  v. 

pressly  provided,  that  no  period  of  limitation  should  The  Bengal 
bar  the  claim  of  Government.  This  nullum  tempus  ment. 
clause  was  afterwards  repealed,  by  clause  2,  section  2, 
Regulation  II.  of  1805,  which,  in  express  and  positive 
terms,  limits  the  claim  of  Government,  whether  for 
the  assessment  of  land,  held  exempt  from  the  public 
revenue,  without  legal  and  sufficient  title  to  such 
exemption,  or"  any  other  public  right,  to  sixty  years 
from  the  origin  of  the  cause  of  action.  This  Eegu- 
lation  is  now  in  force,  and  we  submit,  that  it  applies 
to  the  present  case,  and  that  it  cannot  be  set  aside 
for  the  benefit  of  the  revenue  any  more  than  the 
limitation  of  twelve  years  could  be  set  aside  for  the 
benefit  of  a  private  individual.  The  Eegulation  refers 
not  merely  to  the  existing  jurisdiction  of  the  Civil 
Courts ;  but  to  any  other  jurisdiction  that  might  after- 
wards be  created  for  the  purpose  of  determining  such 
cases,  and  applies  to  proceeding  before  the  Collector, 
under  Regulation  II.  of  1819,  which  puts  the  Collec- 
tor's decree  upon  the  same  footing  as  a  decree  of  the 
Civil  Court,  and  the  .party  aggrieved  is  to  bring  his 
auit  in  the  Civil  Court,  where  his  case  would  be  tried 
by  the  existing  law,  of  which  Regulation  II.  of  1805, 
was  a  pai't.  Regulation  III.  of  1828,  conclusively 
proves,  that  the  proceedings  before  the  Collector,  and 
subsequently,  the  Special  Commissioner,  were  entirely 
judicial.  The  Regulation  of  1805,  puts  the  Bengal 
Government,  in  respect  of  their  territories,  in  precisely 
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1848-50.     the  same  position  in  which  the  Crown  stood  iu  England^ 

Maharaja  under  the  Nullum  iempiis  Act,  9  Geo.  III.,  c.  16,  and 

Dheekaj     lin^its  them  to  proceed  A^ithin  a  period  of  sixty  years 

Mahatab    for  making  land  liable  to  public  assessment. 

Chuxd  jj.  j^-^.^y  |3g  urpred  by  the  Government,  that  Eegula- 

'    ,.         tion  XIV.  of  1825,  shows,  that  Eegulation  II.  of  1805 

TheBexgal  ^g^g  never  intended  to  apply  to  proceedings  similar  to 

MEXT^       this,  as  the  date  of   the  Eegulation  is  within  a  few 

days  of  the  period  of  limitation  of  sixty  years.     This 

Eegulation,   probably,  was  intended  to  apply  to  life 

tenures,  which  would  carry  the  period  of  limitation  far 

beyond  the  year  1825. 

Mr.      Wigram^  Q.C.,  for  the  Bengal  Government. 

The  question  is  narrowed  to  this  point,  whether 
clause  2,  section  2,  of  Eegulation  II.  of  1805,  is,  in 
anj^  case,  a  bar  to  the  claim  of  Government,  except  in 
suits  in  the  ordinary  Courts  of  Civil  Justice,  and  whe- 
ther it  has  any  application  to  the  summary  inquest 
and  proceedings  before  the  Collector  authorized  by 
Eegulations  II.  of  1819,  XIV.  of  1825,  and  III.  of 
1828? 

The  whole  argument  of  the  Appellant  rests  upon 
the  construction  to  be  put  upon  clause  2,  section  2,  of 
Eegulation  II.  of  1805,  which  he  contends  applies  to 
the  proceedings  in  question.  It  is  however  confidently 
submitted,  that^it  has  no  such  application:  the  opera- 
tion of  that  Eegulation  is  confined  to  Civil  suits,  insti- 
tuted in  the  ordinary  Coui'ts  of  Justice,  and  not  to  a 
proceeding  like  the  present  before  the  Collector,  inves- 
tigating the  title  to  exemption  from  paying  revenue, 
which  is  purely  in  the  nature  of  an  inquisition  and  not 
of  a  suit.  That  it  is  so  limited  is  demonstrated  by 
the  Eegulations  bearing  upon  this  point. 
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By  section  14  of  Regulation  III.  of  1793,  the  Zillah      1848-50. 
and  City  Courts  in  India  are  prohibited  fi'om  hearing  Mah\  Eaja 

or  determininor  the  merits  of  any  suit,  where  the  cause    ^^E^^raj 

>-rnr  •  Raja 

of  action  accrued  before  1765,  or  where  it  should  have    Mahatab 

arisen  twelve  years  before  the  suit  was  commenced,    ^^und 

.  •  T         1  n  P  r      •         JdAHADOOR 

By  Regulation  II.,  section  1,  clause  first,   of  180o,  it  v. 

was  declared,  that  this  limitation  of  twelve  years  for  Tke Bengal 
the  commencement  of  a  suit  m  the  Civil  Court,  was  ment. 
not  applicable  to  any  public  claims  instituted  on  the 
part  of  Government ;  and  by  clause  second,  of  the  same 
section,  the  claim  by  Government  to  institute  a  suit, 
to  be  heard,  ti-ied  and  determined  in  the  Courts  of 
Civil  Justice,  is  limited  to  sixty  years.  These  Regu- 
lations were  only  in  force  when  the  Government  re- 
sorted to  the  ordinary  Civil  Courts,  under  section  12, 
of  Regulation  XIX.  of  1793,  for  the  prosecution  of 
claims  to  have  lands  assessed ;  but  they  were  not  ope- 
rative in  a  proceeding  instituted  before  the  Collector, 
under  Regulation  II.  of  1819,  which  took  away  the 
jurisdiction  of  the  Civil  Courts  of  Justice.  In  none 
of  these  Regulations  is  there  to  be  found  any  clause 
limiting  the  rights  of  Government ;  they  apply  only  to 
the  limitation  of  the  remedy.  The  right  is  not  excluded, 
the  remedy  only.  Dnimmond  v.  The  British  Linen 
Company  {a). — [Lord  Campbell :  In  that  case  it  was 
a  matter  of  procedure,  which  was  regulated  by  the 
forum.~\ — Yes,  and  the  question  is  the  same  here, 
whether  the  exclusion  of  the  remedy  to  sue  in  a  Civil 
Court  applies  to  a  summary  proceeding  by  inquest  be- 
fore the  Collector,  under  Regulation  II.  of  1819,  which 
repealed  the  Regulations  which  dii'ected  the  Collector 
to  sue  in  the  ordinary  Courts,  and  directed  him  to 


(«)  10  Bar.  &  Cr.  903. 
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1848-50.     liold  an  inquisition  before  himself.     Under  this  Eegu* 

Maiia  Raja  lation  there  was  a  right  of  appeal  to  the  Siidder  Court, 

^™^'     but  by  Eegulation  III.  of  1828,  the  cognizance  of  ap- 

Mahatab    peals  from  the  decisions  of  the  supreme  revenue  autho- 

Chtoo)      rities  in  respect  to  resumption  of  La-Jchiraj  tenures  were 
Bahadoor  r  i  J 

V.  entirely  taken  away  from  the  regular  Courts,  and  vested 
TheBexgal  ^^  Special  Commissioners,  to  be  appointed  by  the  Go- 
ME>'T.  vemor-Gcneral  in  Council.  The  proceedings  in  the 
Collector's  Coiu-t  has  no  analogy  to  suits  in  the  Courts 
of  Civil  Justice ;  and  it  would  seem  that  with  the  sub- 
stitution of  this  inquisition  before  the  Collector,  the 
omission  of  any  limitation  of  time  to  sue  by  the  Eegu- 
lations  creating  this  mode  of  trying  revenue  suits,  was 
not  casus  omissus,  but  from  its  very  nature  was  in- 
tentional. 

This  construction  removes  the  difficulty  which  other- 
wise would  arise  fi'om  the  date  of  Eegulation  XIV.  of 
1825.     It  is  highly  improbable,  that  in  May,  1825, 
just  as  the  sixty  years  were  running  out  from  the 
12th  of  August,  1TG5,  a  Eegulation  should  be  passed 
whidi  would  be  inoperative  before  it  could  reach  the 
Province  where  it  was  to  be  administered.     It  does  not 
admit  of  the  construction  put  by  the  Appellant,"  that  it 
might  have  been  intended  to  apply  to  life  tenures,  and 
that  the  period  of  limitation  would  not  begin  to  run  till 
the  expiration  of  the  life  tenure.    Eegulation  XIY.  of 
1825,  clause  2,  section  3,   plainly  shows,  that  it  will 
not  admit  of  such  an  interpretation,  as  it  applies  only 
to  La-khiraj  tenure,  that  is,  hereditary,  according  to  the 
ancient  usage  of  the  country,  and  to  no  other  tenures. 
At  all  events,  the  cause  of  action  arose  only  from  the 
date  of  Eegulation  XIX.  of  1793,  and  the  Kmitation 
has  not  expii'ed.     It  is,  however,  submitted  upon  this 
point,  that  it  is  certainly  too  late  to  set  up  Eegulation  II. 
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of  1805,  as  a  bar  to  the  Government's  claim  to  resume      iS48-50. 
by  reason  of  sixty  j^ears  having  elapsed.     If  a  De-  Maha  Eaja 
fendant  claims  the  privilege  of  the  Statute  of  Limita-    ^^^^^^ 
tion,   it  lies  upon  him  to   show  that  the  Plaintiff  is    Mahatab 
excluded.     Here  the  Appellant  had  plenty  of  oppor-    ^°^^^^ 
tunity  of  raising  this  bar  to  the  right   to  resume  the         v. 
villages  before  the  Collector's  Court.     He  objected  to  '^Qq^^^^^ 
the  jurisdiction,  but  did  not  take  this  point,  neither       ment. 
did  he  urge  it  as  a  ground  of  appeal  before  the  Special 
Commissioners,  nor  did  he  in  his  appeal  case,  before  this 
Court,  insist  upon  it,  as  a  ground  of  defence ;  he  must, 
therefore,  be  considered  as  waiving  any  objection  which 
he  could  have  pleaded  under  this  Eegulation. — [Baron 
Parke:  Has  Eegulation  II.  of  1805,  ever  been  ap- 
plied in  India  in  proceedings  before  the  Collector  and 
Special  Commissioner  in  a  case  like  the  present  ?] — I^o 
Eegulation  is  more  familiarly  known  in  India  than  this, 
and  yet,  as  far  as  we  can  learn,  it  never  was  attempted, 
in  proceedings  before  the  Collector,  to  plead  the  same 
in  bar  to  an  inquiry  like  this.     The  burthen  is  upon 
the  Appellant  to  show,   that  the  claim  had  not  accrued 
Tvithin  sixty  years.  What  is  there  to  show  that  revenue 
has  not  been  received   by  Government   within  that 
period  ?     Again,   the  view  taken  by  your  Lordships' 
judgment  upon  the  merits  is  material,  and  may  pos- 
sibly  render   it  unnecessary  to  decide  the   question 
whether  this  Eegulation  applies.     The  judgment  de- 
clares, that  "  the  deed  of  grant  under  which  the  Ap- 
pellant claims,  bears  with  it  the  strongest  suspicion  of 
being  a  fraudulent  contrivance,  to  deprive  the  ruling 
power  of  its  lawful  share  of  the  revenue,  and  to  be 
exactly  such  a  transaction  as  it  was  the  avowed  object 
of  the  Eegulation  to  defeat."    By  clause  4,  of  section  3, 
of  this  Eegulation,  no  prescriptive  right  of  property  is 
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1848-50.  to  be  established,   when  the  occupancy  shall  not  have 

Maha  Eaja  been  under  a  bond  fide  title.     So,  although  there  is  an 

Dheeraj  express  limitation  made  by  Eegulation  II.  of  1805,  yet 

Mahatab  it  expressly  provides,  that  the  limitation  shall  not  apply 

Chund      jjj  ^^    ^g^gg  where  the  partv  shall  not  have  been  in 
Bahajdoor  *'  .  . 

V.         possession  under  a  bond  fide  title.     This  was  not  a  bond 

The  Bengal  j^^^  possession^  and  that  furnishes  a  conclusive  answer 
Govern-  . 

MEiXT.       to  the  defence  of  possession  under  the  Eegulation. 

The  Eight  Hon.  T.  Pemberton  Leigh  : 

21st  Jiine,  This  is  an  appeal  from  a  decision  of  the  Special 
^^^  Eevenue  Commission  of  Bengal^  on  the  subject  of  the 
assessment  of  certain  estates  of  the  Appellant  to  the 
public  revenue. 

Yarious  grounds  of  objection  were  taken  to  that  de- 
cision, all  of  which  were  disposed  of  by  their  Lordships, 
at  a  former  sitting,  but  one  question  was  reserved,  which 
appeared  to  arise  incidentally  in  the  course  of  the  dis- 
cussion, namely,  that  the  claim  of  the  Government  of 
Bengal  was  barred,  by  what  we  should  call  the  Statute  of 
Limitations,  by  the  lapse  of  the  period  of  sixty  years. 
It  appears  to  their  Lordships,  that  the  claim  would  be 
ban-ed  by  the  lapse  of  that  period,  in  this  case,unless  the 
case  can  be  taken  out  of  the  operation  of  the  Eegulation 
of  limitation  upon  either  of  the  two  grounds  stated  in 
the  argument,  on  the  part  of  the  Bengal  Government. 

It  was  said  first,  that  the  limitation  which  is  con- 
tained in  the  Eegulation  of  1805,  does  not  apply,  be- 
cause it  refers  to  Coui'ts  of  Civil  Justice  :  that  is  very 
true,  but  it  is  quite  clear,  that  the  principle  of  that 
Eegulation  would  be  rendered  wholly  nugatory,  unless 
it  were  extended  to  the  case  which  is  now  before  their 
Lordships,  in  which  the  Collector's  Court  must  be  con- 
sidered for  this  purpose  a  Court  of  Civil  Justice.     It 
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is  the  only  mode  in  which  the  question  could  arise.      I8I8-50. 
Their  Lordships  are,  therefore,  of  opinion,  that  there  MahT  Raja 
is  nothing  in  that  ground  of  exception.  L>heeuaj 

The  more  important  matter  was,  that  the  point  does    Mahatab 
not  appear  to  have  been  raised  in  the  Coui-ts  below,  and      ^Jni-xu 
is  not  distinctly  stated  in  the  printed  cases  here.     It         v, 
was  suggested  that  there  may  be  circumstances  which  The  Bengal 
are  not  known  to  us,  which  may  prevent  the  applica-       mext! 
tion  of  a  law  which  apparently  is  distinctly  applicable 
to  the  case. 

Now,  in  the  first  place,  the  proceedings  in  the  case 
were  not  proceedings  in  a  regular  suit.  There  were 
no  pleadings,  and,  therefore,  it  would  be  rather  hard 
to  bind  the  parties  by  an  objection  of  so  technical  a 
nature,  especially  if  on  investigation  it  is  found  to  have 
a  valid  ground  of  defence.  But  since  this  case  was  heard, 
we  have  had  produced  to  us  a  copy  of  a  judgment  pro- 
nounced a  twelvemonth  after  the  decision  of  this  case 
in  the  Court  below  («),  in  which  it  was  held,  that  the 

{a)  After  the  case  had  been  argued  upon  this  reserved  point,  and 
before  final  j  udgment  was  deli  vered,the  Appellant's  Counsel  handed 
in  to  their  Lordships  a  copy  of  a  case,  No.  405.  Appeal,  La-Jchiraj, 
heard  before  the  Special  Commissioner,  at  Moorshedalad,  on  the 
31st  of  December,  1838.  This  case  -was  extracted  from  the  Cal- 
cutta Monthly  Journal,  Yol.  V.  Pt.  1.  (1839),  p.  61  :  the  material 
part,  relating  to  the  operation  of  Regulation  II.  of  1805,  sec.  2,  as 
a  bar  to  the  claim  of  Government,  was  as  follows  : — 

"  The  Appellants  have  filed  a  deed  under  seal  of  the  Khalsa  or 
Dewannee,  and  the  signature  of  the  President  of  the  Committee  of 
Revenue,  H.  Cotterell,  provingpossession  of  their  Z«-^7</rr//'land,  dat- 
ed 5th  July,  1775,  and  which  had  been  duly  registered  and  counter- 
signed by  ^.  Vansittart,  Persiantranslator  of  that  office.  Theperiod 
limited  by  the  Regidation  now  in  force  for  prosecution,  in  such 
cases,  on  the  part  of  the  Government  ended,  and  the  right  to  insti- 
tute a  suit  to  assess  the  land,  lapsed  on  5th  July,  1 835.  Whereasthis 
prosecution  was  not  commenced  till  16th  September,  1836,  or  foui-- 
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1848-50.     Eegulation  did  apply  to  a  case  similar  to  that  now 
Maha  Eaja  before  this  Coui't. 

Upon  the  whole,  therefore,  their  Lordships  are  of 
opinion,  that  npon  these  grounds  they  must  reverse 
the  judgment  which  has  been  pronounced  by  the 
Special  Commissioner,  but  under  all  the  circumstances 
The  Bengal  ^j^gy  think  there  should  be  no  costs  given  either  in  this 
Court  or  in  the  Court  below. 


Dheeraj 

Eaja 
Mahatab 

Chxin'd 
Bahadoor 

V. 


MENT. 


teen  montlis  and  eleven  days  after  tlie  expiration  of  the  limitation 
fixed  by  Eegxilation  II.  of  1 805.  The  Government  Pleader  wished 
to  make  the  institution  of  the  suit  date  from  1st  oiMay,  1793,  that 
is  to  say,  from  the  institution  of  Regulation  XIX. ;  but  this  cannot 
be  admitted.  Regulation  XIX. of  1793, was  not  the  commencement 
of  a  suit  to  be  'heard,'  tried,  and  determined  ;  but  the  enactment 
of  trying  the  validity  of  claims,  and  declaring  what  should  be  valid 
and  what  invalid;  and  that  regulation,moreover,  contained  a  section 
(twelve)  especially  providing  that  no  period  of  limitation  shall  bar  the 
claim  of  Grovernment ;  but  this  section  has  been  repealed  by  Regu- 
lation II.  1819,  section  2,  clause  2,  and  since  which  it  is  no  longer 
'in  force,'  asrequii-ed  by  clause  2,  section  2,  Regulation  II.  1805  ; 
from  the  time  of  which  enactment,the  limitation  of  sixtyyearsbythe 
latterRegulation  for  Government  claims  comes  into  force  generally 
instead  of  it,  takes  its  place,  and  cannot  be  set  aside  for  the  benefit 
of  the  revenue,  any  more  than  the  bar  of  twelve  years  could  be  set 
aside  for  the  benefit  of  a  private  individual. 

"Now  the  cause  of  action  in  this  ease,  is  the  non-payment  of  re- 
venue. This  bar  existed  more  than  sixty  years  at  the  time  the  first 
notice,  in  this  case,  wasserved;  the  limitation  fix;ed  has  been  passed, 
and  the  claim  has  lapsed.  I,  therefore,  reverse  the  Collector's  deci- 
sion." 
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PRINCIPAL   MATTERS 

CONTAINED  IN  THIS  VOLUME. 


ACQUIESCENCE. 
See  "Adoption,"  1. 

ACTION. 
A  deed  of  mortgage,  and  conditional 
sale,  contained  a  covenant  for  pos- 
session by  the  mortgagee  during 
the  mortgage  term.  Possession 
was  withheld,  though  the  mortga- 
gor received  the  mortgage  money. 
Held,  that  an  action  -wotild  lie  by  the 
mortgagee  against  the  mortgagor 
for  recovery  of  the  principal  and 
interest  money  advanced.  [Raja 
Oodit  Purkash  Sing  v.  Martindell'\ 

444 
ADOPTION. 
(Hindoo.) 

1 .  Eeview  of  the  Hindoo  Law,  re- 
lating to  the  validity  of  a  second 
adoption,  by  a  Hindoo,  during  the 
lifetime  of  the  first  adopted  son. 

v.,  a  Zemindar  in  the  Northern  Cir- 
cars  at  Madras,  of  the  Soodra  caste. 


being  childless,  adopted,  with  the 
consent  of  his  wife,  a  son,  J.  At 
the  time  of  this  adoption,  he  exe- 
cuted a  deed  with  the  natural  fa- 
ther of  J.,  by  which  he  undertook 
to  make  him  heir  to  his  Zeminda/ry 
and  wealth.  V.  subsequently  mar- 
ried a  second  wife,  and  during  the 
lifetime  of  his  adopted  son,  J., 
adopted  a  second  son,  R.  Both 
these  adopted  sons  lived  in  V.'s 
house,  who,  while  they  were  mi- 
nors, made  a  division  of  his  ances- 
tral andother  estate,between  them, 
in  certain  proportions.  J.,  when 
he  came  of  age,  entered  into  pos- 
session of  his  share  :  but  R.,  being 
a  minor,  V.  managed  his  share  for 
him,  and  died  during  his  minority. 
At  V.'s  death,  J.  claimed  the  right 
of  succession  to  the  whole  of  V.'s 
estate  and  property,  insisting,  that 
V.  was  precluded  from  alienating 
any  portion  of  the  estate,  to  his,  the 
first  adopted  son's,  prejudice;  and 
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that  the  adoption  of  E.  during  his 
lifetime,  was  illegal  and  void.  The 
Sudder  Deivanny  Adawlui  at  Madras 
decided  that  the  second  adoption 
was  valid.  Held,  upon  appeal,  by 
the  Judicial  Committee  of  the  Privy 
Council,  reversing  that  decree  : — 

First.  That,  according  to  the  Hindoo 
Law,  a  second  adoption  of  a  son, 
the  fii"st  adopted  son  being  alive, 
and  retaining  the  character  of  a 
son,  was  an  illegal  and  void  act. 

Second!}/.  That  J.'s  acquiescence  in 
the  di\T.sion,  after  he  came  of  age, 
did  not  preclude  his  right  to  reco- 
ver the  ancestral  estates,  as  V.  had 
no  power  to  alienate  any  portion  of 
the  ancestral  estate  to  J.'s  preju- 
dice.    But 

Thirdly.  That  (upon theprinciple  that 
a  party  cannot  affirm  and  disaffirm 
the  same  transaction)  effect  must 
be  given  to  the  intentions  of  V.,  so 
far  as  V.  had  power  of  disposing  of 
his  property,  by  an  act,  i7iter  vivos  ; 
and  in  which  J.  had  acquiesced  ; 
and  that  as  J.  took  the  whole  of 
the  ancestral  property  of  V.,  he 
must  give  up  for  the  benefit  of  E. 
that  part  of  V.'s  other  property, 
included  in  his  share  in  the  divi- 
sion, and  to  give  effect  to  which 
his  consent  was  not  necessary. 

Among  the  Soodras,  a  childless  Hin- 
doo may  adopt  a  son  from  ayotrum 
different  from  his  own. 

The  consent  of  a  wife  to  the  adoption 
of  a  son,  by  her  husband,  a  child- 
less Hindoo,  is  not  essential  to  the 
validity  of  the  adoption.  Adoption 
is  the  act  of  the  husband  alone  ; 
although  the  wife   may  join  in  it. 


Upon  a  disputed  question  of  adoption, 
the  Provincial  Coiu't,  and  the  Sud- 
der Court,  on  appeal,  held  that  the 
evidence  was  not  sufficient  to  esta- 
blish the  fact  of  adoption.  Such 
decision  reversed  by  the  Judicial 
Committee.  \^RungaMa  v.  Atchama\ 

1 

2.  Adoption  may  be  made,  either  by 
a  man  in  his  lifetime,  or  by  his 
widow,  after  his  death,  under  a 
power  conferred  on  her  for  that 
piirpose  by  her  husband. 

Where  there  is  conflicting  evidence 
upon  the  fact  of  an  adoption,  much 
will  depend  upon  the  probabilities 
of  the  case,  to  be  collected  from 
facts  as  to  which  both  parties  are 
agreed. 

As,  in  the  case  of  a  childless  Hindoo, 
advanced  in  years,  where  it  was 
in  the  highest  degi-ee  improbable 
that  he  covdd  have  any  children  by 
his  wives,  and  he  had  adopted  a 
boy,  in  despair' of  having  issue,  who 
died  in  his  adoptive  father's  life- 
time, and  the  fact  of  his  religious 
tenets,  by  which  his  salvation  de- 
pended upon  his  leaving  a  son  to 
perform  his  funeral  oblations, — 

Held  to  be  strong  probablities  in  fa- 
voui"  of  such  an  adoption. 

The  evidence  of  witnesses  to  the  fact 
of  a  parol  adoption,  without  deed, 
was  contradictory :  the  Provincial 
and  Sudder  Coui'ts  in  India,  held, 
that  a  claimant  to  the  succession, 
as  adopted  son,  had  not  established, 
by  creditable  testimony,  the  fact  of 
such  adoption.  Upon  appeal,  such 
Decrees  reversed ;  the  Court  hold- 
ing, that  the  presumption,  in  the 
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circumstances,  was  in  favour  of 
adoption,  andthattlie  evidence  was 
sufficient  to  ostablisli  the  claimaut'  s 
title.  \_IIuradhun  Moohirjia  v. 
Muthoranaih  Moohirjia]     -     -  414 


ADVOCATE  GENERAL. 

Bythe.j.Ord  Geo.lTL.,  c.loS,  see.  Ill, 
the  Advocate-General  {Madras)  is 
entitled  to  appear  and  represent 
the  Crown,  in  informations  for  the 
administration  of  charitable  funds. 
\_Att.-Gen.\.  Brodie]      -     -     190 


AGREEMENT. 

1.  By  deeds  oi  farigh-kutti  (release) 
and  ilcrar-nama,  (acknowledgment) 
entered  into  by  parties  to  a  suit 
then  pending,  a  compromise  was 
agreed  upon,  in  consideration  of 
Rs.  2,000,  to  be  paid  by  the  De- 
fondants  to  the  Plaint  iff,  the  Plain- 
tiff undertaking  to  execiite  and  de- 
liver in  to  the  Court  a  deed  of  razi- 
7iama  which  thePlaintiff  afterwards 
refused  to  execute:  Held  by  the  Ju- 
dicialCommittee  of  the  Privy  Coun  - 
cil,  afilrmingthe  SudderGo\u:i^s,  de- 
cree, that  the  deeds  oifarigh-kutti 
and  ikrar-nama  constituted  a  bind- 
ing obligation  on  the  Plaintiff,  and 
that  he  could  not  avoid  the-  compro- 
mise, by  refusing  to  execute  and 
enter  up  the  razi-nama. 

The  Plaintiff  instituted  the  suit  in 
forma  pauperis,  and  by  tho  terms  of 
the  deed  of  compromise,  the  De- 
fendants undertook  to  pay  the  costs, 
VOL.  IV. 


upon  his  entering  up  the  razi-nama. 
The  Courts  in  India  sustained  the 
compromise, and  decreed  the  Plain- 
tiff to  pay  out  of  the  consideration 
money  to  be  received  by  liim,  the 
costs  subsequent  to  the  deeds  of 
compromise.  Such  decree  affirmed 
on  appeal.      [Mu)mi  Ram  Awasty 
V.  Shco  Churn  Awasty]   -     -     114 
2.  In  a  suit  for  mesne  profits  of  lands 
purchased  by  the  Plaintift'fromthe 
Defendant,  the  Defendant  pleaded, 
in  bar  to  the  action,  a  deed  of  agree- 
ment, containing  a  condition,  that 
the  Plaintiff  (pending  a  suit  then 
lately  brought  b}--  the  Defendant 
for  recovery  of  thelandsinc[uestion, 
and  until  his  name  was  entered  in 
the  Collector's  books)  should  have 
no  claim  to  the  profits.    The  Zillah 
and  Sadder  Coiu'ts  in  India,  discre- 
dited the  oral  testimony,  and  de- 
clared the  deed  to  be  a  forgery. 
Upon  appeal,  these  decrees  were 
reversed  ;  the  Judicial  Committee, 
upon  the  evidence  and  probabilities 
of  the  case,  being  of  opinion,  that 
the  circumstance  of  the  vendor  not 
being  in  possession  of  the  lands  at 
the  time  of  the  purchase,  and  that 
a  suit  was  depending  at  the  time  to 
recover  possession, and  taking  into 
consideration  the  length  of  time 
that  had  elapsed  before  thePlaintiff 
made  his  demand,  were,   coupled 
with  the  evidence  produced,  suffi- 
ciently strongfactsin  favour  of  the 
deed  of  agreement.     [Mud/wo  Soo- 
dun  Siindialv.  SaroopChundorSirkar 

Chowdry] 431 

3.   A.  sued  B.,  a  debtor  of  his  intes- 
tate, upon  a  bond  debt,  and  obtained 
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a  decree  against  him  for  the  amount 

B.  appealed  from  this  decree  to  the 
Sudder  Coiu-t.  By  a  deed  of  arrange- 
ment entered  into  by  A.  and  C, 
afterthe  commencement  of  the  suit, 

C.  hecamo  entitled  to  a   six-rtH« 
share  of  tlie  del)t.     Pending  the 
appeal   to   the  Sudder  Coiu-t,  A. 
enteredinto  a  compromise  with  B., 
postponing   the  payment   of   the 
amount  recovered  by  the  decree,  for 
three  years,  and  foregoing  alto- 
gether interest  upon  the  principal. 
This  was  done  without  the  privity 
or  consent  of  C.    B.  failed  to  pay 
the  amount  within  the  stipulated 
time,  and  proceedings  were  taken 
by  A.  against  liim,  but  he  had  not 
realised  the  amount  of  the  decree. 
In  a  suit  by  C.  against  A.  to  make 
him   chargeable   for   the   six-«w« 
share  in  the  decree,   the  Sudder 
Court  held  that  A.  was  chargeable 
to  C.  for  such  share,  with  interest. 
Upon  appeal,  such  decree  reversed; 
the  Judicial  Committee  holding, 
that  A.  must  be  treated  as  a  trustee 
for  C,  and  that  in  the  absence  of 
fraud  upon  the  cestui  que  trust  in 
executing  the  compromise,  or  that 
it  was  not  beneficial  for  all  parties, 
he  was  responsible  only  to  C.  for 
such  amount   of  the  debt  as  had 
been  recovered,  or  without  his  wil- 
ful defaidt  might  have  been  re- 
covered.      \_Doorga    Fersad     Roy 
Chowdry    v.    Tarra     Persad    Roy 

.    Choiodry^ 452 

ALLUVION. 

Alluvial  lands  which  are  gi-adually 


gained  from  the  river,  belong,  by 
way  of  accretion,  to  the  lands  of 
the  adjoining  proprietor.  [^Mussu- 
matlmam  Bandiv.Ifuryon'nd  Ghose^ 

403 


ANCESTRAL  ESTATE. 

See  "Adoption,"  1. 

"  Confiscation." 

APPEAL. 

1 .  Semhle. — Although  the  Courts  in 
India  admit  a  party  to  appeal  to 
Enyland,  in  forma  pauperis,  yet  the 
Appellant  ought  to  make  a  special 
application  to  the  Queen  in  Coun- 
cil, for  leave  to  prosecute  such  ap- 
peal, in  forma  pauperis.  \_Munni 
Ram  Awasty  v.Sheo  Churn  Awasty^ 

114 

2.  Noappearaneehavingbeenenter- 
edbytlieEespondents,toan  appeal 
from  India,  and  the  Appellant's 
case  being  ready  to  lodge  for  hear- 
ing, their  Lordships,  upon  the  ap- 
plication of  the  Appellant,  made  an 
cfrder,that  the  Respondents  should 
be  served  with  notice,  that  unless 
they  Ijrought  in  their  case  without 
delay,  the  Appeal  would  be  heard 
ex  parte  ;  giving  the  Appellant 
liberty  to  proceed  intheCoiu't  be- 
low, to  render  such  service  effectual; 
and  the  Coiu-t  was  ordered  to  cer- 
tify to  the  Judicial  Committee ,  what 
had  been  done  with  respect  to  the 
same  [  Wise  v.  KishenJ:oomar  Bans'] 

201 
3.  Their  Lordships  declined  to  hear 
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t^.na]^l^esi\,iron\th.e  SuddeiDetvannt/ 
at  Mnilra$,  ex  parte,  ^\.ih.o\xi  evidence 
of  tli!j  Respondent  having  been  per- 
sonally served  with  notice,  that  the 
appeal  was  pending  ;  and  ordered 
the  appeal  to  stand  over,  with  leave 
for  the  Appellant  to  proceed  in  the 
Court  below,  to  render  service  of 
such  notice  effectual.  \_Ko)iadry 
Valahha\.\VaUaTa))iburati'\   -  213 

4.  An  order,  made  by  the  Judges  of 
the  Supreme  Court  of  Madras,  dis- 
missing the  Master  of  that  Court 
from  his  olfir-e,  for  alleged  official 
misconduct,  in  the  taxation  of  a 
bill  of  costs,  being  made  by  the 
Court  at  its  own  instance,  is  not  an 
appealable  grievance,  within  the 
Madras  Charter  of  Justice  of  De- 
cemler,  1800. 

An  appeal  ha  vingbeen  allowed  by  the 
Court  below,  and  referred  by  Her 
Majesty  to  the  Judicial  Committee 
for  adjiidication  in  the  ordinary'  way, 
their  Lordships,  though  of  opinion 
that  there  existed  no  Charter  right 
of  appeal,  thought  it  a  fit  ease  for 
the  allowance  of  a  special  appeal ; 
andhavingheard  the  case  upon  the 
merits,  directed  a  petition  for  special 
leave  to  appeal  to  be  presented  to 
Her  Majesty  ;  which  on  being  re- 
ferred to  them,  they  recommended 
the  allowance  thereof,  and  that  the 
appeal  be  placed  in  the  same  plight 
and  condition  as  that  originally  re- 
ferred to  them.     \_In  re  Minchin'] 

220 

5.  The  Supreme  Court,  in  overruling 
an  objection  to  the  jurisdiction  of 
the  Court,  refused  leave  to  appeal; 
the  subject-matter  of  the  action 


being  trifling,  and  undin'  the  amount 
required  b3'the  rules  of  the  Privy 
Council.  Upon  Petition,  the  Ju- 
dicial Committee  granted  leave  to 
appeal,  but  upon  terms  of  the  Ap- 
pellant paying  the  Kespondent's 
costs  of  the  appeal,  to  enable  him 
to  appear,  to  prevent  the  question 
being  argued  c.rj»ar/i?.  \_Spoo)ier  v. 
Juddoo~\     -------  ooA. 

BILL  OF  SALE. 

See  "  Trover." 

BOMBAY  CHAKTER. 
See  "  JcRisDiCTiox,"  2. 

BOUNDARIES. 

Lands  having  been  submerged,  by  a 
change  of  the  course  of  the  river 
Ganges,  after  several  years,  re-ap- 
peared. Upon  a  disputed  ques- 
tion of  right  to  such  lands,  by  two 
adjoining  proprietors,  each  claim- 
ing the  lands  to  be  part  of  his 
mouza,  the  Sudder  Court  held  the 
Plaintiff's  claim  to  be  ban-ed,  first, 
by  theBenjal  Regulations  of  Limi- 
tation, from  lapse  of  time ;  and 
secondly,  that  the  lands  were  allu- 
vial and  attached  to  the  mouza  of 
the  Defendant.  Such  Decree,  upon 
appeal,  reversed,  the  Judicial  Com- 
mittee holding — 

First,  that  the  question  of  Limitation 
not  having  been  put  in  issue  by  the 
pleadings,  could  not  be  allowed  to 
operate  upon  the  case  ;  and 

Secondlv,  that  the  Com-t  had  mis- 
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taken  the  question,  in  supposing  it 
one  of  alluvion,  tlio,  point  at  issue 
being  one  of  boundary  only,  and 
that  the  Plaintiff  bad  made  out  his 
title  to  possession.  [Mussumai  Imam 
Handiy.JIurgovinclGhose]      -   403 

BEITISH  SHIP. 

See  "Snip  Eegistky  Act." 

CHAEITIES. 

See  "  Advocate  Geneeal." 
"Jurisdiction,"  1. 

CHAETERS. 

Bee  "Appeal,"  4. 

"  JUBISDICTION,"   1,  2. 

COMPEOMISE. 

See  "Agreement,"  1,  3. 

CONFISCATION. 

A.,  the  proprietor  of  large  ancestral 
and  other  estates  in  Benares,  died, 
leaving  a  widow  and  four  sons. 
Shortly  after  A.  's  death,  three  of  the 
brothers  became  implicated  in  a  re- 
bellion against  the  State.  The  Fourth 
brother,  then  a  minoi",  was  not  con- 
cerned in  the  rebellion.  At  the  sup- 
pression of  the  rebellion,  Grovern- 
ment  issued  proclamations  for  the 
parties  severally  to  appear  and 
answer  the  charges  against  them  ; 
but  they  absconded :  the  Grovern- 


ment  thereupon,  acting  under  the 
l)rovision8  of  Bengal  Eeg.  XI.  of 
1796,  confiscated  the  whole  of  their 
property,  including  the  ancestral 
estates,  formerly  held  by  A. 

Held,  on  ajjpeal,  that  such  confisca- 
tion was  regular,  and  witliin  tlie 
meaning  of  the  Eegulation,  but  that 
the  act  of  Government,  which  di- 
vested the  thi-ee  sons  of  their  right 
and  interest  in  the  estates,  did  not 
affect  the  rights  of  the  fourth  son, 
"ftho  was  entitled  to  his  share  in  all 
the  ancestral  estates  of  A.,  taken 
by  the  Government,  under  the  f  or- 
feitiu'e  ;  and 

Held  also,  that  the  forfeitiu'e  did  not 
affect  the  rights  of  A.'s  widow, and 
that  she  was  entitled  to  mainte- 
nance, out  of  the  whole  of  the  estate 
that  was  ancestral,  \_Musmniat 
Golah  Koomcur  v.  The  Collector  of 
Benares~\     ......      246 

CONFLICT  OF  LAWS. 

See  "  Hindoo  Law." 


CONVEESION. 

See  "  Tkover." 

COUET. 

1 .  The  Supreme  Court  at  Madras  has 
■  an  equitable  j  urisdiction  over  chari- 
ties.    [Att.-Gen.y.  Brodie]  -190 

2.  The  Supreme  Court  at  Bombay  is 
prohibited  by  the  Charter  of  1823, 
from  entertaining  any  jurisdiction 
in  any  matter  concerning  the  re- 
venue under  the  management  of  the 
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Governor  and  Council,  or  any  act 
done  in  the  collection  thereof. 
\^Spooner  v.  Juddoo]  -  -  3.53 
3.  The  Courts  of  the  Revenue  Col- 
lector, and  the  Special  Commis- 
sioner, appointed  under  Regs.  II. 
of  1819,  and  III.  of  1828,  are 
Courts  of  Ci\al  Justice  vrithin  the 
meaning  of  the  Regidations  of 
Limitation,  \2laha  Raja  Dheeraj 
Raja  Jfuhatab  C'hund  JJakadoor  v. 
T/te  Government  of  BenffaH  -  4G6 
See  "  Jurisdiction." 

CRO^^. 

Right  of  the  Advoeate-Grenoral  to  ap- 
pear for,  in  informations  for  admi- 
uistrationof  Charities.  \_Att.-Gev. 
V.  Brodie']  -         -         -         -     190 

CONSTRUCTION. 

The  Statute  8  &  9  Vict.,  c.  1 09,  amend-  ' 
ing  the  law  relating  to  games  and 
wagers,  does  not  extend  to  India. 
\_Ramloll  Thackoorsei/dang  v.  Soojum- 
null  Bhondiiiull^  -         -     339 

"WTiere  mortgage  property  is  situate 
in  two  districts,  an  order  made  by 
the  Judge  of  one  district  for  fore- 
closiu-e  of  the  whole  of  the  mort- 
gaged propertj'  is  a  sufficient  com- 
j)liance  with  Ben.  Reg.  X^Ttt.  of 
1806,  sec.  8.  l^Ras  Muni  Dibiah  v. 
Pran  Kishcn  Das]         -  392 

•     COSTS. 
See  "Agreement,"  1. 

CUSTOM. 

See  "  HrN'Doo  L.^w." 


D.mAGES. 

Damages  assessed  at  a  gross  sum  by 
the  Judicial  Coumiittoo,  no  suffi- 
cient evidence  being  f  lu-nished  iu 
the  cause,  to  calcuLato  the  exact 
amount  of  the  loss  sustained.  [^Raja 
Burdakanth  Roy  v.  Aliik  Manjooree 
Bamili\ 321 

DIVISION. 

Sec  ''  Adoptiox,"  1. 
"  Gift,"  1. 

EVIDENCE. 

See  "Adoptiox." 
"Agreement,"  2. 
"Practice,"  7. 
*•  REsr:MrTiON." 

EXPECTANT  INTEREST. 

See  "  Gn'T." 

FORECLOSURE. 

See  "Mortgage,"  1. 

EOREEITURE. 

See  "  Confiscation." 


FOR^iLV   PAUPERIS. 

See  "  Agreement,"  1. 
"  Practice,"  1. 

GAMING. 

Se^  "  Wagek." 
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GIFT. 

1.  Effect  given  to  an  instnmiont,  in 
the  natiu'e  of  a  testamentary  dis- 
position, made  by  a  Hindoo,  do- 
miciled in  the  North-AVest  Pro- 
vinees  of  Bengal. 

By  this  instrumoiit.  the  Testator  gave 
his  widow  a  life  estate  in  all  his 
property,  and  after  her  decease  he 
gave  a  moiety  thereof  to  his  bro- 
ther B.,  and  his  sons  C.  and  D.  B- 
and  C.  died  in  the  lifetime  of  the 
tenant  for  life.  C.  and  D.  were 
divided  brothers.  C.'s  widow 
claimed  his  share.  Held  by  the 
Judicial  Committee : — 

1.  That  C.  and  D.  took  vested  inte- 
rests in  the  moiety  as  tenants  in 
common,  the  actual  enjoj-ment  of 
the  expectant  interest  being  post- 
poned till  the  termination  of  the 
life  estate. 

2.  That,  in  such  circumstances,  it 
was  not  necessary  that  C.'s  share 
should  be  reduced  into  j)ossession 
during  his  lifetime,  to  enable  his 
widow  to  succeed  to  it. 

Semhle. — That  the  instrument  itself 
would  have  operated  as  a  division 
on  the  property  given,  so  as  to  pre- 
vent D.,  who  sur^idved,  succeeding 
to  his  deceased  brother's  share,  as 
an  undivided  brother.  \_Rewun 
Persad  v.  Ilussumat  Radha  Bcehy'] 

137 

2.  A  deed  of  gift  of  Zemindar ij,  to  a 
stranger,  by  the  widow  of  the 
Zemindar  last  seised,  who  died 
without  issue,  which  gift  was  made 
with  the  confu-mation  of  the  Ban- 
dhus,  the  mother's  brother's  som, 


the  heirs.  Held  to  be  valid  by  the 
J)ai/a-bhaga  Sastras,  as  against  a 
party  claiming  the  succession,  ac- 
cording to  the  Mitacshara,  as  being 
descended  in  the  seventh  remove, 
in  tlie  male;  line,  from  the  common 
ancestor.  \_Itaiuj  Srimuti/  Dihcah 
V.  Ranij  Koond  Lata']      -     -     2*J2 

HEAEING,  ex  parte. 
See  "  Practice,"  2,  3. 

HINDOO  LAW. 

1 .  The  title  to  land  in  Poornea,  being 
in  dispute,  upon  the  question,  whe- 
ther Mythila  or  Nuddea  law  was  to 
regulate  the  succession,  the  test  to 
be  jqiplied  is,  the  form  and  charac- 
ter of  the  religious  rites  and  cere- 
monies, and  the  usages  of  the 
family. 

"W^iere,  therefore,  a  family  of  Bengali 
Soodra  Sidgops,  who  had  migTated, 
at  a  remote  period,  from  the  south- 
west of  Bengal,  where  the  Niiddea, 
law  prevailed,  to  the  district  of 
Poornea,  where  the  Mythila  law  was 
in  force,  and  had  adopted  and  per- 
formed their  religious  rites  and  ce- 
remonies, according  to  the  law  of 
Mythila, — it  was  held  by  the  Judi- 
cial Committee,  affirming  the  de- 
cree of  the  Siidder  Coui't,  that  the 
Mythila  law,  in  such  case,  must 
govern  the  right  of  succession. 
\_Rany  Pudmavati  v.  Baboo  Boolar 
Sing'] -     259 

2.  Upon  a  claim  to  the  inheritance  of 
a  Zemindary,  situate  in  Midnajmre, 
which  had  been  in  possession,  for  a 
long  period  anterior  to  th.e  institu- 
tion of  the  suit,  by  a  family  of 
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Sidgop  Brahmins,  wlio  had  mi- 
grated from  Bengal  to  Midnapore, 
but  had  retained  their  laws  and 
performed  their  religious  ceremo- 
nies, according  to  the  I)aya-bhuga 
and  other  authorities  in  force  in 
Bengal ; — It  was  held  by  the  Judi- 
cial Committee,  affirmingthe  judg- 
ment of  the  Sadder  Court,  that  the 
Daya-hhaga  authorities  must  go- 
vern the  descent,  ^nd  not  the  Mitae- 
shara  whidi  prevailed  in  Midna- 
pore. [ Rang  Srimutg  Dibeah  v.  Rarig 
Koond  Lata']     -----     21)2 

See  "Gift." 

INHEEITANCE. 

See  "  HixDoo  Law." 

JOIXT-TEXA^XT. 

See  "  GiiT,"  1. 

JUEISDICTIOX. 

1 .  The  Supreme  Court  at  Madras  (es- 
tablished by  the  Madras  Charter 
of  1800)  has  an  equitable  jui-is- 
diction.  similar  to,  and  coi-respond- 
ing  with,  the  equitable  jui-isdiction 
exercised  by  the  Coiu't  of  Chancery 
in  England,  over  charities.  \_Att.- 
Gen.  V.  Brodie']     -     -     -     -     190 

2.  By  the  Charter  of  Justice  of  the 
23rd  of  December,  1823,  establish- 
ing the  Supreme  Court  at  Bombay, 
that  Court  was  prohibited  (in  like 
manner  as  the  Supreme  Court  at 
Calcutta,  under  the  21st  Geo.  III., 
c.  70,  6.  8)  from  entertaining  any 
jurisdiction  in  any  matter  concern- 
ing the  revenue,  luider  the  manage- 


ment of  tlio  Govoraorand  Council, 
or  any  act  done  in  the  collection 
thereof. 

In  an  action  of  trespass  brought  against 
the  Collector  of  revenue  at  Bojnbay, 
for  distraining  for  arrears  of  Go- 
vernment "  quit-rent,"  the  De- 
fendant pleaded  "  Not  giiilty" 
onl}'.  The  Supreme  Coiirt  at  Bom- 
bay held,  that  the  "  quit-rent"  was 
not  "revenue"  within  the  meaning 
of  the  Charter,  and  that  the  act 
complained  of,  was  not  warranted 
by  the  usage  of  the  country  and 
the  Comi)any's  Eegulations,  and 
that  the  Court  had  jurisdiction  to 
entertain  the  action ;  and  found  for 
the  Plaintiffs. 

Held,  reversing  such  finding  and 
judgment, — 

First,  that  the  "  quit-rent"  was  part 
of  the  "  revenue"  of  the  East  India 
Company  at  Bombay ;  and 

Secondly,  that  it  being  a  matter  con- 
cerning the  revenue,  and  the  col- 
lection thereof,  the  Supreme  Court 
had  no  juiisdiction,  and  that  the 
Court  being  excluded  by  the  Char- 
ter fi-om  any  matter  concerningthe 
revenue,  the  plea  of  "  Not  guilt}-" 
was  sufficient,  and  that  the  Judge 
ought,  at  the  trial,  to  have  directed 
a  nonsuit,  or  a  verdict  to  be  en- 
tered for  the  Defendants.  \_Spooner 
v.  Juddoo~\        3o3 

LA-KHIEAJ. 

See  "  Eesumptiox." 

LEASE. 
Lease  for  a  term  of  years  of  a  per- 
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gunna  in  Bengal,  to  A.,  to  -whieli 
B.  beoatiie  surety  tor  tlie  due  per- 
formance of  the  conditions,  and 
afterwards  a  co-partner  yrith  A.  in 
the  lease.  Before  the  expiration 
of  the  demised  term,  the  represen- 
tations of  the  lessors  evicted  the 
lessee  from  tlie  pcrgimna.  Held, 
that  a  suit  would  lie  by  B.'s  repre- 
sentatives against  the  lessors'  re- 
presentatives, for  ouster  from  the 
lease,  although  they  were  not  par- 
ties to  the  contract  with  the  ori- 
ginal lessors.  \_Rnjah  Biirdakanth 
Roy  v.   Aluh    Manjooree   Dasiali'] 

321 
Sec  "Damages." 

"  USUBY." 

LIMITATION  OF  SUIT. 

1.  A  question  of  limitation  notha\"ing 
been  put  in  issue  by  the  pleadings, 
cannot  be  allowed  to  operate  upon 
the  case.  [^Mussumat  Imam  Bandi 
V.  Uurgovindr  Glwse]  -     -     -     403 

2.  The  right  of  Grovernment  to  insti- 
tute proceedings  by  or  before  the 
Eevenue  Collector,  under  Reg.  II. 
of  1819,  for  the  resumption  of 
lands  for  the  purpose  of  assessment 
to  the  public  revenue,  is  barred  by 
Eeg.  II.  of  1805,  see.  2,  cl.  2,  after 
the  lapse  of  60  years  from  the 
cause  of  action. 

So  held  by  the  Judicial  Committee  of 
the  Privy  Council,  on  appeal  from 
a  decree  made  by  the  Sj)ecial  Com- 
missioner, upon  a  claim  by  Govern- 
ment, where  Mahoteran  lands  were 
held  as  La-Miraj  by  the  Raja  of 
Burdwan,  before  the  Company's  ac- 


cession to  the  Beicanny  in  1875, 
and  no  claim  Ijad  been  made  by 
Government  to  resume  the  lands 
for  assessment  till  the  year  1836. 

The  Courts  of  the  Eevenue  Collector 
and  the  Special  Commissioner,  ap- 
pointed under  Regs.  II.  of  1819, 
and  III.  of  1828,  are  Coiirts  of 
Civil  Justice  within  the  meaning  of 
the  Regidations  of  Limitation. 

An  objection  raised  the  fh'st  time  at 
tlie  hearing  of  the  appealbef  orotho 
Privy  Council,  that  the  Govern- 
ment's right  to  sue  was  barred  by 
the  Regulation  of  Limitation,  II, 
of  1805,  from  lapse  of  time,  sus- 
tained ;  the  proceedings  in  India 
before  the  Revenue  Collector  and 
Special  Conmiissioner  under  Regs. 
II.  of  1819  and  IIL  of  1828,  not 
being  in  the  natiu'e  of  a  regular 
suit,  [^llaha  Raja  Beeraj  Raja 
Mahatah  Chund  Ba)iadoor  v.  The 
Government  of  Bengal']     -     -     466 

MADRAS  CHARTER.     . 
See  "Appeal,"  4. 

"  JtmiSDICTIOX,"  1. 

MINOR. 

See  "  Co^TIscATIo^'•." 

MORTGAGE. 

\.  In  the  case  of  a  mortgaged  .2^^- 
r»(?'«''Zari/,  partlj-  situated  in  two  sepa- 
rate districts — Held  that  an  order, 
made  by  the  Judge  of  the  Civil 
Coiu't  of  one  district,  for  foreclosure 
of  the  whole  of  the  mortgaged  pro- 
perty, was  a  sufficient  compliance 
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with  the  provisions  of  Bengal  Reg. 
XVII.  of  1806,  sec.  8,  as  to  give 
the  Civil  Court  of  that  district  ju- 
risdiction to  entertain  a  smt  re- 
lating to  the  whole  property  com- 
prised in  the  mortgage,  and  to 
decree  a  foreclosure. 

The  mortgagor,  by  deed,  authorised 
his  widow  to  adopt  a  son.  After 
his  death  his  widow  exercised  the 
power,  and  adopted  a  boy,a  minor, 
who  became  by  the  Hindoo  law, 
the  legal  representative  of  the  de- 
ceased. The  order  for  foreclosure 
was  served  on  the  widow  only. 
Held,  further,  that,  as  the  widow 
had  a  life  interest,  and  was  also 
guardian  of  the  minor,such  service 
was  sufficient.  \^Ras  Muni  JDibiah 
v.  Fran  Kishen  Das]    -  -     -     392 

2.  A  deed  of  mortgage  and  condi- 
tional sale,  contained  a  covenant 
for  possession  by  the  [mortgagee 
during  the  mortgage  term.  Pos- 
session was  withheld  though  the 
mortgagor  received  the  mortgage 
money.  Held,  that  an  action  would 
lie  by  the  mortgagee  against  the 
mortgagor,  for  recovery  of  the 
principal  and  interest-money  ad- 
vanced. \_Raja  Oodit  Purkash  Sing 
V.  Martindell] 444 

NOTICE. 

See  "Practice,"  2,  3. 

OFFICIAL  PEESON. 

If  a  ■pa.xiy  Ion dfde,  and  not  absurdly, 
believes  that  he  is  acting  in  pur- 
suance of  a  Statute,  he  is  entitled 
VOL.    IV. 


to  tlie  special  protection  which  the 
Legislature  intended  for  him,  al- 
though he  has  done  an  illegal  act. 
[.Spoower  v.  Juddoo']  -     -     -     353 

ONUS  PEOBANDI. 

See  "Eesxtmption." 
"Title." 

OPIUM. 

(Time  bargain.) 
See  "Wager." 

OUSTER. 
See  "  Lease." 

PARTITION. 

See  "  Adoptiox,"  1. 
"Gift,"  1. 

PARTNER. 

See  "  Lease." 

PLEADINa. 

A  plea  in  abatement  to  the  jurisdio- 
tiou  of  the  Court  must  point  out 
another  Court  before  which  the 
matter  is  cognizable.  A  plea  in, 
bar,  if  well  founded,  is  sufficient, 
without  pointing  out  the  Court  in 
which  the  suit  ought  to  have  been 
brought.   [^Spooner  v.  Juddoo]  353 

See  "  Jurisdiction,"  2. 
"  Practice,"  8. 

POSSESSION. 

An  order,  giving  possessions  of  lands, 
N    2 
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made  by  tlie  Foujdary  (Police 
Magistrates)  Court,  upon  a  charge 
of  a  breach  of  the  peace,  coming 
before  the  Magistrate,  is  not  a 
determinationrespectingthe  rights 
to  such  lands.  \^Mnssumat  Imam 
BandiwHurgwind  Ghose']    -     403 

See  "Title." 


PEACTICE. 

1.  Semble. — Although  the  Courts  in 
India  admit  a  party  to  appeal  to 
England,  in  forma  pauperis,  yet  the 
Appellant  ought  to  make  special 
application  to  the  Queen  in  Council, 
for  leave  to  prosecute  such  appeal 
in  forma  pauperis.  \_Munni  Ram 
Awastij  Y . Sheo  Churn  Narain~\  114 

2.  No  appearance  having  been  entered 
by  the  Respondents,  on  an  appeal 
from  India,  and  the  Appellant's 
case  being  read}'  to  lodge  forbear- 
ing, their  Lordships,  upon  the  ap- 
plication of  the  Appellant,  made  an 
order,  that  the  Eesjiondents  should 
be  served  with  notice,  that  unless 
they  brought  in  their  case  without 
delay,  the  appeal  would  be  heard 
ex  parte ;  giving  the  Appellant  liberty 
to  proceed  in  the  Coiu't  below,  to 
render  such  service  effectual ;  and 
the  Court  was  ordered  to  certify 
to  the  Judicial  Committee  what 
had  been  done  with  respect  to  the 
same.  [  Wise  v.  Kishenkoomar  Bous] 

201 

Z.  Their  Lordships  declined  to  hear 

an  appeal  from  the  Sudder  Bewanny 

at  Mudrat,  $x  parte,  without   evi- 


dence of  the  Eespondont  having 
been  personally  served  with  notice, 
that  the  appeal  was  pending  ;  and 
ordered  the  appeal  to  stand  over, 
with  leave  for  the  Appellant  to 
proceed  in  the  Court  below,  to 
render  service  of  such  nature  effec- 
tual. \^Konadry  Valabha  v.  Valia 
Tamburati'] 218 

4.  An  order  made  by  the  Judges  of 
the  Supreme  Com-t  of  Madras,  dis- 
missing the  Master  of  that  Court 
from  his  office,  for  alleged  official 
misconduct,  in  the  taxation  of  s 
Bill  of  costs,  being  made  by  the 
Court  at  its  own  instance,  is  not 
an  appealable  grievance  withinthe 
Madras  Charter  of  Justice  of  De- 
cember 1800. 

An  appeal  having  been  allowed  by 
the  Court  below,  and  referred  by 
Her  Majesty  to  the  Judicial  Com- 
mittee for  adjudication  in  the  ordi- 
nary way,  their  Lordships,  though 
of  opinion  that  there  existed  n  o 
charter  right  of  appeal,  thought  it 
a  fit  case  for  the  allowance  of  a 
special  appeal,  and  having  heard 
the  case  upon  the  merits,  directed 
a  petition  for  special  leave  to  appeal 
to  be  presented  to  Her  Majesty, 
which,  on  being  referred  to  them, 
they  recommended  the  allowance 
thereof,  and  that  the  appeal  be 
placed  in  the  same  plight  and  con- 
dition asthat  originally  referred  to 
them.     [/«  re  Minchin']  -     -  220 

5.  Damages  assessed  at  a  gross  sum 
by  the  Judicial  Committee,  no 
sufficient  evidence  being  furnished 
in  the  cause  to  calculate  the  exact 
amount    of    the    loes   sustained 
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l^Raj'a    Burdakantk   Roy   v.    AJuk 
Munjooree  Dasiah^       -     -     -     o'il 

6.  The  Supreme  Court,  in  overruling 
the  objections  to  the  jurisdiction  of 
the  Court,  refused  leave  to  appeal ; 
the  subject-matter  of  the  action 
being  trifling,andunder  thearaount 
required  by  the  rules  of  the  Privy 
Council.  Upon  Petition,  the  Judi- 
cial Committee  granted  leave  to 
appeal,  but  upon  terms  of  the  East 
India  Company  paying  the  Re- 
spondent's costs  of  the  appeal,  to 
enable  him  to  appear  to  prevent 
the  question  being  argued  «xj»rtr^^. 
Spooner  v.  Juddoo\  -     -     -     -  353 

7.  Where  the  point  at  issue  is  a 
question  of  fact  only,  there  is  a 
strong  presumption  in  favour' of  tho 
judgment  of  the  Court  below,  as 
the  Judges  in  India  possess  ad- 
vantages in  forming  an  opinion  of 
the  probability  of  the  transaction, 
and,  in  some  cases,  of  the  credit 
due  to  the  witnesses  ;  but  that  does 
not  relieve  the  Court  of  the  last 
resort  from  the  duty  of  examining 
the  whole  evidence,  and  forming  its 
opinion  upon  the  whole  case. 
\Muddoo  Soodun  Sundial  w.  Siiroop 
Chunder  Sirlcar  Chowdry']      -  431 

8.  An  objection,  raised  for  the  first 
time  at  the  hearing  of  the  appeal 
before  the  Privy  Council,  that  the 
Government's  (right  to  sue  was 
barred  by  the  Eegulution  of  Limita- 
tion II.  of  1805,  from  lapse  of  time, 
sustained ;  the  proceedings  in  India 
before  the  Revenue  Collector  and 
Special  Commissioner  under  Regs. 
II.  of  18f9,  and  III.  of  1828,  not 
being  in  the  nature  of  a  regular 


suit.  [jlfflAa  Rdja  Dheeraj  Raja 
Mahaiab  Chund  Bahidoor  v.  llie 
Government  of  Bengal^    -     -     466 

PUBLIC  OFFICER. 

An  order  made  by  the  Judges  of  the 
Supreme  Court  of  Madras,  dis- 
missing the  Master  of  that  Court 
from  his  office,  for  alleged  official 
misconduct  in  the  taxation  of  a 
biU  of  costs,  reversed  upon  appeal, 
by  the  Judicial  Committee  of  tho 
Privy  Council,     [//i  re  Minchin^ 

220 

See  "  Official  Person." 


PUBLIC  POLICY. 
See  "Wager." 

RAZI-NAMA. 
See  ' '  Agreement,  "  1 . 

REDUCED  INTO  POSSESSION. 
See  ••Gift." 

REGISTRATION. 
See  "  Ship  Registry  Act." 

RELIGIOUS  CEREMONIES. 
fiec  "  Hindoo  Law." 

REGULATIONS. 

See  "Confiscation." 

"  Limitation  of  Suit,"  2. 
"  Mortgage,"  1. 
"  Practice,"  8. 
"  Resumttion." 
"  Usury." 
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EESUMPTION. 

The  right  of  Government  to  institute 
proceedings  by  or  before  the  Ee- 
.  venue  Collector,  under  Keg.  II.  of 
1819,  for  the  resumption  of  lands 
for  thepm'pose  of  assessment  to  the 
public  revenue,  is  barred  byEeg  II. 
of  1805,  sec.  2,  cl.  2,  after  the  lapse 
of  60  years  from  the  cause  of  ac- 
tion. So  held  by  the  Judicial  Com- 
mittee of  the  Privy  Council,  on  ap- 
peal from  a  decree  made  by  the 
SpecialCommissioner,upona  claim 
by  Government,  when  JTahoteran 
lands  were  held  as  La-khirajhy  the 
Raja  of  Burdwan  before  the  Com- 
pany's accession  to  the  Dewaniuj  in 
1765,  and  no  claim  had  been  made 
by  Government  to  resume  the  lands 
for  assessment  till  the  j'ear  1836. 

The  exclusion  of  lands,  as  La-lchiraj, 

from  the  Decennial  and  Permanent 

Settlements,  is  of  no  weight, jser  sc, 

as  evidence  of  exemption  to  resump- 

•     tion  under  Eeg.  XIX.  of  1793. 

The  general  presumption  is  in  favour 
of  the  liability  to  assessment  of  land, 
and  by  Eegs.  XIX.  of  1793  and 
XIY.  of  1825,  the  oyius  prohandi 
lies  on  a  claimant  to  La-hhiraj,  to 
establish  his  title  to  exemption,  not 
by  inference  but  by  positive  proof 
by  a  grant,  to  hold  as  La-khiraj,  or 
by  a  proprietary  right,  prior  to  the 
grant  of  the  Dewanny  (12th  of  Au- 
gust, 1765),  and  that  the  possession 
^as,  bond  fide  taken  under  it,  or  an 
enjoyment  of  lands  as  such,  and  de- 
scendible to  heirs  at  or  since  that 
time,     rj/fl^a  B,(ija   Lh<craJ  Raja 


Mahatah    Chund   Bahadoor   v.    The 
Govvryxment  of  BengaV\      -     -  466 

EEVENUE. 

The  mere  circumstance  that  a  wager 
concerns  the  public  revenue  or 
creates  a  temptation  to  do  wrong 
will  not  render  it  illegal.  \Ram- 
loll  Thackoorseijdass  v.  Soojumnull 
LhoyidmuW] 339 

See  "  Eesumptiox." 

SEEVICE  (of  Notice  in  India). 
^ee  "  Practice,"  2,  3. 

SHIP  EEGISTEY  ACT. 

A  ship  built  in  a  foreign  port  in /«ff/n, 
in  1817,  within  the  limits  of  the 
Company's  Charter,  by  foreigners, 
and  which  sailed  under  foreign  flags, 
until  1838,  when  it  was  then  and 
thereafter  owned  by,  and  belonged 
to,  British  subjects,  resident  at  Bom- 
hay,  is  entitled,  under  the  Proclama- 
tion of  the  Governor-General  in 
Council,  and  the  Act  of  the  Legisla- 
tive Council  of /«(/<«,  No.X. of  1841, 
(passed  in  pursuance  of  the  powers 
gi-anted  by  the  Statute,  3  &  4  Vict. , 
c.  56,)  to  be  registered  at  Bombay, 
as  aBritishship,  for  the  purposes  of 
trade,  within  the  limits  of  the  Com- 
pany's Charter.  [^Crawford  v. 
l^]}Ooner~\       -     -     -     -     -     -     179 

STATUTES. 

3  &  4  Vict.,    c.  56.   See  "  Ship  Ee- 

GisTRY  Act." 
8  &  9  Vict.,  c.  109.  Ses  "Wagek." 
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SUCCESSION. 
See  "  HixDoo  Law." 

TIME  BARGAIN. 

See  "Wager." 


TITLE. 

1.  A.,  being  in  possession  of  lands, 
as  purchaser,  under  deeds  of  salo 
from  ]?.,  the  person  last  seised,  was 
forcibly  ousted  from  possession  by 
C.  and  D.,  who  set  up  a  title  to 
the  lands,  under  an  alleged  deed  of 
gift  from  B.  A.  fiiade  a  complaint 
to  the  FoKJdarry  (Criminal)  Com-t, 
and,  under  an  order  of  that  Court, 
was  again  put  into  possession  ;  C. 
and  D.  being  directed  to  institute  a 
suit  in  the  Civil  Court,  to  establish 
their  claim ,  which  they  accordingly 
did,  relying  upon  their  title,  and 
impeaching  the  deeds  of  sale.  In 
such  circumstances,  held  by  the 
Judicial  Committee,  reversing  the 
decree  of  the  Sudder  Dewanny 
Ada  wild  of  Bengal  (without  preju- 
dice, however,  to  any  question 
which  might  arise  between  A.  and 
any  other  party  claiming  under  B .) , 
tliat  it  was  incumbent  on  C.  and  D. 
to  prove  their  right  to  the  lands 
claimed,  before  they  could  put  A. 
to  proof  of  his  title.  \_Ram  Ilutton 
Mae  V.   Fiirrook-oon-nusa   Begutn] 

233 

2.  An  order  giving  possession  of  lands, 
made  by  the  Fotijdarry  (Police  Ma- 
gistrates) Court  upon  a  charge  of 
a  breach  of  the  peace,  coming  bo- 


fore  the  Magistrate,  is  not  a  deter- 
mination resi)0cting  the  right  to 
such  lands.  [^Mmmmat  Lnain  Bandi 
v.Ifuryoiind  (Jhosel    -     -     -     403 


TRESrASS. 


See  "  JUKISDICTIOX,"  2. 


TEOVER. 

A  Bill  of  Sale  and  assignment  of 
goods,  described  as  being  in  certain 
warehouses  belonging  to  A.,  was 
given  by  him  for  the  loan  of  a  sum 
expressed  to  have  been  paid  on  the 
day  of  the  date  thereof.  Upon  au 
a(;tion  of  trover  brought  against 
the  assignee  of  A.,  who  had  seized 
the  goods,  it  appeared,  in  evidence, 
that  a  portion  only  of  the  goods 
was  in  the  warehouse  specified  at 
the  date  of  the  sale,  and  that  no 
part  of  the  loan  was  paid  on  that 
day,  the  same  being  discharged  by 
instalments  a  few  days  afterwards: 
whereupon  the  Judges  of  the  Su- 
preme Court  held,  that  there  had 
been  no  valid  transfer,  and,  conse- 
quently, no  conversion,  and  gave 
an  interlocutory  j  udgmcnt  and  ver- 
dict in  accordance  with  such  view. 

Held  by  the  Judici-.il  Committee,  on 
appeal  from  such  judgment  and 
verdict,  and  from  an  order  re- 
fusing a  now  trial,  that  the  judg- 
ment and  verdict  were  not  justified 
by  the  evidence,  and  must  be  re- 
versed, and  a  new  trial  granted. 
IMutfyloU  Seal  v.  O'Doicda]  -  382 
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IXDEI. 


TEUSTEE. 

See  "  Aqreemext,"  3. 

UNDIYIDED  HINDOO  FA^HLY. 

iS^*"GlFT,"   1. 

USAGE. 
S«»  "  HixDoo  Law." 

USUEY. 

To  an  action  for  recovery  of  arrears 
of  rent  due  to  the  Plaintiff,  under 
a  sub-lease  of  a  pergximia,  tiie  De- 
fendant pleaded,  that  the  sub-lease 
was  part  of  a  loan  transaction,  for 
the  pui'pose  of  seciu-ing  to  the 
Plaintiff  an  illegal  interest  upon 
the  loan,  and  was  void,  under  Eeg . 
XV.  of  1793.  The  Courts  in  India 
held,  that  it  was  an  usurious 
transaction,  and  dismissed  the  ac- 
tion. Upon  appeal,  this  decision 
wascon&med  by  the  Judicial  Com- 
mittee of  the  Privy  Council.  [  Wise 
V.  KisTienkoomar  Bous]    -     -     201 

VESTED  INTEREST. 
See  "  Gift.'"  1. 

WAGEE. 

By  the  common  law  of  Enghnd,  in 
force  in  India,  an  action  may  be 
maintained  on  a  wager,  although 
the  parties  had  no  previous  inte- 
)re«tiji  the  eubject-matter  on  which 


it  is  laid,  if  such  wager  be  not 
against  the  interest  or  feelings  of 
third  persons,  does  not  lead  to  in- 
decent evidence,  and  is  not  con- 
trary to  public  policy. 

The  mere  circumstance  that  the  wager 
concerns  the  public  revenue,  or 
creates  a  temptation  to  do  a  wi'ong, 
will  not  render  it  illegal. 

A  wager  upon  the  average  price 
which  opium  should  fetch  at  the 
next  Government  sale  at  Calcutta, 
the  Plaintiffs  having  to  pay  the 
Defentants  the  difference  between 
such  price  and  a  sum  named,  per 
chest,  and  the  Defendants  having 
to  pay  the  difference  between  such 
price  and  the  sum  so  named,  if  the 
price  should  be  above  that  sum,  ia 
not  an  illegal  wager,  or  contrary  to 
public  policy,  though  the  proceeds 
of  the  opium  soldat  Calcutta  formed 
part  of  the  Government  revenue. 
The  judgment  of  the  Court  below 
holding  such  wager  illegal,  reversed. 
The  Statute  8  &  9  Vict.,  c.  109, 
amending  the  law  relating  to  games 
and  wagers  does  not  extend  to 
India.  [^RamJoll  Thacko'orseydass  v. 
Soojuinnull  Dhondmull^    -     -     339 

WIDOW. 

(Hindoo.) 

Forfeiture  of  ancestral  and  other  pro- 
perty, under  Ben.  Eeg.  XI.  of 
1796,  for  acts  committed  by  the 
sons  of  A.,  held  not  to  affect  the 
rights  of  A.'s  widow,  and  that  she 
was  entitled  to  maintenance  out  of 
the  whole  estate  that  was  ancostral. 
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[^Mtt.txamai  Golab  Koomcur  v.  The 
Collector  of  Beitarcs]  -     -     -     246 

See  "  Adoption." 
"Gift,"  1. 

WIFE. 

The  coiipeut  of  a  -w-if  e  to  the  adoption 
of  a  sou  by  her  husband,  a  childless 


Hindoo,  is  not  essential  to  the  vali- 
dity of  the  adoption.  Adoption  is 
the  act  of  the  husband  alone  ; 
although  the  wife  may  join  in  it. 
\_Rui)gama  v.  Atchuma]  -     -     -     I 


WILL. 

See  "Gift,"  1. 


THE    END. 
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